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Court of Appeals Miscellaneous Fee Schedule
(Issued in accordance with 28 U.S.C. §1913)
Effective January 1, 2009

The feesincluded in the Court of Appeals Miscellaneous Fee Schedule are to be charged for
services provided by the courts of appeals.

The United States should not be charged fees under this schedule, except as prescribed in
Items 2, 4, and 5 when the information requested is available through remote electronic
access.

Federal agencies or programs that are funded from judiciary appropriations (agencies,
organizations, and individual s providing services authorized by the Crimina Justice Act,
18 U.S.C. 8 3006A, and bankruptcy administrators) should not be charged any fees under
this schedule.

(1) For docketing a case on appeal or review, or docketing any other proceeding, $450.

)

©)

Each party filing a notice of appeal pays a separate fee to the district court, but parties
filing ajoint notice of appea pay only one fee.

There is no docketing fee for an application for an interlocutory appea under 28 U.S.C. §
1292(b) or other petition for permission to appeal under FED. R. APP. P. 5, unless the
appedl is allowed.

Thereis no docketing fee for adirect bankruptcy appeal or a direct bankruptcy cross
appeal, when the fee has been collected by the bankruptcy court in accordance with item
14 of the Bankruptcy Court Miscellaneous Fee Schedule.

[Upon filing a notice of appeal in the district court, appellant shall pay the clerk of the
district court a fee of $455, which includes a $5 filing fee for the notice of appeal, and a $450

fee for docketing the appeal in this court. Upon filing a petition for review of an agency
order or a petition for writ of mandamus, petitioner shall the pay the prescribed docketing
fee of $450, payable to the Clerk, U.S. Court of Appeals, or submit a properly executed
application for leave to proceed in forma pauperis]

For conducting a search of the court of appeals records, $26 per name or item searched.
This fee applies to services rendered on behalf of the United Statesif the information
requested is available through remote electronic access.

For certification of any document, $9.
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(4) For reproducing any document, $.50 per page. This fee applies to services rendered on behal f
of the United States if the document requested is available through remote electronic access.

(5) For reproducing recordings of proceedings, regardless of the medium, $26, including the cost
of materials. This fee applies to services rendered on behalf of the United States if the
recording is available through remote el ectronic access.

(6) For reproducing the record in any appeal in which the court of appeals does not require an
appendix pursuant to FED. R. APP. P.30(f), $71.

@) For retrieving arecord from a Federal Records Center, National Archives, or other
storage location removed from the place of business of the court, $45.

(8 For acheck paid into the court which is returned for lack of funds, $45.

9 For copies of opinions, afee commensurate with the cost of printing, as fixed by each
court.

[ Opinions may be purchased from the clerk of the court of appeals at a cost of $5 per
opinion. Opinions in electronic form are available free of charge from the court's website,
www.cal.uscourts.gov.]

(10) For copies of thelocal rules of court, afee commensurate with the cost of distributing the
copies. The court may also distribute copies of the local rules without charge.

(11) Forfiling:

* Any separate or joint notice of appeal or application for appeal from the Bankruptcy
Appellate Panel, $5.

* A notice of the allowance of an appea from the Bankruptcy Appellate Pandl, $5.

(12) For counsel’s requested use of the court’ s videoconferencing equipment in connection
with each ora argument, the court may charge and collect afee of $200 per remote
location.

(13) For original admission of an attorney to practice, including a certificate of admission,
$150. For aduplicate certificate of admission or certificate of good standing, $15.

[ The First Circuit collects a local attorney admission fee of $50.00 in addition to the
national attorney admission fee of $150.00 imposed by this fee schedul e pursuant to 28
U.SC. 8§1913. Seelst Cir. Loc. R 46.0(a)(1). The payment of the combined fee of $200.00
should be made with one check made payableto " Clerk, United Sates Court."]
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Notice to Litigants

To assist litigants in preparing documents that conform to the Federal Rules of Appellate
Procedure [Fed. R. App. P] and the Local Rules of this Court [Loc. R.], the Clerk's Office has
compiled alist of common, but easily avoidable, errorsthat often delay the processing of cases
and may result in the striking or returning for correction of submitted documents.

1. Ordering Transcripts

Requests for transcripts must be made to the court reporter immediately and a copy filed in the
district court. The Transcript Order form specified in Local Rule 10.0(b) must be used. Counsel
must accurately complete the form and arrange for payment for the Order to be effective. See
Loc. R. 10.0.

2. Form of Briefs

The parties must carefully comply with the margin, print size and word limit requirements of
Fed. R. App. P. 32. One copy of the brief must be submitted on a computer readable disk.
Seeloc. R. 32.0.

3. Contents of Briefs

The parties are directed to Fed. R. App. P. 28, which sets forth the contents of briefs. The
required sections must be under the appropriate headings and in the order indicated by the rule.
The appellant’ s brief must also include an addendum. See Loc. R. 28.0.

4. Referencesin Briefsto the Record Required

To enable the Court to verify the documentary basis of the parties arguments, factual assertions
must be supported by accurate references to the appendix or to the record. Counsel and parties
should ensure that transcripts cited in the briefs have been filed and made a part of the record on
appeal. The appellant is responsible for preparing an appendix in accordance with Fed. R. App.
P. 30 and Loc. R. 30.0, with each page clearly numbered.

5. Motionsto Enlarge Filing Datesor L ength of Briefs

Motions to enlarge time to file briefs or to file briefs in excess of applicable length limitations are
discouraged. Any such request must be made by a motion filed well before the expiration of the
time limit for filing the brief. SeelLoc. R. 32.4.

6. Corporate Disclosure Satement

Counsal representing corporations must include a corporate disclosure statement as specified in
Fed. R. App. P. 26.1 in the first document submitted for filing with the Court, and again in front
of the table of contentsin the party's principal brief. A corporate disclosure statement must be
filed even if the party has no information to disclose.

7. Certificate of Service

The Court will not consider any motion, brief, or document that has not been served on all
parties. Therefore, all documents submitted for filing must contain a statement, preferably
attached to the document’ s last page, indicating: the date of service; the manner of service, and
the names and addresses of the persons served. See Fed. R. App. P. 25.
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Federal Rulesof Appellate Procedure
and First Circuit Local Rules

TITLEI. APPLICABILITY OF RULES

Rule 1. Scopeof Rules; Title
(a) Scope of Rules.
(1) These rules govern procedure in the United States courts of appeals.

(2) When these rules provide for filing a motion or other document in the district court, the
procedure must comply with the practice of the district court.

(b) [Abrogated]

(o) Title Theserulesareto be known asthe Federd Rules of Appdlate Procedure.

Rule2. Suspenson of Rules
Onitsown or aparty’ s motion, acourt of gopeds may — to expedite its decison or for other good

cause — suspend any provison of theserulesin aparticular case and order proceedings asit directs,
except as otherwise provided in Rule 26(b).

TITLEIIl. APPEAL FROM A JUDGMENT OR ORDER OF A DISTRICT COURT

Rule3. Appeal asof Right — How Taken
(&) Filing the Notice of Appeal.

(1) Anapped permitted by law as of right from adigtrict court to acourt of appeds may be taken only
by filing anotice of goped with the didrict clerk within thetime dlowed by Rule 4. At thetime of
filing, the gppdlant must furnish the clerk with enough copies of the natice to enablethederk to
comply with Rule 3(d).

(2) Anappdlant’sfallureto take any step other than the timely filing of anotice of gpped does not

1



affect the vdidity of the goped, but is ground only for the court of gopeds to act asit consders
gopropriate, including dismissing the goped.

(3) An apped from ajudgment by a magidrate judge in advil caseis taken in the same way as an
gpped from any other digtrict court judgment.

(4) An apped by permisson under 28 U.S.C. § 1292(b) or an gpped in a bankruptcy case may be
taken only in the manner prescribed by Rules 5 and 6, respectively.

(b) Joint or Consolidated Appesals.
(1) When two or more parties are entitled to gpped from adigtrict-court judgment or order, and ther
interests make joinder practicable, they may file ajoint notice of goped. They may then proceed
on goped as adngle gopdlant.

(2) When the paties have filed separate timdy notices of gpped, the gopeds may be joined or
consolidated by the court of gppeds.

(©) Contentsof the Notice of Appesl.

(1) The notice of goped must:

(A) specify the party or parties taking the gpped by naming each one in the caption or body of the
notice, but an attorney representing more than one party may describe those parties with such
terms as “dl plantiffs” “the defendants” “the plantiffsA, B, e d.,” or “dl defendants

except X”;
(B) desgnate the judgment, order, or part thereof being gppeded; and
(©) name the court to which the gpped is taken.

(2) A pro senotice of gpped is consgdered filed on behdf of the Sgner and the sgner’s spouse and
minor children (if they are parties), unless the notice dearly indicates otherwise.

(3) Inadass action, whether or not the dass has been certified, the natice of apped is sufficient if it
names one person qudified to bring the gpped as representative of the dass.

(4) An gpped must not be dismissed for informdity of form or title of the notice of apped, or for
falure to name a party whose intent to gpped is otherwise dear from the notice.

(5 Form 1in the Appendix of Formsis asuggested form of a notice of gpped.



(d) Serving the Notice of Appedal.

(1) Thedidrict derk must serve notice of the filing of a notice of gpped by mailing a copy to each
party’s counsd of record — excluding the appdlant’'s— or, if aparty is proceeding pro s, to the
party’slast known address. When a defendant in a crimind case gppeds, the derk must dso
serve a copy of the natice of goped on the defendant, ether by persond service or by mall
addressed to the defendant.  The derk must promptly send a copy of the notice of goped and of
the docket entries— and any later docket entries— to the derk of the court of goped's named in
the notice. The didrict derk must note, on each copy, the date when the notice of apped was
filed.

(2) If aninmate confined in an indtitution files a notice of goped in the manner provided by Rule 4(c),
the didrict clerk must dso note the date when the derk docketed the notice.

(3) Thedidrict derk’ sfalure to serve notice does not affect the vaidity of the apped. The derk mugt
note on the docket the names of the parties to whom the derk mails copies, with the date of
malling. Serviceis sufficient despite the death of aparty or the party’ s counsd.

() Payment of Fees. Upon filing anotice of apped, the gppdlant must pay the didrict derk dl required
fees. Thedidrict derk recaives the gopdlate docket fee on bendf of the court of gopeds.

Local Rule 3.0. Docketing Statement Required; Dismissals for Want of Diligent Prosecution

(@) Docketing Satement Required. To provide the derk of the Court of Appeals at the commencement of
an appeal with the information needed for effective case management, within 14 days of filing the
notice of appeal, the person or persons taking the appeal must submit a separate satement listing all
parties to the appeal, the last known counsdl, and last known addresses for counsd and unrepresented
parties. Errorsor omissonsin this separate statement alone shall not otherwise affect the appedl if
the notice of appeal itsdf complieswith thisrule.

(1) Form. Counsd filing an appeal must complete and file a docketing statement, usng the form
provided by the clerk of the appeals court.

(2) Service. A copy of the docketing statement and any attachments must be served on the opposing
party or parties at the time the docketing statement is filed.

(3) Duty of Opposing Party. If an opposing party concludes that the docketing statement isin any
way inaccurate, incomplete, or mideading, the derk’s office must be informed in writing of any
errors and any proposed additions or corrections within seven days of service of the docketing
satement, with copies to all other parties.



(b) If appelant does not pay the docket fee within 7 days of the filing of the notice of appeal, or does not
file the docketing statement or any other paper within the time set by the court, the appeal may be
dismissed for want of diligent prosecution.

Rule3.1. Appeal from a Judgment of a Magistrate Judge in a Civil Case
[Abrogated]

Rule 4. Appedl asof Right — When Taken

(@ Appedl in aCivil Cas.

(1) Timefor Filing a Notice of Appeal.
(A) Inacivil case, except as provided in Rules 4(a)(1)(B), 4(a)(4), and 4(c), the natice of gpped

required by Rule 3 must be filed with the digtrict clerk within 30 days after the judgment or
order gppeded from is entered.

(B) When the United Sates or its officer or agency is a party, the notice of gpped may be filed by
any party within 60 days after the judgment or order appeded from is entered.

(©) An goped from an order granting or denying an gpplication for awrit of error coram nobisis
an goped inacivil case for purposes of Rule 4(a).

(2) Filing Before Entry of Judgment. A notice of gpped filed after the court announces a decison
or order — but before the entry of the judgment or order — is tregted as filed on the date of and
after the entry.

(3) Multiple Appesals. If one party timdly files anotice of gpped, any other party may file a notice of
goped within 14 days after the date when the firg notice was filed, or within the time otherwise
prescribed by this Rule 4(a), whichever period ends later.

(4) Effect of a Motion on a Notice of Appeal.

(A) If apaty timey filesin the digrict court any of the following motions under the Federd
Rules of Civil Procedure, the time to file an gpped runsfor dl parties from the entry of the
order disposing of the last such remaining motion:

(i) for judgment under Rule 50(b);

(i) toamend or make additiond factud findings under Rule 52(b), whether or not granting
the motion would dter the judgment;



(iii) for attorney’s fees under Rule 54 if the didtrict court extends the time to apped under
Rule 58;

(iv) to dter or amend the judgment under Rule 59;
(v) for anew trid under Rule 59; or

(vi) for rdief under Rule 60 if the motion isfiled no later than 10 days after the judgment is
entered.

(B) (i) If apaty filesanotice of goped after the court announces or enters a judgment — but
before it digooses of any motion liged in Rule 4(8)(4)(A) — the notice becomes
effective to goped ajudgment or order, in whole or in part, when the order digoosing of
the last such remaining motion is entered.

(i) A party intending to challenge an order disposing of any motion listed in Rule
4(a)(4)(A), or ajudgment atered or amended upon such amotion, must file a notice of
aoped, or an amended notice of goped — in compliance with Rule 3(c) — within the
time prescribed by this Rule measured from the entry of the order disposing of the last
such remaining motion.

(i) No additiond feeisrequired to file an amended notice.
(5) Motion for Extenson of Time.
(A) Thedigrict court may extend the time to file a notice of apped if:

(i) apaty so moves no laer than 30 days after the time prescribed by this Rule 4(a) expires;
and

(i) regardless of whether its motion is filed before or during the 30 days &fter thetime
prescribed by this Rule 4(a) expires, that party shows excusable neglect or good cause

(B) A moation filed before the expiration of the time prescribed in Rule 4(a)(1) or (3) may be ex
parte unless the court requires otherwise. If the motion isfiled after the expiration of the
prescribed time, notice must be given to the other parties in accordance with locd rules.

(©) No extenson under this Rule 4(a)(5) may exceed 30 days after the prescribed time or 10 days
after the date when the order granting the motion is entered, whichever is laer.



(6) Reopening the Timeto Filean Appeal. The didrict court may reopen the time to file an gpped
for aperiod of 14 days after the date when its order to reopen is entered, but only if al the
following conditions are satisfied:

(A) the court finds that the moving party did not receive notice under Federd Rule of Civil
Procedure 77(d) of the entry of the judgment or order sought to be gppeded within 21 days
after entry;,

(B) themoation isfiled within 180 days after the judgment or order is entered or within 7 days
after the moving party receives notice under Federd Rule of Civil Procedure 77(d) of the
entry, whichever is earlier; and

(C) the court finds that no party would be prgudiced.

(7) Entry Defined.

(A) A judgment or order is entered for purposes of this Rule 4(a):

(i) if Federd Rule of Civil Procedure 58(a)(1) does not require a sparate document,
when the judgment or order is entered in the civil docket under Federd Rule of Civil
Procedure 79(a); or

(i) if Federd Rule of Civil Procedure 58(a)(1) requires a separate document, when the
judgment or order is entered in the civil docket under Federd Rule of Civil Procedure
79(8) and when the earlier of these events occurs:

* thejudgment or order is st forth on a separate document, or

150 days have run from entry of the judgment or order in the civil docket under
Federad Rule of Civil Procedure 79(a).

(B) A falureto st forth ajudgment or order on a separate document when required by
Federd Rule of Civil Procedure 58(a)(1) does not affect the vdidity of an goped from that
judgment or order.
(b) Apped in aCriminal Case
(1) Timefor Filing a Notice of Appeal.

(A) Inacrimind case, adefendant’s notice of gpped mugt be filed in the didrict court within 10
days dter the later of:

(i) theentry of ether the judgment or the order being gppeded; or



(i) thefiling of the government’s natice of gpped.

(B) When the government is entitled to apped, its notice of apped must be filed in the didtrict
court within 30 days after the later of:

(i) theentry of the judgment or order being gppeded; or
(i) thefiling of anotice of goped by any defendarnt.

(2) Filing Before Entry of Judgment. A notice of gpped filed after the court announces a decison,
sentence, or order — but before the entry of the judgment or order — is tregted as filed on the date
of and &fter the entry.

(3) Effect of a Motion on a Notice of Appeal.

(A) If adefendant timely makes any of the following motions under the Federa Rules of
Crimind Procedure, the notice of gpped from ajudgment of conviction must be filed within
10 days after the entry of the order digposing of the last such remaining motion, or within 10
days after the entry of the judgment of conviction, whichever period ends laier.  This
provison gpplies to a timely motion:

(1) for judgment of acquittal under Rule 29;

(i) for anew trid under Rule 33, but if based on newly discovered evidence, only if the
motion is made no later than 10 days after the entry of the judgment; or

(iii) for arrest of judgment under Rule 34.

(B) A notice of gpped filed after the court announces a decison, sentence, or order — but before
it disposes of any of the motions referred to in Rule 4(b)(3)(A) — becomes effective upon the
later of the following:

(i) theentry of the order disposing of the last such remaining mation; or
(i) theentry of the judgment of conviction.

(©) A vdid naotice of goped is effective — without amendment — to apped from an order
digposing of any of the mations referred to in Rule 4(b)(3)(A).

(4) Mation for Extenson of Time. Upon afinding of excusable neglect or good cause, the district
court may — before or after the time has expired, with or without motion and notice — extend the



timeto file anotice of gpped for a period not to exceed 30 days from the expiration of the time
otherwise prescribed by this Rule 4(b).

(5) Jurigdiction. Thefiling of anotice of goped under this Rule 4(b) does not divest adidtrict court
of juridiction to correct a sentence under Federal Rule of Crimind Procedure 35(c), nor does the
filing of a motion under 35(c) affect the vdidity of anotice of goped filed before entry of the order
disposng of the motion. The filing of a motion under Federd Rule of Crimina Procedure 35(a)
does not suspend the time for filing a natice of goped from a judgment of conviction.

(6) Entry Defined. A judgment or order is entered for purposes of this Rule 4(b) when it is entered
on the criminad docket.

(©) Appeal by an Inmate Confined in an Ingitution.

(1) If aninmate confined in an inditution files a notice of apped in a@ther advil or acrimina case, the
notice istimely if it is deposted in the inditution’s internad mail system on or before the last day
for filing. If an indtitution has a system designed for legd mail, the inmate must use that system to
receive the bendfit of thisrule. Timdy filing may be shown by a dedaration in compliance with
28 U.S.C. § 1746 or by a notarized satement, either of which must set forth the date of deposit and
date that fird-class postage has been prepaid.

(2 If aninmate files the first notice of gpped in acivil case under this Rule 4(c), the 14-day period
provided in Rule 4(g)(3) for another party to file a notice of apped runs from the date when the
digtrict court dockets the first notice.

(3) When adefendant in acrimind case files anotice of goped under this Rule 4(c), the 30-day
period for the government to file its notice of gpped runs from the entry of the judgment or order
gppeded from or from the digtrict court’s docketing of the defendant’s notice of apped,
whichever is later.

(d) Migtaken Filing in the Court of Appeals. If anctice of apped in ether acivil or acrimind caseis
mistakenly filed in the court of gppeds, the derk of tha court must note on the notice the date when it
was received and send it to the didrict clerk. The notice is then consdered filed in the didrict court on
the date s0 noted.

Rule5. Appeal by Permisson
(@ Petition for Permisson to Appeal.
(1) To request permission to goped when an goped iswithin the court of appeds discretion, a party

mug file a petition for permisson to goped. The petition must be filed with the circuit derk with
proof of service on dl other parties to the digtrict-court action.



(2) The petition must be filed within the time specified by the statute or rule authorizing the apped or,
if no such time is specified, within the time provided by Rule 4(a) for filing a notice of apped.

(3) If aparty cannot petition for gpped unless the didtrict court first enters an order granting permission
to do S0 or gating that the necessary conditions are met, the district court may amend its order,
ether on its own or in response to a party’s motion, to include the required permisson or
datement. In that event, the time to petition runs from entry of the amended order.

(b) Contents of the Petition; Answver or Cross-Petition; Oral Argument.
(1) The petition must indude the following:
(A) the facts necessary to understand the question presented;
(B) thequedion itsdf;
(©) therdief sought;
(D) the reasons why the gpped should be dlowed and is authorized by a datute or rule; and
(E) an atached copy of:

(i) the order, decree, or judgment complained of and any rdaed opinion or memorandum;
and

(i) any order dating the digtrict court's permission to gpped or finding that the necessary
conditions are met.

(2) A paty may file an answer in opposition or a cross-petition within 7 days after the petition is
served.

(3) The petition and answer will be submitted without ora argument unless the court of gopeds
orders otherwise.

(©) Form of Papers, Number of Copies. All pgpers mugt conform to Rule 32(c)(2). Except by the
court's permission, a paper must not exceed 20 pages, exclusve of the disclosure statement, the proof
of sarvice, and the accompanying documents required by Rule 5(b)(1)(E). An origind and 3 copies
must be filed unless the court requires a different number by loca rule or by order in a particular case.

(d) Grant of Permisson; Fees, Cogt Bond; Filing the Record.

(1) Within 10 days after the entry of the order granting permission to gpped, the gppd lant must:



(A) pay thedidrict derk al required fees, and
(B) fileacos bond if required under Rule 7.

(2) A natice of goped need not be filed. The date when the order granting permisson to gpped is
entered sarves as the date of the notice of gpped for cadculaing time under these rules.

(3) Thedidrict derk mugt notify the circuit clerk once the petitioner has paid the fees. Upon receiving
this notice, the circuit clerk must enter the gpped on the docket. The record must be forwarded
and filed in accordance with Rules 11 and 12(c).

Rule5.1 Appeal by Leave Under 28 U.S.C. §636 (c) (5)
[Abrogated]

Rule 6. Appeal in a Bankruptcy Casefrom a Final Judgment, Order, or Decree of a Digrict Court
or Bankruptcy Appellate Pand

(@ Appeal From a Judgment, Order, or Decree of a Digrict Court Exerciang Original
Jurigdiction in a Bankruptcy Case. An goped to a court of gopeds from afind judgment, order, or
decree of adidrict court exercising jurisdiction under 28 U.S.C. § 1334 is teken as any other avil
goped under these rules.

(b) Appeal From a Judgment, Order, or Decree of a Digrict Court or Bankruptcy Appdlate Pand
Exercigng Appdlate Juridiction in a Bankruptcy Case.

(1) Applicability of Other Rules. These rules gpply to an apped to a court of appeds under 28
U.S.C. § 158(d) from afind judgment, order, or decree of adidrict court or bankruptcy gppdlate
pand exercisng appdlate jurisdiction under 28 U.S.C. § 158(a) or (b). But there ae 3
exceptions:

(A) Rules 4a)(), 4(b), 9, 10, 11, 12(b), 13-20, 22-23, and 24(b) do not apply:

(B) thereferencein Rule 3(c) to “Form 1 in the Appendix of Forms’ must be read as a reference
to Form 5; and

(©) when the apped is from a bankruptcy appelate pand, the term “didtrict court,” as used in
any gpplicable rule, means “agppdlate pand.”

(2) Additional Rules. In addition to the rules made gpplicable by Rule 6(b)(1), the following rules
aoply:
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(A) Motion for rehearing.

()

(i)

If atimely mation for rehearing under Bankruptcy Rule 8015 is filed, the time to gpped
for dl parties runs from the entry of the order digposing of the mation. A notice of
aoped filed after the didrict court or bankruptcy appelae pand announces or entersa
judgment, order, or decree — but before digpogtion of the motion for rehearing —
becomes effective when the order disposing of the motion for rehearing is entered.

Appelae review of the order disposing of the motion reguires the party, in compliance
with Rules 3(c) and 6(b)(1)(B), to amend a previoudy filed notice of goped. A paty
intending to chalenge an dtered or amended judgment, order, or decree must file a
notice of goped or amended notice of gpped within the time prescribed by Rule 4 —
excluding Rules 4(a)(4) and 4(b) — measured from the entry of the order disposng of
the motion.

(i) No additiond feeisrequired to file an amended notice.

(B) Therecord on appeal.

()

(i)

Within 10 days after filing the notice of gpped, the gppdlant mugt file with the clerk
possessing the record assembled in accordance with Bankruptcy Rule 8006 — and
serve on the gppdlee — a satement of the issues to be presented on goped and a
designation of the record to be certified and sent to the dircuit derk.

An gppellee who bdieves that other parts of the record are necessary mugt, within 10
days after being served with the gppelant’s designation, file with the derk and serve on
the gppdlant a designation of additiona parts to be included.

(iif) The record on goped consdts of:

» the redesgnated record as provided above;
» the proceedings in the didtrict court or bankruptcy gopellate pand; and

» acetified copy of the docket entries prepared by the clerk under Rule 3(d).

(© Forwarding the record.

()

When the record is complete, the digtrict derk or bankruptcy appdlae pand derk must
number the documents congtituting the record and send them promptly to the circuit
clerk together with alig of the documents correspondingly numbered and reasonably
identified. Unless directed to do so by a party or the crcuit derk, the derk will not send
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to the court of gppeds documents of unusud bulk or weight, physical exhibits other than
documents, or other parts of the record designated for omission by loca rule of the court
of gopeds. If the exhibits are unusudly bulky or heavy, a party must arrange with the
clerks in advance for thar trangportation and receipt.

(i) All parties must do whatever dse is necessary to engble the clerk to assemble and
forward the record. The court of gopeds may provide by rule or order that a certified
copy of the docket entries be sent in place of the redesignated record, but any party may

request a any time during the pendency of the gpped that the redesignated record be
sent.

(D) Filing therecord. Upon receiving the record — or a cartified copy of the docket entries sent
in place of the redesignated record — the circuit derk mud file it and immediatdy notify al
parties of the filing dete.

Rule 7. Bond for Cogts on Appeal in a Civil Case

Inacivil case, the didtrict court may require an gopdlant to file abond or provide other security in any
form and amount necessary to ensure payment of costs on gpped. Rule 8(b) goplies to a surety on a bond
given under thisrule.
Rule 8. Say or Injunction Pending Appeal

(@ Motion for Say.

(1) Initial Moation in the Digrict Court. A party must ordinarily move firg in the digtrict court for
the following relief:

(A) aday of the judgment or order of adidrict court pending apped;
(B) agpprovd of a supersedess bond; or

(©) an order suspending, modifying, retoring, or granting an injunction while an gpped is
pending.

(2) Mation in the Court of Appeals, Conditionson Rdief. A motion for the relief mentioned in
Rule 8(g)(1) may be made to the court of gopeds or to one of its judges.

(A) Themotion must:

(1) show that moving firg in the didtrict court would be impracticable; or
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(i) date that, amotion having been made, the didtrict court denied the motion or faled to
afford the rdlief requested and state any reasons given by the didtrict court for its action.

(B) The motion must dso include:
(i) theressonsfor granting the relief requested and the fects rdied on;

(i) origindsor copies of afidavits or other svorn statements supporting facts subject to
dispute; and

(iii) relevant parts of the record.
(© The moving party must give reasonable notice of the mation to al parties.

(D) A motion under this Rule 8(8)(2) mugt be filed with the circuit derk and normaly will be
conddered by a pand of the court. But in an exceptiona case in which time regquirements
make that procedure impracticable, the motion may be made to and consdered by asingle
judge.

(E) The court may condition relief on a party’ sfiling abond or other appropriate security in the
digtrict court.

(b) Proceeding Againg a Surety. If aparty gives security in the form of abond or stipulation or other
undertaking with one or more sureties, each surety submits to the jurisdiction of the district court and
irrevocably gppoints the didtrict clerk as the surety’ s agent on whom any papers affecting the surety’s
liability on the bond or undertaking may be served. On motion, a surety’s liability may be enforced in
the digtrict court without the necessity of an independent action. The motion and any notice thet the
digtrict court prescribes may be served on the digtrict derk, who must promptly mail a copy to eech
urety whose address is known.

() SayinaCriminal Case. Rule 38 of the Federad Rules of Crimind Procedure governsaday ina
crimind case.
Rule 9. Rdeasein a Criminal Case
() Release Before Judgment of Conviction.
(1) Thedigrict court must state in writing, or ordly on the record, the reasons for an order regarding
the rdlease or detention of a defendant in acrimind case. A party gopeding from the order must

file with the court of appedls a copy of the district court’s order and the court’s statement of
reasons as S0on as practicable after filing the notice of gpped. An gopelant who questions the
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factud basis for the didtrict court’s order must file a transcript of the release proceedings or an
explanation of why a transcript was not obtained.

(2) After reasonable notice to the gppelleg, the court of gopeds must promptly determine the apped
on the badis of the papers, afidavits, and parts of the record that the parties present or the court
requires. Unless the court so orders, briefs need not be filed.

(3) The court of gppeds or one of its judges may order the defendant’ s rease pending the
disposition of the gpped.

(b) Rdlease After Judgment of Conviction. A party entitled to do so may obtain review of adidrict-
court order regarding release dter ajudgment of conviction by filing a notice of goped from that order
in the digtrict court, or by filing amotion in the court of gppedsif the party has dreedy filed a notice of
gpoped from the judgment of conviction. Both the order and the review are subject to Rule 9(a). The
papers filed by the party seeking review must include a copy of the judgment of conviction.

(©) Criteriafor Rdlease.  The court must make its decison regarding release in accordance with the
goplicable provisons of 18 U.S.C. 88 3142, 3143, and 3145(c).

Local Rule 9.0. Recalcitrant Witnesses

(@ A recaldtrant withesswho is hdd in contempt for refusal to testify is entitled to disposition of the
recaldtrant witness's appeal within thirty days if the recalditrant witnessis denied bail, and the
government is entitled to equal promptnessif bail is granted. The unsuccessful party on the bail issue
may waive the thirty day statutory requirement by filing a written waiver with the derk of this court.

(b) Thedidrict court shall allow bail, with or without surety, unless the appeal appears frivolous, but a
condition shall be thefiling of a notice of appeal forthwith, and obedience to all subsequent orders
with respect to briefing and argument. Except for cause shown the didrict court shall not, in any
case, order a witness committed for the firg forty-eight hours after the date of the order.

(¢) The appeal shall be docketed immediatdy, and the digtrict court’s order on bail may be reviewed by
the court of appeals or a judge thereof.

Rule 10. The Record on Appeal

(@ Compodtion of the Record on Appeal. The following items condtitute the record on gpped:
(1) theorigina papers and exhibits filed in the didrict court;

(2) thetranscript of proceedings, if any; and
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(3) acertified copy of the docket entries prepared by the didtrict derk.

(b) The Transcript of Proceedings.

(1) Appdlant’s Duty to Order. Within 10 days &fter filing the notice of apped or entry of an order
digposing of the last timey remaining motion of a type specified in Rule 4(g)(4)(A), whichever is
later, the gppdlant must do ether of the following:

(A) order from the reporter atranscript of such parts of the proceedings not areedy on file as the

gopdlant condders necessary, subject to alocd rule of the court of appeds and with the
following qudifications

(1) theorder must bein writing;

(i) if the cost of the transtript is to be paid by the United Sates under the Crimind Justice
Act, the order must s0 Sate; and

(iii) the gppdlant must, within the same period, file a copy of the order with the district
clerk; or

(B) file acetificate gating that no transcript will be ordered.

(2) Unsupported Finding or Condusion. If the agppdlant intends to urge on gpped that afinding or
conclusion is unsupported by the evidence or is contrary to the evidence, the gppdlant must
include in the record a transcript of al evidence rdlevant to that finding or condusion.

(3) Partial Transcript. Unless the entire transcript is ordered:

(A) the gppdlant must — within the 10 days provided in Rule 10(b)(1) — file a Statement of the
issues that the gppdlant intends to present on the goped and must serve on the gppdlec a
copy of both the order or certificate and the Statement;

(B) if the gopellee conddersit necessary to have atranscript of other parts of the proceedings, the
appdlee mug, within 10 days after the service of the order or certificate and the statement of
the issues, file and serve on the gppelant a desgnation of additiond parts to be ordered; and

(©) unlesswithin 10 days after service of that designation the gppdlant has ordered dl such parts,
and has 50 noatified the gppelleg, the gppdlee may within the following 10 days either order
the parts or move in the digtrict court for an order requiring the gppelant to do so.

(4) Payment. At thetime of ordering, a party must make satisfactory arrangements with the reporter
for paying the cogt of the transcript.
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(0 Satement of the Evidence When the Proceedings Were Not Recorded or When a Transcript Is

Unavailable. If the transcript of a hearing or trid is unavailable, the gppdlant may prepare a
gatement of the evidence or proceedings from the best available means, including the gppdlant’s
recollection. The statement must be served on the appelee, who may serve objections or proposed
amendments within 10 days after being served. The statement and any objections or proposed
amendments must then be submitted to the district court for settlement and gpprova. As settled and
gpproved, the satement must be induded by the didtrict derk in the record on gppedl.

(d) Agreed Satement asthe Record on Appeal. In place of the record on goped as defined in Rule

©

10(a), the parties may prepare, Sgn, and submit to the didrict court a satement of the case showing
how the issues presented by the gpped arose and were decided in the didrict court. The Satement
must set forth only those facts averred and proved or sought to be proved that are essentid to the
court's resolution of theissues. If the statement is truthful, it — together with any additions thet the
digtrict court may condder necessary to a full presentation of the issues on gpped — mugt be
goproved by the didtrict court and must then be cartified to the court of gppeds as the record on
goped. Thedidrict derk must then send it to the circuit clerk within the time provided by Rule 11. A
copy of the agreed statement may be filed in place of the gppendix required by Rule 30.

Correction or Modification of the Record.

(1) If any difference arises about whether the record truly discloses what occurred in the digtrict court,
the difference mugt be submitted to and settled by that court and the record conformed
accordingly.

(2) If anything materid to ether party is omitted from or misstated in the record by error or accident,
the omisson or misstatement may be corrected and a supplementd record may be certified and
forwarded:

(A) on dipulaion of the parties;
(B) by the didgtrict court before or after the record has been forwarded; or
(©) by the court of gopeds.

(3) All other questions as to the form and content of the record must be presented to the court of
Jopeds

Local Rule 10.0. Ordering Transcripts

(@ TimdyFiling. Fed. R App. P. 10(b) requires that the transcript be ordered within 10 days of the

filing of the notice of appeal. Parties are neverthdess urged to order any necessary transcript
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immediately after the filing of the notice. If the appellant fails to timely order a transcript in writing
from the court reporter, the appeal may be dismissed for want of diligent prosecution.

(b) Transcript Order/Report. A Transcript Order/Report, in the form prescribed by this court, shall be
usad to satidy the requirements of Fed. R App. P. 10(b).

(©) Transcripts under the Criminal Judtice Act. If the cogt of the transcript is to be paid by the United
Sates under the Criminal Justice Act, counsd must complete and attach CJA form 24 to the
Transcript Order/Report S0 as to satidfy the requirement of Fed. R App. P. 10(b)(4).

(d) Caveat. The court is of the opinion that in many cases a transcript is not really needed, and makes
for delay and expense, aswdll as unnecessarily large records. The court urges counsd to endeavor,
in appropriate cases, to enter into stipulations that will avoid or reduce transcripts. See Fed. R App.
P. 30(b). However, if an agreed statement of the evidence is contemplated, counsd are reminded of
Fed. R App. P. 10(c) requiring submission to the digtrict court for approval. The ten-day ordering
rule will not be suspended because of such activity, however, except by order of the court for good
cause shown.

Rule 11. Forwarding the Record

(@ Appdlant’s Duty. An gppdlant filing a notice of gopea must comply with Rule 10(b) and must do
whatever dse is necessary to enable the derk to assemble and forward the record. If there are multiple
gppeds from ajudgment or order, the clerk must forward a single record.

(b) Duties of Reporter and Didrict Clerk.

(1) Reporter’sDuty to Prepare and Filea Transcript. The reporter must prepare and file a
transcript as follows:

(A) Upon receiving an order for a transcript, the reporter mugst enter at the foot of the order the
date of its recaipt and the expected completion date and send a copy, o endorsed, to the
creuit derk.

(B) If the transcript cannot be completed within 30 days of the reporter’s receipt of the order, the
reporter may request the circuit derk to grant additiond time to completeit. The derk mugt
note on the docket the action taken and notify the parties.

(©) When atranscript is complete, the reporter must file it with the digtrict derk and naotify the
dreuit derk of the filing.

(D) If the reporter fails to file the transcript on time, the circuit derk must notify the didtrict judge
and do whatever dse the court of gppeds directs
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(2) Didrict Clerk’s Duty to Forward. When the record is complete, the didtrict derk must number
the documents congtituting the record and send them promptly to the circuit derk together with a
ligt of the documents correspondingly numbered and reasonably identified. Unless directed to do
S0 by a party or the drcuit derk, the digtrict derk will not send to the court of gpped s documents
of unusud bulk or weight, physical exhibits other than documents, or other parts of the record
designated for omission by locd rule of the court of gppeds. If the exhibits are unusudly bulky or
heavy, a party mus arrange with the derks in advance for thar trangportation and receipt.

(0 Retaining the Record Temporarily in the Digtrict Court for Usein Preparing the Appeal. The
parties may Sipulate, or the digtrict court on motion may order, that the digtrict derk retain the record
temporarily for the parties to use in preparing the papers on gpped. In that event the didtrict derk must
certify to the circuit dlerk that the record on gpped is complete. Upon receipt of the gppelleg s brief, or
ealier if the court orders or the parties agree, the gppdlant must request the didrict clerk to forward the
record.

(d) [Abrogated]
(e) Retaining the Record by Court Order.

(1) The court of gppeals may, by order or locd rule, provide thet a certified copy of the docket entries
be forwarded instead of the entire record. But a party may a any time during the apped request
that designated parts of the record be forwarded.

(2) The didrict court may order the record or some part of it retained if the court needsit while the
goped is pending, subject, however, to cdl by the court of gopeds.

(3) If part or dl of the record is ordered retained, the digtrict derk must send to the court of gppeds a
copy of the order and the docket entries together with the parts of the origina record dlowed by
the didrict court and copies of any parts of the record desgnated by the parties.

() Retaining Parts of the Record in the Digrict Court by Sipulation of the Parties. The parties may
agree by written gipulation filed in the digtrict court that desgnated parts of the record be retained in
the didrict court subject to cal by the court of appeds or request by a party. The parts of the record o
designated remain a part of the record on goped.

(9) Record for a Prdiminary Mation in the Court of Appeals If, before the record is forwarded, a
party makes any of the following mations in the court of gppeds:

o for dismisA;
o forrdeae
« for astay pending apped;
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» for additiond security on the bond on goped or on a supersedess bond; or
» for any other intermediate order —

the digtrict derk must send the court of gpped's any parts of the record designated by any party.

Local Rule 11.0. Transmisson of the Record, Sealed Documents

(@) Duty of Appdlant. In addition to an appdlant’s duties under Fed. R App. P. 11(a), itisan
appelant’s responghility to see that the record, as certified, is complete.

(b) Transmisson of Original Papers and Exhibits. The didrict courts are to transmit the original
papers and exhibits when complete without waiting for the filing of the transcript.

(©) Scaled Materias.

(1) Materials Sealed by Didrict Court or Agency Order. The court of appeals expects that
ordinarily motions to seal all or part of a didrict court or agency record will be presented to, and
resolved by, the lower court or agency. Moations, briefs, transcripts, and other materials which
were filed with the digtrict court or agency under seal and which congtitute part of the record
transmitted to the court of appeals shall be dearly labeed as sealed when transmitted to the court
of appeals and will remain under seal until further order of court.

(2 Mationsto Seal in the Court of Appeals. In order to seal in the court of appeals materials not
already sealed in the didtrict court or agency (e.g., a brief or unsealed portion of the record), a
motion to seal mugt be filed in the court of appeals, parties cannot seal otherwise public
documents merely by agreement or by labding them* seeled.” A motion to seal, which should
not itself be filed under seal, must explain the basis for sealing and specify the desired duration of
the sealing order. If discussion of confidential material is hecessary to support the mation to seal,
that discussion shall be confined to an affidavit or declaration, which may be filed provisonally
under seal. A motion to seal may be filed before the sealed material is submitted or, alternativey
the itemto be sealed (e.g., the brief) may be tendered with the motion and, upon request, will be
accepted provisonally under seal, subject to the court’ s subsequent ruling on the motion.
Material submitted by a party under seal, provisonally or otherwise must be stamped or labded
by the party on the cover “HLED UNDER SEAL.” If the court of appeals denies the movant’s
motion to seal, any materials tendered under provisional seal will be returned to the movant.

(3) Limiting Sealed Filings. Rather than autometically requesting the sealing of an entire brief,
motion, or other filing, litigants should consder whether argument relating to sealed materials
may be contained in separate supplemental brief, motion, or filing, which may then be sealed in
accordance with the procedures in subsection (2).
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(d) References to Sealed Materials.

(1) Recordsor materials sealed by didrict court, court of appeals, or agency order shall not be
included in the regular appendix, but may be submitted in a separate, sealed supplemental
volume of appendix. The sealed supplemental volume mugt be dearly and prominently labeed by
the party on the cover “ FILED UNDER SEAL.”

(2 In addressng material under seal in an unsealed brief or motion or oral argument counsd are
expected not to disclose the substance of the sealed material and to apprise the court that the
material in question is sealed. If the record contains sealed materials of a sengtive characte,
counsd would be well advised to alert the court to the existence of such materials and thar
location by a footnote appended to the “ Satement of Facts’ caption in the opening or ansavering
brief.

Rule 12. Docketing the Appeal; Filing a Representation Satement; Filing the Record

(@) Docketing the Appeal. Upon recaiving the copy of the notice of goped and the docket entries from
the digtrict derk under Rule 3(d), the circuit derk must docket the gpped under thetitle of the digtrict-
court action and mugt identify the gppdlant, adding the gppdlant’s name if necessary.

(b) Filing a Representation Satement. Unless the court of gppeds designates ancther time, the
atorney who filed the natice of goped mugt, within 10 days after filing the natice, file a tatement with
the drcuit derk naming the parties that the attorney represents on gppedl.

(o) Filing the Record, Partial Record, or Certificate. Upon receiving the record, partid record, or
digrict derk’s certificate as provided in Rule 11, the dircuit derk mugt file it and immediately notify dl
parties of the filing date.

Local Rule 12.0. Appearance, Withdrawal of Appearance

(8) Representation Satement, Appearance. A representation statement must take the form of an
appearance, in a form prescribed by this court. Attorneys for both appelant and appelee must file
appearance forms within 14 days after the case is docketed in the court of appeals See also Local
Rule 46.0(a). Additional or new attorneys for the parties may enter an appearance outsde the 14 day
period. However, in no event may any attorney file a notice of appearance without leave of court after
the appelee brief has been filed.

(b) Withdrawal of Appearance. No attorney who has entered an appearance in this court may withdraw
without the consent of the court. An attorney who has represented a defendant ina criminal casein
the digrict court will be respongble for representing the defendant on appeal, whether or not the
attorney has entered an appearance in the Court of Appeals, until the attorney is reieved of such duty
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by the court. Procedures for withdrawal in criminal cases are found in Local Rule 46.6. For
requirements applying to court-appointed counsd, referenceis madeto Loc. R 46.5, para. (c), the
Criminal Judtice Plan of this Circuit.

TITLE 1. REVIEW OF A DECISION OF THE UNITED STATES TAX COURT

Rule 13. Review of a Decison of the Tax Court
(& How Obtained; Timefor Filing Notice of Appeal.

(1) Review of adecson of the United States Tax Court is commenced by filing a notice of gpped
with the Tax Court derk within 90 days after the entry of the Tax Court's decison. At the time of
filing, the gppellant must furnish the derk with enough copies of the notice to enable the dlerk to
comply with Rule 3(d). If one party files atimely notice of apped, any other party may file a
notice of apped within 120 days after the Tax Court’s decison is entered.

(2) If, under Tax Court rules, a party mekes atimey motion to vacate or revise the Tax Court’s
decison, the time to file a notice of gpped runs from the entry of the order digposing of the
moation or from the entry of a new decison, whichever is later.

(b) Notice of Appeal; How Filed. The notice of gpped may be filed @ther & the Tax Court derk’s
officein the Didtrict of Columbia or by mail addressed to the derk. If sent by mail the notice is
consdered filed on the posmark date, subject to § 7502 of the Internd Revenue Code, as amended,
and the gpplicable regulaions

(c) Contentsof the Notice of Appeal; Service Effect of Filing and Service. Rule 3 prescribes the
contents of a notice of gpped, the manner of service, and the effect of itsfiling and service. Form 2 in
the Appendix of Formsis a suggested form of a notice of goped.

(d) The Record on Appeal; Forwarding; Filing.

(1) An gpped from the Tax Court is governed by the parts of Rules 10, 11, and 12 regarding the
record on gpped from adigtrict court, the time and manner of forwarding and filing, and the
docketing in the court of gppeds. Referencesin those rules and in Rule 3 to the digtrict court and
digrict derk are to be read as referring to the Tax Court and its clerk.

(2) If an gpped from a Tax Court decision is taken to more than one court of gopeds, the origind

record must be sent to the court named in the firgt notice of gpped filed. In an aoped to any other
court of gopeds, the gppdlant must goply to that other court to make provision for the record.
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Rule 14. Applicability of Other Rulesto the Review of a Tax Court Decison
All provisons of these rules, except Rules 4-9, 15-20, and 22-23, apply to the review of a Tax Court

decison.

TITLEIV. REVIEW OR ENFORCEMENT OF AN ORDER OF AN ADMINISTRATIVE

AGENCY, BOARD, COMMISSION, OR OFFICER

Rule 15. Review or Enforcement of an Agency Order — How Obtained; Intervention
(@) Petition for Review; Joint Petition.

(1) Review of an agency order is commenced by filing, within the time prescribed by law, a petition
for review with the clerk of a court of gppeds authorized to review the agency order. If thar
interests make joinder practicable, two or more persons may join in a petition to the same court to
review the same order.

(2) The petition must:

(A) name each party seeking review either in the caption or the body of the petition — using such
temsas“et d.,” “peitioners’, or “respondents’ does not effectively name the parties,

(B) name the agency as a respondent (even though not named in the petition, the United Satesis
arespondent if required by satute); and

(C) specify the order or part thereof to be reviewed.

(3) Form 3 in the Appendix of Formsis a suggested form of a petition for review.

(4) Inthisrule “agency” includes an agency, board, commission, or officer; “petition for review”
indudes a petition to enjoin, suspend, modify, or otherwise review, or anotice of goped,
whichever form isindicated by the applicable Satute.

(b) Application or Cross-Application to Enforce an Order; Answer; Default.
(1) An gpplication to enforce an agency order must be filed with the clerk of a court of gppeds

authorized to enforce the order. If a petition isfiled to review an agency order that the court may
enforce, a party opposing the petition may file a cross-gpplication for enforcement.
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(2) Within 20 days after the gpplication for enforcement is filed, the respondent must serve on the
gpplicant an answer to the gpplication and file it with the derk. If the respondent fails to answer in
time, the court will enter judgment for the relief requested.

(3) The gpplication must contain a concise Satement of the proceedings in which the order was
entered, the facts upon which venue is based, and the relief requested.

(©) Serviceof the Petition or Application. The drcuit cerk must serve acopy of the petition for review,
or an goplication or cross-gpplication to enforce an agency order, on each respondent as prescribed by
Rule 3(d), unless adifferent manner of sarvice is prescribed by statute. At the time of filing, the
petitioner must:

(1) serve, or have served, a copy on each party admitted to participate in the agency proceedings,
except for the respondents;

(2 filewith the derk alig of those so served; and
(3) givethe derk enough copies of the petition or goplication to serve each respondent.

(d) Intervention. Unless a statute provides another method, a person who wants to intervenein a
proceeding under this rule must file amation for leave to intervene with the circuit clerk and serve a
copy on dl parties. The motion — or other natice of intervention authorized by statute — must be
filed within 30 days after the petition for review isfiled and must contain a concise Satement of the
interest of the moving party and the grounds for intervention.

(e) Payment of Fees. When filing any separate or joint petition for review in acourt of gopeds, the
petitioner must pay the circuit derk dl required fees.

Rule 15.1. Brigfsand Oral Argument in a National Labor Reations Board Proceeding
In either an enforcement or a review proceeding, a party adverse to the Nationa Labor Relaions

Board proceeds firg on briefing and a ord argument, unless the court orders otherwise.

Rule 16. The Record on Review or Enforcement

(& Compodtion of the Record. The record on review or enforcement of an agency order congsts of:

(1) the order involved,

(2) any findings or report on which it is based; and
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(3) the pleadings, evidence, and other parts of the proceedings before the agency.

(b) Omissons From or Missatementsin the Record. The paties may a any time, by stipulation,
supply any omission from the record or correct a misstatement, or the court may so direct. If
necessary, the court may direct that a supplementa record be prepared and filed.

Rule 17. Filing the Record

(@ Agency to File Timefor Filing; Notice of Filing. The agency must file the record with the circuit
clerk within 40 days after being served with a petition for review, unless the satute authorizing review
provides otherwise, or within 40 days after it files an gpplication for enforcement unless the
respondent fails to answer or the court orders otherwise. The court may shorten or extend thetimeto
filethe record. The dlerk must notify dl parties of the date when the record is filed.

(b) Filing— What Conditutes.

(1) Theagency mud file:
(A) theorigind or acertified copy of the entire record or parts designated by the parties; or

(B) acetified list adequately describing al documents, transcripts of testimony, exhibits, and
other materid congtituting the record, or describing those parts designated by the parties.

(2) The parties may dipulate in writing that no record or certified list be filed. The date when the
dipulation is filed with the circuit clerk is treated as the date when the record isfiled.

(3) The agency mugt retain any portion of the record not filed with the clerk. All parts of the record
retained by the agency are a part of the record on review for al purposes and, if the court or a party
S0 requests, must be sent to the court regardless of any prior sipulation.
Rule 18. Say Pending Review

(@ Motion for a Say.

(1) Initial Motion Before the Agency. A petitioner must ordinarily move first before the agency for
a day pending review of its decison or order.

(2) Motion in the Court of Appeals. A motion for a stay may be made to the court of gppedls or
one of itsjudges.

(A) Themotion must:

24



(1) show that moving firg before the agency would be impracticable; or

(i) detethat, amaotion having been made, the agency denied the motion or faled to afford
the rdief requested and date any reasons given by the agency for its action.

(B) The motion must dso include:
(i) theressonsfor granting the relief requested and the facts relied on;

(i) origindsor copies of afidavits or other sworn statements supporting facts subject to
dispute; and

(ii)) relevant parts of the record.

(C) The moving party must give reasonable notice of the motion to al parties.

(D) The motion must be filed with the circuit clerk and normaly will be consdered by a pand of
the court. But in an exceptiond case in which time requirements make that procedure
impracticable, the motion may be made to and conddered by a angle judge.

(b) Bond. The court may condition relief on the filing of abond or other gppropriate security.

Rule 19. Seatlement of a Judgment Enforcing an Agency Order in Part

When the court files an opinion directing entry of judgment enforcing the agency’s order in part, the
agency mugt within 14 days file with the clerk and serve on each other party a proposed judgment
conforming to the opinion. A party who disagrees with the agency’ s proposed judgment must within 7
days file with the dlerk and serve the agency with a proposed judgment that the party believes conforms to
the opinion. The court will settle the judgment and direct entry without further hearing or argument.

Rule 20. Applicability of Rulesto the Review or Enforcement of an Agency Order
All provisons of these rules, except Rules 3-14 and 22-23, goply to the review or enforcement of an

agency order. In theserules, “gppdlant” indudes a petitioner or goplicant, and “gopelleg’ indudes a
respondent.
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TITLEV. EXTRAORDINARY WRITS

Rule 21. Writs of Mandamus and Prohibition, and Other Extraordinary Writs
(@ Mandamusor Prohibition to a Court: Petition, Filing, Service, and Docketing.

(1) A party petitioning for awrit of mandamus or prohibition directed to a court must file a petition
with the circuit derk with proof of service on dl parties to the proceeding in the trid court. The
party must dso provide a copy to the trid-court judge. All parties to the proceeding in the trid
court other than the petitioner are respondents for dl purposes.

(2 (A) The petition must be titled “In re [name of petitioner].”

(B) The petition must date:
(i) therdief sought;
(i) theissues presented;
(i) the facts necessary to understand the issue presented by the petition; and

(iv) the reasons why the writ should issue.

(© The petition must include a copy of any order or opinion or parts of the record that may be
essentid to understand the matters set forth in the petition.

(3) Upon receiving the prescribed docket fee, the derk must docket the petition and submit it to the
court.

(b) Denial; Order Directing Answer; Briefs, Precedence.

(1) The court may deny the petition without an answer. Otherwise, it must order the respondent, if
any, to answer within afixed time.

(2) The derk must serve the order to respond on al persons directed to respond.
(3) Two or more respondents may answer jointly.
(4) The court of appeds may invite or order the trid-court judge to address the petition or may invite

an amicus curiae to do 0. The trid-court judge may request permission to address the petition but
may not do so unlessinvited or ordered to do so by the court of gopeds.
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(5) If briefing or ord argument is required, the derk must advise the parties, and when gppropriate, the
trid-court judge or amicus curiae.

(6) The proceeding mugt be given preference over ordinary civil cases.
(7) Thedircuit clerk must send a copy of the find disposition to the tria-court judge.

(¢) Other Extraordinary Writs. An gpplication for an extraordinary writ other than one provided for in
Rule 21(a) must be made by filing a petition with the circuit derk with proof of service on the
respondents. Proceedings on the gpplication must conform, so far asis practicable, to the procedures
prescribed in Rule 21(a) and (b).

(d) Form of Papers, Number of Copies. All pagpers must conform to Rule 32(c)(2). Except by the
court's permission, a paper must not exceed 30 pages, exclusive of the disclosure atement, the proof
of sarvice, and the accompanying documents required by Rule 21(8)(2)(C). An origind and 3 copies
must be filed unless the court requires the filing of a different number by locd rule or by order in a
particular case.

Local Rule 21.0. Pditionsfor Special Writs

A petition for a writ of mandamus or writ of prohibition shall be entitled smply "Inre

, Petitioner.” To the extent that rdlief is requested of a particular judge, unless
otherwise ordered, the judge shall be represented pro forma by counsd for the party opposing the rdidf,
who shall appear in the name of the party and not that of the judge.

TITLE VI. HABEAS CORPUS, PROCEEDINGS IN FORMA PAUPERIS

Rule 22. Habeas Corpus and Section 2255 Proceedings

(@ Application for the Original Writ. An agpplication for awrit of habeas corpus must be made to the
gopropriate didrict court. If made to a circuit judge, the application must be transferred to the
gopropriate didrict court. If adidrict court denies an gpplication made or transferred to it, renewd of
the gpplication before a circuit judgeis not permitted. The gpplicant may, under 28 U.S.C. § 2253,
apped to the court of gppedls from the digtrict court’s order denying the gpplication.

(b) Certificate of Appealability.
(1) Inahabeas corpus proceeding in which the detention complained of arises from process issued by

adate court, or ina28 U.S.C. § 2255 proceeding, the goplicant cannot take an gpped unlessa
circuit justice or a dircuit or digrict judge isues a certificate of gppedability under 28 U.S.C.
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8 2253(c). If an gpplicant files a notice of goped, the didtrict judge who rendered the judgment
must ether issue a cartificate of gopedability or sate why a certificate should not issue. The
digrict derk must send the certificate or Satement to the court of gppedas with the notice of goped
and thefile of the digtrict-court proceedings. If the digtrict judge has denied the cetificate, the
gpplicant may request a circuit judge to issue the certificate.

(2) A request addressed to the court of gopeds may be congdered by a circuit judge or judges, asthe
court prescribes. If no express request for a certificate is filed, the notice of gpped congtitutes a
request addressed to the judges of the court of gppeds.

(3) A cetificate of appedability is not required when a sate or its representative or the United States
or its representetive gppeds.

Local Rule 22.0. Habeas Corpus, Certificate of Probable Cause

(Local Rule 22.0 is applicable to § 2254 petitions in which the appeal was initiated prior to April 24,
1996. See Sack v. McDanid, 529 U.S 473, 120 SCt. 1595 (2000).)

Certificate of Probable Cause. In this circuit neither the court nor a judge thereof will initially receive or
act on a request for a certificate of probable cause if the digtrict judge who refused the writ is available.
The request to the didtrict judge should be made as promptly as possible.  If the didtrict judge denies the
certificate, and a notice of appeal has been filed, this court will review the digtrict court judge’ s decison.
However, it may dedline to make such review unless a memorandum has been filed by the petitioner, ether
in the digtrict court, or in this court, giving specific reasons and not mere generalizations why such relief
should be granted. Ten days after the didtrict court file has been recaived in this court, the derk will
present the record to the court, with or without a separate request for a certificate of probable cause
addressed to that court. If no sufficient memorandum has been filed by that time, the court may deny the
certificate without further consderation. The effect of such denial isto terminate the appeal.

Local Rule 22.1. Habeas Corpus, Certificate of Appealability

(Local Rule 22.1 is applicable to 28 U.SC. 88 2254 and 2255 petitions in which the appeal was initiated
on or after April 24, 1996. Sack v. McDanid, 529 U.S 473, 120 SCt. 1595 (2000).)

(&) General Procedures. In this crcuit, ordinarily neither the court nor a judge thereof will initially
receive or act on a request for a certificate of appealability if the digtrict judge who refused the writ is
available, unless an application has first been made to the didrict court judge. A petitioner wishing to
appeal fromthe denial of a § 2254 or § 2255 petition must timely file a notice of appeal and should
promptly apply to the didrict court for a certificate of appealability. If the didrict court grantsa
certificate of appealability, it must state which issue or isues satidfy the sandard et forth in 28 U.SC.
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8§ 2253(c)(2). If the didrict court denies a certificate of appealability, it must Sate the reasons why the
certificate should not issue.

(b) Denial in Full by Digtrict Court: If the digtrict court denies a certificate of appealability, the
petitioner should promptly apply within the time set by the derk to the court of appeals for issuance of
a certificate of appealability. The motion should be accompanied by a copy of the didtrict court’'s
order and a memorandum giving spedific and substantial reasons, and not mere generalizations, why
a certificate should be granted. If no sufficient memorandum has been filed by the time set by the
clerk, the certificate may be denied without further consderation. The effect of a denial isto
terminate the appesal.

(¢) Partial Denial by Didrict Court:

@

@

If the digrict court grants a certificate of appealability as to one or more issues, the petitioner’s
appeal shall go forward only asto the issue or issues for which the digtrict court granted the
certificate. See Grant-Chase v. Commissioner, 145 F3d 431 (1st Cir. 1998).

If the petitioner wants appelate review of an issue or issues as to which the didrict court has
denied a certificate of appealability, petitioner must apply promptly, within the time set by the
clerk of the court of appeals, to the court of appeals for an expanded certificate of appealahility.
The request for an expanded certificate of appealability:

(A) musgt be explicit as to the additional issues the petitioner wishes the court to consder and

(B) should be accompanied by a copy of the didtrict court order and a memorandum giving
specific and subgtantial reasons, and not mere generalizations, why an expanded certificate of
appealability should be granted.

If the petitioner fails to apply for an expanded certificate of appealability within the time
designated by the clerk, the appeal will proceed only with respect to the issues on which the
digrict court has granted a certificate; this court will not treat an inexplicit notice of appeal,
without more, as a request for a certificate of appealability with respect to issues on which the
digrict court has denied a certificate.

(d) Grant in Full by Didrict Court: If the digtrict court grants a certificate of appealability on all issues,
the petitioner's appeal shall go forward. See Grant-Chase v. Commissoner, 145 F.3d 431 (1« Cir.
1998).

Local Rule 22.2. Habeas Corpus, Successive Petitions

(@ Motion for Authorization. Any petitioner seeking to file a second or successve petition for relief
pursuant to 28 U.SC. 88 2254 or 2555 mudt firg file a motion with this court for authorization. A
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motion for authorization to file a second or successive § 2254 or § 2255 petition must be sufficiently
complete on filing to allow the court to assess whether the standard set forth in 28 U.SC. 88 2244(b)
or 2255, as applicable, has been satisied. The motion must be accompanied by both:

(1) acompleted application form, available from this court, stating the new daims(s) presented and
addressng how Section 2244(b) or Section 2255's sandard is satisfied; and

(2) copiesof al rdevant portions of earlier court proceadings, which must ordinarily include:
(A)  copiesof all 82254 or 82255 petitions earlier filed,

(B)  therespondent’s answer to the earlier petitions (induding any portion of the Sate
record the respondent submitted to the didtrict court);

(©  any magidrate-judge s report and recommendation in the earlier 82254 or §2255
proceedings,

(D)  thedidrict court’s decison in the earlier proceedings, and

(E)  theportions of the state court record needed to eval uate the claims presented and to
show that movant has exhaugted state court remedies.

(b) Incomplete Mation. Failure to provide the requisite application and attachments may result in the
denial of the motion for authorization with or without prgudice to refiling. At its discretion, the
court may ingead treat the motion as lodged, the filing being deemed complete when the deficency is
remedied.

(©) Service. The movant shall serve a copy of the motion to file a second or successve petition and all
accompanying attachments on the Sate attorney general (8 2254 cases) or United Sates Attorney for
the federal judicial digrict in which movant was convicted (8 2255 cases) and shall comply with Fed.
R App. P. 25.

(d) Responsa. The Htate attorney general (8 2254 cases) or United Sates Attorney (8 2255 cases) is
requested to file a response within 14 days of the filing of the motion.

(e Trandfer. If a second or successve § 2254 or § 2255 petition isfiled in a didrict court without the
requisite authorization by the court of appeals pursuant to 28 U.SC. § 2244(b)(3), the didrict court
will trandfer the petition to the court of appeals pursuant to 28 U.SC. § 1631 or digmiss the petition.
If the petition is trandferred, the petitioner must file a motion meeting the subgtantive requirements of
Loc. R 22.2(a) within 45 days of the date of notice from the clerk of the court of appeals that said
motion isrequired. If the motion is not timely filed, the court will enter an order denying
authorization for the § 2254 or § 2255 petition.
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Rule 23. Cugtody or Reease of a Prisoner in a Habeas Cor pus Proceeding

(@ Trander of Custody Pending Review. Pending review of a decison in a habess corpus proceeding
commenced before a court, judtice, or judge of the United States for the release of a prisoner, the
person having custody of the prisoner must not transfer custody to another unless atrandfer is directed
in accordance with this rule. When, upon gpplication, a custodian shows the need for a trander, the
court, judtice, or judge rendering the decison under review may authorize the trandfer and subdtitute
the successor custodian as a party.

(b) Detention or Release Pending Review of Decison Not to Release. While a decison not to rlease a
prisoner is under review, the court or judge rendering the decision, or the court of gopeds, or the
Supreme Court, or ajudge or judtice of either court, may order that the prisoner be:

(1) detained in the cugtody from which release is sought;
(2) detained in other gppropriate custody; or
(3) releasad on persond recognizance, with or without surety.

(c) Rdease Pending Review of Decison Ordering Release. While a decison ordering the rlease of a
prisoner is under review, the prisoner must — unless the court or judge rendering the decision, or the
court of gppeds, or the Supreme Court, or ajudge or judtice of dther court orders otherwise — be
releasad on persond recognizance, with or without surety.

(d) Modification of the Initial Order on Cugtody. Aninitid order governing the prisoner’s custody or
release, induding any recognizance or surety, continues in effect pending review unless for speciad
reasons shown to the court of gppeds or the Supreme Court, or to ajudge or judtice of ether court, the
order is modified or an independent order regarding custodly, release, or surety isissued.

Rule 24. Proceeding in Forma Pauperis

(@) Leaveto Proceed in Forma Pauperis.

() Motion in the Digrict Court. Except as gated in Rule 24(a)(3), a party to adidrict-court action
who desires to gpped in forma pauperis must file amotion in the digtrict court. The party must
atech an afidavit that:

(A) showsin the detall prescribed by Form 4 of the Appendix of Forms, the party’ s inability to
pay or to give security for fees and cods,

(B) dams an entitlement to redress, and
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(©) datesthe issues that the party intends to present on gpped.

(2) Action on the Mation. If the digtrict court grants the motion, the party may proceed on gpped
without prepaying or giving security for fees and codts, unless a satute provides otherwise. If the
digrict court denies the mation, it must state its reasons in writing.

(3) Prior Approval. A paty who was permitted to proceed in forma pauperis in the ditrict-court
action, or who was determined to be financialy unable to obtain an adequate defense in a crimina
case, may proceed on goped in forma pauperis without further authorization, unless:

(A) thedidrict court — before or after the notice of gpped isfiled — certifies that the goped is
not taken in good faith or finds that the party is not otherwise entitled to proceed in forma
pauperis and gates in writing its reasons for the certification or finding; or

(B) adaute provides otherwise.

(4) Notice of Digrict Court’s Denial. The didrict derk must immediately notify the parties and the
court of gpped's when the didrict court does any of the following:

(A) deniesamotion to proceed on gpped in forma pauperis,
(B) cetifiesthat the gpped is not taken in good faith; or
(©) findsthet the party is not otherwise entitled to proceed in forma pauperis.

(5 Mation in the Court of Appeals A party may file amotion to proceed on goped in forma
pauperis in the court of appeds within 30 days after service of the notice prescribed in Rule
24(8)(4). The motion must include a copy of the affidavit filed in the district court and the digtrict
court's statement of reasons for its action. If no affidavit was filed in the didrict court, the party
must include the affidavit prescribed by Rule 24(a)(2).

(b) Leaveto Procead in Forma Pauperison Appeal or Review of an Adminigrative-Agency
Proceading. When an gpped or review of a proceeding before an adminidrative agency, board,
commission, or officer (including for the purpose of this rule the United States Tax Court) proceeds
directly in a court of gppedls, a party may file in the court of gppeds amotion for leave to proceed on
goped in forma pauperis with an affidavit prescribed by Rule 24(a)(2).

(©) Leaveto Use Original Record. A party dlowed to proceed on goped in forma pauperis may request
that the apped be heard on the origina record without reproducing any part.
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TITLE VII. GENERAL PROVISIONS

Rule 25. Filing and Service

(& Filing.

(1) Filing with the Clerk. A paper required or permitted to be filed in a court of gppeds must be
filed with the clerk.

(2 Filing: Method and Timeliness.

(A) Ingeneral. Fling may be accomplished by mail addressed to the derk, but filing is not

(B)

©

(D)

timey unless the clerk recaives the pgpers within the time fixed for filing.

A brief or appendix. A brief or gopendix istimely filed, however, if on or before the last
day for filing, itis:

(i) malled to the clerk by Firg-Class Mall, or other class of mall thet is at leest as
expeditious, postage prepad; or

(i) digpatched to athird-party commercid carier for ddivery to the clerk within 3 calendar
days.

Inmate filing. A paper filed by an inmate confined in an inditution is timdly if deposited in
the inditution’ s internd mailing system on or before the lagt day for filing. If an indtitution
has a system designed for legd mall, the inmate must use that system to recave the benefit of
thisrule. Timely filing may be shown by a dedaration in compliance with 28 U.S.C. § 1746
or by anotarized satement, either of which must set forth the date of deposit and State that
firg-class postage has been prepaid.

Electronic filing. A court of gopeds may by locd rule permit or require papersto be filed,
sgned, or verified by eectronic means that are congstent with technicd sandards, if any,
that the Judicid Conference of the United States establishes. A locd rule may require filing
by dectronic means only if reasonable exceptions ae dlowed. A paper filed by dectronic
means in compliance with alocd rule conditutes a written paper for the purpose of goplying
theserules.

(3) Filing a Mation with a Judge. If amotion requests reief that may be granted by a sngle judge,
the judge may permit the motion to be filed with the judge; the judge must note the filing date on
the motion and give it to the clerk.
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(4) Clerk’s Refusal of Documents. The derk must not refuse to accept for filing any paper presented
for that purpose soldy because it is not presented in proper form as required by these rules or by
any locd rule or prectice.

(5) Privacy Protection. An goped in acase whose privacy protection was governed by Federd Rule
of Bankruptcy Procedure 9037, Federd Rule of Civil Procedure 5.2, or Federd Rule of Crimind
Procedure 49.1 is governed by the same rule on gpped. In dl other proceedings, privecy
protection is governed by Federd Rule of Civil Procedure 5.2, except that Federd Rule of
Crimind Procedure 49.1 governs when an extraordinary writ is sought in a crimind case

(b) Service of All Papers Required. Unless arule requires sarvice by the derk, a paty mug, a or
before the time of filing a paper, serve a copy on the other parties to the gpped or review. Serviceon a
party represented by counsd must be made on the party’s counsdl.

() Manner of Service.

(1) Service may be any of the following:

(A) persond, induding ddivery to aresponsible person a the office of counsd;
(B) by mail;

(©) by third-party commercid carrier for delivery within 3 cdendar days, or
(D) by dectronic means, if the party being served consents in writing.

(2) If authorized by locd rule, a party may use the court's transmission eguipment to meke eectronic
service under Rule 25(c)(1)(D).

(3) When reasonable congdering such factors as the immediacy of the rdief sought, distance, and
cog, sarvice on a paty must be by a manner at leest as expeditious as the manner used to file the
paper with the court.

(4) Service by mail or by commerad carier is complete on mailing or ddlivery to the carrier. Service
by dectronic means is complete on transmission, unless the party making service is notified thet
the paper was not received by the party served.

(d) Proof of Service

(1) A paper presented for filing must contain ether of the following:

(A) an acknowledgment of service by the person served; or

(B) proof of service condgting of a statement by the person who made sarvice certifying:
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(i) thedate and manner of sarvice,
(i) the names of the persons sarved; and

(iii) their mail or dectronic addresses, facsmile numbers, or the addresses of the places of
delivery, as gppropriate for the manner of sarvice,

(2) When abrief or gopendix isfiled by mailing or dispatch in accordance with Rule 25(8)(2)(B), the
proof of service must dso sate the date and manner by which the document was mailed or
dispaiched to the derk.

(3) Proof of service may gppear on or be affixed to the papers filed.

(& Number of Copies. When these rules require the filing or furnishing of a number of copies, a court
may require a different number by locd rule or by order in a particular case.

Local Rule 25.0. Facamile Filing
The Clerk of Court is authorized to accept for filing papers tranamitted by facamile equipment in

Stuations determined by the Clerk to be of an emergency nature or other compe ling circumstances,
subject to such procedures for follow-up filing of hard copies, or otherwise, as the Clerk may fromtime to

time specify.
Rule 26. Computing and Extending Time

(@ Computing Time. The following rules apply in computing any period of time specified in these rules
or in any locd rule, court order, or applicable Satute:

(1) Exclude the day of the act, event, or default that begins the period.

(2) Excdlude intermediate Saturdays, Sundays, and legd holidays when the period is less than 11 days,
unless gated in caendar days.

(3) Indude the last day of the period unless it is a Saturday, Sunday, legd holiday, or — if the act to
be done isfiling a paper in court — a day on which the weather or other conditions make the
cerk’s office inaccessble.

(4) Asusedinthisrule, “legd holiday” means New Year’s Day, Martin Luther King, J.’s Birthday,

Washington's Birthday, Memorid Day, Independence Day, Labor Day, Columbus Day, Veterans
Day, Thanksgiving Day, Chrissmas Day, and any other day declared a holiday by the President,
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Congress, or the state in which is located ether the district court that rendered the chalenged
judgment or order, or the drcuit derk’s principd office

(b) Extending Time. For good cause, the court may extend the time prescribed by these rules or by its
order to perform any act, or may permit an act to be done after that time expires. But the court may not
extend the time to file:

(1) anatice of goped (except as authorized in Rule 4) or a petition for permission to apped; or

(2) anatice of gpped from or a petition to enjoin, set asde, suspend, modify, enforce, or otherwise
review an order of an adminidrative agency, board, commisson, or officer of the United States,
unless specificdly authorized by law.

(©) Additional Time after Service. When aparty is required or permitted to act within a prescribed
period after apaper is served on that party, 3 cdendar days are added to the prescribed period unless
the paper is ddivered on the date of service stated in the proof of service. For purposes of thisRule
26(c), a paper that is served dectronicdly is not treated as ddlivered on the date of service sated in the
proof of service

Rule 26.1. Corporate Disclosure Satement

(@ Who Mug File. Any nongovernmenta corporate party to a proceeding in a court of gppeds mug file
a datement that identifies any parent corporation and any publicly held corporation that owns 10% or
more of its sock or sates that there is no such corporation.

(b) Timefor Filing;, Supplemental Filing. A party must file the Rule 26.1(a) statement with the
principd brief or upon filing a maotion, response, petition, or answer in the court of gpped's, whichever
occursfirg, unlessalocd rule requires earlier filing. Even if the statement has dready been filed, the
paty’ s principd brief must incdude the statement before the table of contents. A party must
supplement its statement whenever the information that must be disclosed under Rule 26.1(a)

changes.

(©) Number of Copies. If the Rule 26.1(q) statement is filed before the principd brief, or if a
supplementd statement is filed, the party mudt file an origind and 3 copies unless the court requires a
different number by locd rule or by order in a particular case.
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Rule 27. Motions

(@ In General.

(1) Application for Reief. An gpplication for an order or other rdief is made by motion unless these
rules prescribe another form. A motion must be in writing unless the court permits otherwise.

(2) Contents of a Mation.

(A) Groundsand rdief sought. A motion must state with particularity the grounds for the

moation, the relief sought, and the legdl argument necessary to support it.

(B) Accompanying documents.

(1) Any affidavit or other paper necessary to support a motion must be served and filed
with the motion.

(i) An afidavit mugt contain only factua information, not lega argument.

(i) A motion seeking subgtantive relief must include a copy of the trid court’s opinion or
agency’ s decison as a sparae exhibit.

(©) Documentsbarred or not required.

(1) A separate brief supporting or responding to a motion must not be filed.
(i) A notice of motion is not required.

(i) A proposed order is not required.

(3) Respons.

(A) Timetofile. Any paty may file aresponse to amotion; Rule 27(8)(2) governs its contents.

(B)

The response must be filed within 8 days after service of the motion unless the court shortens
or extends thetime. A motion authorized by Rules 8, 9, 18, or 41 may be granted before the
8-day period runs only if the court gives reasonable notice to the parties that it intends to act
SooNe.

Request for affirmativereief. A response may include a motion for afirmetive rdief. The

time to respond to the new motion, and to reply to that response, are governed by Rule
27(a)(3)(A) and (8)(4). Thetitle of the response must dert the court to the request for reief.
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(4) Reply to Response. Any reply to aresponse must be filed within 5 days after service of the
response. A reply must not present matters that do not relate to the response.

(b) Digpogtion of a Mation for a Procedural Order. The court may act on amotion for a procedurd
order — including a motion under Rule 26(b) — a any time without awaiting a response, and may, by
rule or by order in aparticular case, authorize its clerk to act on pecified types of procedurd maotions.
A party adversdly affected by the court’s, or the derk’s, action may file amotion to reconsider, vacate,
or modify that action. Timely opposition filed after the motion is granted in whole or in part does not
condiitute a request to recondder, vacate, or modify the digpogtion; a motion requesting thet relief
must be filed.

(¢) Power of a Sngle Judgeto Entertain a Maotion. A circuit judge may act done on any motion, but
may not dismiss or otherwise determine an gpped or other proceeding. A court of gopeds may
provide by rule or by order in a particular case that only the court may act on any mation or class of
motions. The court may review the action of asingle judge.

(d) Form of Papers, Page Limits, and Number of Copies.
(1) Format.

(A) Reproduction. A motion, response, or reply may be reproduced by any process that yidds a
clear black image on light paper. The paper must be opagque and unglazed. Only one Sde of
the paper may be used.

(B) Cover. A cover isnot required, but there must be a caption that includes the case number,
the name of the court, the title of the case, and a brief descriptive title indicating the purpose
of the motion and identifying the party or parties for whom it isfiled. If acover isused, it
must be white.

(© Binding. The document must be bound in any manner that is secure, does not obscure the
text, and permits the document to lie reasonably flat when open.

(D) Paper dze line spacing, and margins. The document must be on 8%2 by 11 inch paper.
The text must be double-gpaced, but quotations more than two lines long may be indented
and sngle-spaced. Headings and footnotes may be single-spaced. Margins must be & least
oneinch on dl four Sdes. Page numbers may be placed in the margins, but no text may

aopear there,

(E) Typeface and type styles. The document must comply with the typeface requirements of
Rule 32(8)(5) and the type-style requirements of Rule 32(a)(6).
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(2) PageLimits. A motion or a response to amotion must not exceed 20 pages, exclusive of the
corporate disclosure statement and accompanying documents authorized by Rule 27(2)(2)(B),
unless the court permits or directs atherwise. A reply to aresponse must not exceed 10 pages.

(3) Number of Copies. Anorigind and 3 copies must be filed unless the court requires a different
number by locd rule or by order in a particular case.

(e) Ora Argument. A motion will be decided without ora argument unless the court orders otherwise.

Local Rule 27.0. Mations

(@ Assent. Mations will not necessarily be allowed even though assented to.

(b) Emergency Relief. Motions for Say, or other emergency rdief, may be denied for failure to present

promptly. Counse who envisages a possible need for an emergency filing, or emergency action by the
court, or both, during a period when the Clerk's Office is ordinarily closed should consult with the
Clerk's Office at the earliest opportunity. Failure to consult with the Clerk's Office well in advance of
the occason may preclude such special arrangements.

() Summary Digpogtion. At any time, on such notice as the court may order, on motion of appellee or

Sua sponte, the court may dismiss the appeal or other request for relief or affirm and enforce the
judgment or order below if the court lacks jurisdiction, or if it shall dlearly appear that no substantial
question is presented. In case of obvious error the court may, Smilarly, reverse. Motions for such
relief should be promptly filed when the occasion appears, and must be accompanied by four copies of
a memorandum or brief.

(d) Motions Decided by the Clerk. The dlerk is authorized to dispose of certain routine, procedural

motions in accordance with the Court’s sanding ingtructions.  Any party adversdy affected by the
action of the derk on a motion may promptly move for reconsderation.  Unless the derk grants
recongderation, the motion for recongderation will be submitted to a Sngle judge or pand. See
Internal Operating Procedure V(C).

Rule 28. Brigfs

(@ Appdlant’sBrigf. The gopelant’s brief must contain, under gppropriate headings and in the order

indicated:
(1) acorporate disclosure satement if required by Rule 26.1;

(2) atable of contents, with page references;
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(3) atable of authorities — cases (dphebeticdly arranged), Satutes, and other authorities — with
references to the pages of the brief where they are cited,

(4) ajurisdictiond statement, induding:

(A) thebasisfor the digrict court’s or agency’ s subject-matter jurisdiction, with dtaions to
goplicable statutory provisons and stating rlevant facts establishing jurisdiction;

(B) the bassfor the court of appeds jurisdiction, with citations to gpplicable Satutory
provisons and sating relevant facts establishing jurisdiction;

(©) thefiling dates establishing the timeliness of the gpped or petition for review; and

(D) an assation tha the gpped isfrom afina order or judgment that disposes of dl parties
cams or information establishing the court of gopeds jurisdiction on some other besis,

(5 adaement of the issues presented for review;

(6) agatement of the case briefly indicating the nature of the case, the course of proceedings, and the
dispogition b ow;

(7) agaement of facts rdevant to the issues submitted for review with gppropriate references to the
record (see Rule 28(€));

(8) asummary of the argument, which must contain a succinct, clear, and accurate satement of the
arguments made in the body of the brief, and which must not merely repeet the argument
headings,

(9) the argument, which must contain:

(A) appdlant’s contentions and the reasons for them, with citations to the authorities and parts of
the record on which the appdlant rdies, and

(B) for each issue, aconcise statement of the gpplicable standard of review (which may gopear in
the discussion of the issue or under a separate heading placed before the discusson of the
ISUes);

(10) ashort conclusion gating the precise rdief sought; and

(11) the certificate of compliance, if required by Rule 32(a)(7).
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(b) AppdlegsBrief. The gopeleg s brief must conform to the requirements of Rule 28(8)(1)-(9) ad

©

(11), except that none of the following need appear unless the gppdlee is dissatisfied with the
gopdlant’s satement:

(1) thejurisdictiond statement;

(2) the satement of the issues,

(3) the statement of the case;

(4) the statement of the facts, and

(5) the gatement of the sandard of review.

Reply Brief. The gopdlant may file abrief in reply to the gppdleg sbrief. Unless the court permits,
no further briefs may befiled. A reply brief must contain atable of contents, with page references, and

atable of authorities — cases (dphebeticdly arranged), Satutes, and other authorities — with
references to the pages of the reply brief where they are cited.

(d) Referencesto Parties. In briefsand a ord argument, counsd should minimize use of the terms

©

(f)

“appdlant” and “appdlee” To make briefs dear, counsd should use the parties actud names or the
designations used in the lower court or agency proceeding, or such descriptive terms as “the
employeg” “theinjured person,” “the taxpayer,” “the ship,” “the stevedore.”

Referencesto the Record. References to the parts of the record contained in the gppendix filed with
the gppdlant’s brief must be to the pages of the gopendix. If the gppendix is prepared dter the briefs
arefiled, a paty referring to the record must follow one of the methods detailed in Rule 30(c). If the
origind record is used under Rule 30(f) and is not consecutively paginated, or if the brief refersto an
unreproduced part of the record, any reference must be to the page of the origind document. For
example

* Answer p. 7,
» Motion for Judgment p. 2;
 Transcript p. 231

Only dear dbreviaions may beused. A party referring to evidence whose admissibility isin
controversy must cite the pages of the gppendix or of the transcript & which the evidence was
identified, offered, and received or rejected.

Reproduction of Satutes, Rules, Regulations, etc. If the court's determination of the issues

presented requires the sudy of gatutes, rules, regulations, etc., the rdevant parts must be set out in the
brief or in an addendum at the end, or may be supplied to the court in pamphlet form.
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(9) [Reserved]
(h) [Reserved]

(i) Briefsin a Case Involving Multiple Appdlants or Appdlees. In a case involving more than one
aopdlant or gppdlees, induding consolidated cases, any number of gppelants or gppellees may join in
abrief, and any party may adopt by reference apart of another’s brief. Parties may dso join in reply
briefs.

() Citation of Supplemental Authorities If pertinent and sgnificant authorities cometo apaty’s
atention after the party’ s brief has been filed — or after ora argument but before decision — a party
may promptly advise the circuit clerk by letter, with a copy to al other parties, setting forth the
citations. The letter must sate the reasons for the supplementd citations, referring ether to the page of
the brief or to apoint argued ordly. The body of the letter must not exceed 350 words. Any response
must be made promptly and must be smilarly limited.

Local Rule 28.0. Addendum to Briefs Required

(@ Contents. In addition to the requirements of Fed. R App. P. 28, for the court’s convenience, the brief
of the appdlant must indude an addendum containing the following items:

(1) Required. The judgments, decisons, rulings, or orders appealed from, including any supporting
explanation (eg., a written or transcript opinion), and in addition, where the digtrict court or
agency whose decison is under review was itsdf reviening or acting upon the decison of a lower-
levd decison-maker, that lower-level decison aswdl (eg., a recommended decison by a
magidrate judge or aninitial decison by an adminigrative law judge).

Note: If the decison appealed from s a text-only entry upon a docket report, a copy of the
relevant entry or page of the docket report should be provided.

(2) Optional, but encouraged. The addendum may also include other items or short excerpts from
the record that are ether the subject of an issue on appeal (eg., disputed jury indructions or
disputed contractual provisons) or necessary for understanding the specific issues on appeal, up
to 25 pagesintotal. Satutes, rules, regulations, etc. incdluded as part of the addendum pursuant to
Fed. R App. P. 28(f) do not count towards this page limit.

(b) Form. The addendum shall be bound at the rear of the appdlant’s brief. The addendum must begin
with a table of contents identifying the page at which each part begins.

(1) The appelleg s brief may include such an addendum to incorporate materials omitted from the
appdlant’s addendum, subject to the same limitations on length and content.
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(2) Material included in the addendum need not be reproduced in the appendix also.

(©) Sealed Items. Notwithgtanding the above, sealed or non-public items - - including a presentence
investigation report or statement of reasons in a judgment of criminal conviction - - should not be
incduded in a public addendum. Rather, where sealed items are to be induded, they should be filed in
a separate, sealed addendum.

Local Rule 28.1. Referencesin Briefsto Sealed Material

Briefs filed with the court of appeals are a matter of public record. In order to have a brief sealed,
counsdl mugt file a spedific and timely motion in compliance with Local Rule 11.0(c)(2) and (3) asking the
court to seal a brief or supplemental brief. Counsd mugt also comply with Local Rule 11.0(d), when
applicable.

Rule 28.1. Cross-Appeals

(@ Applicability. Thisrule gppliesto acasein which a cross-gpped isfiled. Rules 28(a)-(c), 31(a)(1),
32(a)(2), and 32(a)(7)(A)-(B) do not gpply to such a case, except as otherwise provided in thisrule,

(b) Desgnation of Appelant. The party who files a notice of goped fird is the gopdlant for the
purposes of this rule and Rules 30 and 34. If notices are filed on the same day, the plaintiff in the
proceeding below is the gppdlant. These designations may be modified by the parties agreement or
by court order.

(©) Briefs. Inacaseinvolving a cross-goped:

(1) Appdlant'sPrincipal Brief. The gppelant must file aprincipd brief in the goped. That brief
must comply with Rule 28(a).

(2) AppdlegsPrincipal and Response Brief. The appellee mud file aprincpd brief in the cross-
goped and mugt, in the same brief, respond to the principd brief in the goped. That gopdlegs
brief must comply with Rule 28(a), except that the brief need not include a statement of the case or
a gatement of the facts unless the gppdlee is disstisfied with the gppdlant's statement.

(3) Appdlant's Response and Reply Brief. The gopdlant must file a brief that responds to the
principd brief in the cross-apped and may, in the same brief, reply to the response in the gpped.
That brief must comply with Rule 28(8)(2)-(9) and (11), except that none of the following need
gppear unless the gopdlant is dissatisfied with the gopelleds satement in the cross-goped:

(A)  thejuridictiond Statement;

(B) thedaement of the issues,
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(G  the datement of the case;
(D)  the statement of the facts, and
(E)  the satement of the gandard of review.

(4) AppdlegsReply Brief. The gopellee may file a brief in reply to the response in the cross-gpped.
That brief must comply with Rule 28(8)(2)-(3) and (11) and must be limited to the issues
presented by the cross-goped.

(5 No Further Brigfs. Unless the court permits, no further briefs may befiled in acase involving a
Cross-gpped.
(d) Cover. Except for filings by unrepresented parties, the cover of the gppdlant's principd brief must be
blue; the gppdlegs principa and response brief, red; the appdlant's response and reply brief, ydlow;

the gppdlecs reply brief, gray; an intervenor's or amicus curiags brief, green; and any supplementa
brief, tan. The front cover of abrief must contain the information required by Rule 32(2)(2).

(e Length.

(1) Page Limitation. Unlessit complies with Rule 28.1(€)(2) and (3), the gppdlant's principd brief
must not exceed 30 pages, the appdlegs principd and response brief, 35 pages; the appdlant's
response and reply brief, 30 pages; and the appdlegs reply brief, 15 pages.

(2) Type-Volume Limitation.

(A)  Theappdlant's principd brief or the gopelant's reponse and reply brief is acoeptable if:
() it contains no more than 14,000 words, or
() it uses a monogpaced face and contains no more than 1,300 lines of text.

(B) Theappdlecs principd and response brief is accepteble if:
() it contains no more than 16,500 words, or

() it uses a monogpaced face and contains no more than 1,500 lines of text.

(©  Theappdlegsreply brief is acceptableif it contains no more than hdf of the type volume
specified in Rule 28.1(6)(2)(A).



(3) Certificate of Compliance. A brief submitted under Rule 28.1(e)(2) must comply with Rule
32(a)(1)(©).

(f) Timeto Serveand FileaBrief. Briefs mus be served and filed as follows.
(1) the appdlant's principd brief, within 40 days after the record isfiled,

(2) the gppdlegs principd and response brief, within 30 days after the gppellant's principd brief is
served;

(3) the gopdlant's response and reply brief, within 30 days after the appelegs principd and response
brief is served; and

(4) the appdlegsreply brief, within 14 days after the gppd lant's response and reply brief is served, but
a least 3 days before argument unless the court, for good cause, alows a later filing.

Rule 29. Brief of an Amicus Curiae

(@ When Permitted. The United States or its officer or agency, or a Sate, Territory, Commonwedth, or
the Didtrict of Columbia may file an amicus-curiae brief without the consent of the parties or leave of
court. Any other amicus curiae may file a brief only by leave of court or if the brief gates thet all
parties have consented to itsfiling.

(b) Moation for Leaveto File. The mation must be accompanied by the proposed brief and date:
(1) the movant’sinterest; and

(2) the reason why an amicus brief is desrable and why the matters asserted are revant to the
dispostion of the case.

(©) Contentsand Form. An amicus brief must comply with Rule 32. In addition to the requirements of
Rule 32, the cover mug identify the party or parties supported and indicate whether the brief supports
affirmance or reversd. If an amicus curiae is a corporation, the brief mugt include a disclosure
gatement like that required of parties by Rule 26.1. An amicus brief need not comply with Rule 28,
but must indude the following:

(1) atable of contents, with page references;

(2) atable of authorities— cases (dphabeticdly arranged), Satutes and other authorities — with
references to the pages of the brief where they are cited,
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(3) aconcise satement of the identity of the amicus curiag, its interest in the case, and the source of its
authority to file;

(4) an argument, which may be preceded by a summary and which need not include a gatement of the
gpplicable standard of review; and

(5) acetificate of compliance, if required by Rule 32(a)(7).

(d) Length. Except by the court’s permission, an amicus brief may be no more than one-hdf the
maximum length authorized by these rules for aparty’ s principd brief. If the court grants a party
permisson to file alonger brief, that extenson does not affect the length of an amicus brief.

(e Timefor Filing. Anamicus curiae must file its brief, accompanied by amation for filing when
necessary, no later than 7 days after the principd brief of the party being supported isfiled. An amicus
curiae that does not support ether party mugt fileits brief no later than 7 days after the gppdlant’s or
petitioner’s principa brief isfiled. A court may grant leave for later filing, pecifying the time within
which an opposing party may answer.

() Reply Brief. Except by the court’s permisson, an amicus curiae may not file areply brief.

(9) Oral Argument. An amicus curiae may participate in ord argument only with the court’s
permisson.

Rule 30. Appendix to the Brigfs

(@ Appdlant’s Responghility.

(1) Contentsof the Appendix. The gopdlant must prepare and file an gppendix to the briefs
containing:

(A) the rdevant docket entriesin the proceeding below;
(B) therdevant portions of the pleadings, charge, findings, or opinion;
(©) thejudgment, order, or decison in question; and
(D) other parts of the record to which the parties wish to direct the court’s atention.
(2) Exduded Material. Memoranda of law in the district court should not be included in the

gppendix unless they have independent rdlevance. Parts of the record may be relied on by the
court or the parties even though not indluded in the gppendix.
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(3) Timeto File Number of Copies. Unlessfiling is deferred under Rule 30(c), the gppdlant must
file 10 copies of the gppendix with the brief and mugt serve one copy on counsd for each party
sepaady represented. An unrepresented party proceeding in forma pauperis must file 4 legible
copies with the derk, and one copy must be served on counsd for each separately represented
party. The court may by locd rule or by order in aparticular case require the filing or service of a
different number.

(b) All Parties Responsibilities.

(1) Determining the Contents of the Appendix. The parties are encouraged to agree on the
contents of the gppendix. In the aasence of an agreement, the gppdlant must, within 10 days &fter
the record is filed, serve on the appellee a designation of the parts of the record the gppe lant
intends to include in the gppendix and a Satement of the issues the gppdlant intends to present for
review. The gppdlee may, within 10 days &after recaiving the designation, serve on the gopdlant a
designation of additiond parts to which it wishesto direct the court’s atention. The gppellant
must include the designated partsin the gppendix. The parties must not engage in unnecessary
designaion of parts of the record, because the entire record is avalable to the court. This

paragraph goplies d o to a cross-gppdlant and a cross-gppdlee.

(2) Codsof Appendix. Unless the parties agree otherwise, the appdllant must pay the cost of the
gopendix. If the gppdlant congders parts of the record designated by the gppdlee to be
unnecessary, the appdlant may advise the appdlee, who must then advance the cost of including
those parts. The cogt of the gppendix is ataxable cos. But if any party causes unnecessary parts
of the record to be included in the appendix, the court may impose the cost of those parts on that
paty. Each drcuit mug, by locd rule, provide for sanctions agang atorneys who unreasonably
and vexatioudy increase litigation costs by including unnecessary materia in the gppendix.

(o) Deferred Appendix.

(1) Deferral Until After Briefs Are Filed. The court may provide by rule for classes of cases or by
order in a particular case tha preparation of the gopendix may be deferred until after the briefs
have been filed and that the appendix may be filed 21 days after the appdleg s brief is served.
Even though the filing of the gppendix may be deferred, Rule 30(b) gpplies; except that a party
must designate the parts of the record it wants included in the gppendix when it servesiits brief,
and need not include a statement of the issues presented.

(2) Referencesto the Record.
(A) If the deferred gppendix is used, the parties may cite in their briefs the pertinent pages of the
record. When the gppendix is prepared, the record pages cited in the briefs must be indicated

by inserting record page numbers, in brackets, a places in the gppendix where those pages of
the record gopesr.
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(B) A party who wants to refer directly to pages of the gppendix may serve and file copies of the
brief within the time required by Rule 31(a), containing appropriate references to pertinent
pages of the record. In that event, within 14 days after the gppendix is filed, the party must
serve and file copies of the brief, containing references to the pages of the gopendix in place
of or in addition to the references to the pertinent pages of the record. Except for the
correction of typographicd errors, no other changes may be made to the brief.

(d) Format of the Appendix. The gppendix must begin with atable of contents identifying the page at
which each part begins. The rdevant docket entries must follow the table of contents. Other parts of
the record must follow chronologicaly. When pages from the transcript of proceedings are placed in
the gppendix, the transcript page numbers must be shown in brackets immediately before the included
pages. Omissionsin the text of papers or of the transcript must be indicated by agterisks. Immaterid
forma matters (cgptions, subscriptions, acknowledgments, etc.) should be omitted.

(e Reproduction of Exhibits. Exhibits desgnated for incluson in the gppendix may be reproduced in a
separate volume, or volumes, suitably indexed. Four copies must be filed with the gppendix, and one
copy must be served on counsd for each separatdy represented party. If atranscript of a proceeding
before an adminigrative agency, board, commission, or officer was used in a digtrict court action and
has been desgnated for inclusion in the gppendix, the transcript must be placed in the gppendix as an
exhibit.

(f) Appeal on the Original Record Without an Appendix. The court may, ether by rule for al cases
or classes of cases or by order in aparticular case, dispense with the gppendix and permit an goped to
proceed on the origina record with any copies of the record, or rdevant parts, that the court may order
the partiestofile.

Local Rule 30.0. Appendix to the Briefs

(@ Number of Copies. Pursuant to Fed. R App. P. 30(a)(3), only five (5) copies of the appendix need be
filed with the derk and on motion, for cause shown, parties may be allowed to file even fewer copies.

(b) Filing of Designation. One copy of any designation, statement of issues, or counter-designation
served pursuant to Fed. R App. P. 30(b), or any natice of agreement thereunder, shall be
smultaneoudy filed with the dlerk.

(©) In Forma Pauperis. All appeals proceeding in forma pauperis shall be consdered on the record on
appeal as certified by the clerk of the didtrict court without the necessity of filing an appendix unless
otherwise ordered by this court in a goecific case.

(d) Trandations. The court will not receive documents not in the English language unless trandations

are furnished. Whenever an opinion of the Supreme Court of Puerto Rico is cited in a brief or oral
argument which does not appear in the bound volumes in English, an official, certified or stipulated
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trandation thereof with three conformed copies shall befiled. Partial trandations will be accepted if
dipulated by the parties or if submitted by one party not less than 30 days before the oral argument.

Where partial trandations are submitted by one party, opposng parties may, prior to oral argument,

submit trandations of such additional parts as they may deem necessary for a proper understanding

of the holding.

(e) Sanctions. This court may impaose sanctions againg attorneys who unreasonably and vexatioudy
increase litigation costs by including unnecessary material in the appendix as provided for in Local
Rule 38.0.

(f) Indusion of Sealed Material in Appendices. Appendices filed with the court of appeals are a matter
of public record. If counsel conclude that it is necessary to include sealed material in appendix form,
then, in order to maintain the confidentiality of materials filed in the didrict court or agency under
seal, counsdl must designate the sealed material for incluson in a supplemental appendix to be filed
separately from the regular appendix and mugt file a specific and timely motion in conmpliance with
Local Rules 11.0(c)(2), 11.0(c)(3), and 11.0(d) asking the court to seal the supplemental appendix.

Rule 31. Serving and Filing Briefs
(@ Timeto Serveand Filea Bridf.

(1) The gopdlant mugt serve and file a brief within 40 days after the record isfiled. The gopellee
mugt serve and file a brief within 30 days after the gppdlant’s brief is served. The gopelant may
serve and file areply brief within 14 days after service of the gppdleg s brief but areply brief must
be filed a least 3 days before argument, unless the court, for good cause, dlows a later filing.

(2) A court of gppeds that routinely congders cases on the merits promptly after the briefs are filed
may shorten the time to serve and file briefs, ether by locd rule or by order in a particular case.

(b) Number of Copies. Twenty-five copies of each brief must be filed with the derk and 2 copies must
be served on each unrepresented party and on counsd for each separately represented party. An
unrepresented party proceeding in forma pauperis must file 4 legible copies with the derk, and one
copy must be served on each unrepresented party and on counsd for each separatdy represented party.
The court may by locd rule or by order in aparticular case require the filing or service of a different
number.

(¢) Consquence of Failureto File. If an gopdlant falsto file a brief within the time provided by this

rule, or within an extended time, an gppdlee may move to dismissthe goped. An gppdlee who fals
to file a brief will not be heard a ora argument unless the court grants permisson.
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Local Rule 31.0. Filing Briefs
(@ Timeto File a Bridf.

(1) Briefing schedules will be set in accordance with Fed. R. App. P. 31(a) except that a reply brief
must be filed within 14 days after service of the brief of the appdlee. A reply brief may be
rgjected by the court if it contains matter repetitive of the main brief, or which, in the opinion of
the court, should have been in the main brief.

(2 Unavailability of the transcript shall condtitute cause for granting extensons, subject, however,
to the provisons of Local Rule 10.0, ante.

(b) Number of copies. Only 10 copies of briefs need be filed with the derk and on motion for cause
shown, parties may be allowed to file even fever copies. The disk required by Local Rule 32.0
condtitutes one copy for the purpose of thisrule.

Rule 32. Form of Briefs, Appendices, and Other Papers

(@ Form of a Bridf.

(1) Reproduction.

(A) A brief may be reproduced by any process that yields a clear black image on light paper. The
paper must be opague and unglazed. Only one Sde of the paper may be used.

(B) Text must be reproduced with a clarity that equas or exceeds the output of alaser printer.

(©) Photographs, illugrations, and tables may be reproduced by any method that results in a good
copy of the origind; aglossy finish is acoeptable if the origing is glossy.

(2) Cover. Except for filings by unrepresented parties, the cover of the appdlant’s brief must be blue;
the appdleg's, red; an intervenor’s or amicus curiag' s, green; any reply brief, gray; and any
supplementd brief, tan. The front cover of abrief must contain:

(A) the number of the case centered a the top;
(B) the name of the court;

(©) thetitle of the case (see Rule 12(8));

(D) the nature of the proceeding (e.g., Apped, Petition for Review) and the name of the court,
agency, or board below;
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(E) thetitle of the brief, identifying the party or parties for whom the brief isfiled; and

(F) the name, office address, and telephone number of counsd representing the party for whom
the brief isfiled.

(3) Binding. The brief must be bound in any manner thet is secure, does not obscure the text, and
permits the brief to lie reasonably flat when open.

(4) Pape Size Line Spadng, and Margins. The brief must be on 8 ¥2 by 11 inch paper. Thetext
must be double-gpaced, but quotations more than two lines long may be indented and single-
gpaced. Headings and footnotes may be single-gpaced. Margins must be a least oneinch on dl
four 9des. Page numbers may be placed in the margins, but no text may appear there.

(5) Typeface. Either aproportiondly spaced or a monospaced face may be used.

(A) A proportiondly spaced face must indude serifs, but sans-seif type may be used in headings
and cgptions. A proportiondly spaced face must be 14-point or larger.

(B) A monospaced face may not contain more than 10%2 characters per inch.

(6) TypeSyles. A brief mugt be st in aplain, roman style, dthough italics or boldface may be used
for emphass. Case names must be itdicized or underlined.

(7) Length.

(A) Pagelimitation. A principd brief may not exceed 30 pages, or areply brief 15 pages, unless
it complies with Rule 32(g)(7)(B) and (C).

(B) Type-volume limitation.
(1)) A principd brief is accepteble if:

* it contains no more than 14,000 words, or
* it uses amonogpaced face and contains no more than 1,300 lines of text.

(i) A reply brief is acceptable if it contains no more than haf of the type volume specified
in Rule 32(&)(7)(B)(1).

(i) Headings, footnotes, and quotations count toward the word and line limitations. The
corporate disclosure statement, table of contents, table of ditations, satement with
respect to ora argument, any addendum containing statutes, rules or regulations, and
any certificates of counsd do not count toward the limitation.
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(©) Certificate of compliance.

(i) A brief submitted under Rules 28.1(€)(2) or 32(8)(7)(B) must include a certificate by the
atorney, or an unrepresented party, that the brief complies with the type-volume
limitation. The person preparing the certificate may rely on the word or line count of the
word-processing system used to prepare the brief. The certificate must Sate either:

e the number of words in the brief; or
* the number of lines of monospaced type in the brief.

(i) Form 6inthe Appendix of Formsis a suggested form of a certificate of compliance.
Use of Form 6 must be regarded as sufficient to meet the requirements of Rules
28.1(€)(3) and 32(a)(7)(C)(1).

(b) Form of an Appendix. An gppendix must comply with Rule 32(8)(2), (2), (3), and (4), with the
following exceptions:

(1) The cover of a separately bound appendix must be white.

(2) An gppendix may include alegible photocopy of any document found in the record or of a printed
judicia or agency decison.

(3) When necessary to fadlitate incluson of odd-szed documents such as technica drawings, an
gppendix may be a sze other than 8 %2 by 11 inches, and need naot lie reasonably flat when
opened.

(¢) Form of Other Papers.
(1) Motion. Theform of amotion is governed by Rule 27(d).

(2) Other Papers. Any other paper, including a petition for pand rehearing and a petition for hearing
or rehearing en banc, and any response to such a petition, must be reproduced in the manner
prescribed by Rule 32(a), with the following exceptions.

(A) A coverisnot necessary if the caption and Sgnature page of the paper together contain the
information required by Rule 32(a)(2). If a cover isused, it must be white.

(B) Rule 32(a)(7) does nat goply.

(d) Sgnature. Every brief, motion, or other paper filed with the court must be sgned by the party filing
the paper or, if the party is represented, by one of the party's atorneys.
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(e Local Variation. Every court of gopeas must accept documents that comply with the form
requirements of thisrule. By locd rule or order in aparticular case a court of gopeds may accept
documents that do not meet dl of the form requirements of thisrule.

Local Rule 32.0. Briefs, Petitions for Rehearing, and Other Papers. Computer Generated Disk
Requirement

(@) Y rea party isrepresented by counsd, one copy of its brief, petition for rehearing, and, in addition,
all other papers exceeding 10 pages in length must be submitted on a computer readable disk. The
disk shall be filed at the time the party’ s paper filing is made. The brief on disk must be accompanied
by nine paper copies of the brief. The disk shall contain the entire brief in a Sngle dectronic file.

The labd of the disk shall include the case name and docket number and identify the brief being filed
(i.e. appdlant's brief, appellegs brief, appelant's reply brief, etc.) and the file format utilized.

(b) The bridf, petition for rehearing, and, in addition, all other papers exceeding 10 pages in length must
be in Portable Document Format (PDF). The dectronic verson must contain any supplemental
material that is bound with the paper verson, such as an addendum  Although the main document
must be generated by saving in PDF from the original word processing file, supplemental material
may be scanned if an original word processing file of that material is unavailable.

(©) One copy of the disk may be served on each party separately represented by counsd. If a party
chooses to serve a copy of the disk, the certificate of service mugt indicate service of the brief, petition
for rehearing, and, in addition, all other papers exceeding 10 pages in length in both paper and
eectronic formet.

(d) A party may be rdieved fromfiling and service under this rule by submitting a motion, within
fourteen days after the date of the notice establishing the party' sinitial briefing schedule, certifying
that undue hardship or other unusual circumstances preciude compliance. The requirements of this

rule shall not apply to parties appearing pro s

Local Rule 32.2 Citation of Sate Decisons and Law Review Articles

All citations to Sate or Commonwealth Courts mugt include both the official state court citation and
the National Reporter Systemn ditation when such decisons have been published in both reports; eg.,
Coney v. Commonwealth, 364 Mass. 137, 301 N.E.2d 450 (1973). Law review or other articles
unpublished at the time a brief or memorandumiis filed may not be cited therein, except with
permisson of the court.
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Local Rule 324. Mationsfor Leave to File Overszed Briefs

The Firg Circuit encourages short, concise briefs. A motion for leave to file an overszed opening
brief must be filed at least ten calendar days in advance of the brief' s due date, must specify the
additional length sought, and must be supported by a detailed satement of grounds. A motion for
leave to file an overszed reply brief must be filed at least seven calendar daysin advance. Such
motions will be granted only for compdling reasons.

Rule32.1. Citing Judicial Dispositions

@

Citation Permitted. A court may not prohibit or restrict the citation of federd judidd opinions,
orders, judgments, or other written digpositions that have been:

(1) desgnated as "unpublished,” "not for publication,” "non-precedentid,” "not precedent,” or the
like; and

(i) issued on or after January 1, 2007.

(b) Copies Required. If aparty cites afederd judicid opinion, order, judgment, or other written

dispogtion that is not avallable in a publicly accessble dectronic database, the party must file and
serve a copy of that opinion, order, judgment or digpogtion with the brief or other paper in which it is
cited.

Local Rule 32.1.0 Citation of Unpublished Dispostions

@

(0)

Dispogtion of this court. An unpublished judicial opinion, order, judgment or other written
dispogition of this court may be cited regardless of the date of issuance. The court will consder such
dispogtions for their persuasive value but not as binding precedent. A party must notein its brief or
other filing that the disposition is unpublished. The term "unpublished" as used in this subsection
and Local Rule 36.0(c) refersto a digposition that has not been sdected for publication in the West
Federal Reporter series eg., F, F2d, and F.3d.

Dispogtions of other courts. The citation of digpositions of other courts is governed by Fed. R App.
P. 32.1 and the local rules of the issuing court. Notwithstanding the above, unpublished or non-
precedential digpogitions of other courts may always be cited to establish a fact about the case before
the court (for example, its procedural history) or when the binding or preclusive effect of the opinion,
rather than its quality as precedent, is rdevant to support a daim of res judicata, collateral estoppd,
law of the case, double jeopardy, abuse of the writ, or other smilar doctrine.



Rule 33. Appeal Conferences

The court may direct the attorneys — and, when gopropriate, the parties— to participate in one or
more conferences to address any matter that may ad in disposing of the proceedings, including
amplifying the issues and discussng settlement. A judge or other person designated by the court may
preside over the conference, which may be conducted in person or by telephone. Before a settlement
conference, the atorneys must consult with ther dients and obtain as much authority as feasible to sttle
the case. The court may, as aresult of the conference, enter an order controlling the course of the
proceedings or implementing any settlement agreement.

Local Rule 33.0. Civil Appeals Management Plan

Pursuant to Rule 47 of the Federal Rules of Appdllate Procedure, the United Sates Court of Appeals
for the Firgt Circuit adopts the following plan to establish a Civil Appeals Management Program, said
Program to have the force and effect of a local rule.

(& Pre-Argument Filing; Ordering Transcript.

(1) Upon recept of the Notice of Appeal in the Court of Appeals, the Clerk of the Court of Appeals
shall send noatice of the Civil Appeals Management Plan to the appdlant. Upon receipt of
further notice from the Clerk of the Court of Appeals, appdlant shall, within ten days:

(A) filewith the Clerk of the Court of Appeals, and serve on Sttlement Counsel and all other
partiesa Satement, in the form of the Docketing Satement required by Local Rule 3.0(a),
detailing information needed for the prompt diposition of an appeal;

(B) certify and file with the Clerk of the Court of Appeals a satement, in the form required by
Local Rule 10.0(b), that satidfactory arrangements have been made with the court reporter
for payment of the cogt of the transcript.

The Parties shall thereafter provide Sattlement Counsd with such informeation about the appeals
as Settlement Counsd may reasonably request.

(2 Nothing herein shall alter the duty to order from the court reporter, promptly upon filing of the
Notice of Appeal in the Didrict Court, a transcript of the proceadings pursuant to Fed. R. App.
P. Rule 10(b).
(b) Pre-Argument Conference; Pre-Argument Conference Order.

(1) In cases where he may deem this desirable, the Sattlement Counsdl, who shall be appointed by
the Court of Appeals, may direct the attorneys, and in certain cases the dients, to attend a pre-
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argument conference to be held as soon as practicable before him or a judge designated by the
Chief Judge to congder the possibility of settlement, the snplification of the issues, and any other
matters which the Sattlement Counsel determines may aid in the handling or the dispostion of the
proceeding.

(2) At the concluson of the conference, the Settlement Counsd shall consult with the Clerk
concerning the Clerk’ s entry of a Conference Order which shall control the subsequent course of
the proceading.

(©) Confidentiality. The Sattlement Counsdl shall not disclose the substance of the Pre-argument
Conference, nor report on the same, to any person or persons whomsoever (including, but not
limited to, any judge). The attorneys are likemise prohibited from disclosing any substantive
information emanating from the conference to anyone other than ther clients or co-counsd; and
then only upon recaving due assurance that the recipients will honor the confidentiality of the
information. See In re Lake Utopia Paper Ltd., 608 F.2d 928 (2nd Cir. 1979). The fact of the
conference having taken place, and the bare result thereof (eg.,  settled,” “ not settled,”
“continued” ), indluding any resulting Conference Order, shall not be considered to be confidential.

(d) Non-Compliance Sanctions.

(1) If the appdlant has not taken each of the actions set forth in section (a) of this Program, or in the
Conference Order, within the time therein specified, the appeal may be dismissad by the Clerk
without further notice.

(2) Upon the failure of a party or attorney to comply with the provisons of this rule or the
provisons of the court's notice of settlement conference, the court may assess reasonable
expenses causad by the failure, incdluding attorney's fees; assess all or a portion of the appellate
codts, digmissthe appeal; or take such other appropriate action as the circumstances may
warrant.

(e) Grievances. Any grievances asto the handling of any case under the Programwill be addressed by
the Court of Appeals, and should be sent to the Circuit Executive, One Courthouse Way, Quite 3700,
Boston, MA 02210, who will hold them confidential on behalf of the Court of Appeals unless rdease
is authorized by the complainant.

(f) Scope of Program. The Programwill indude all civil appeals and review of adminigtrative orders,
except the following: 1t will not indlude original proceedings (such as petitions for mandarmus),
prisoner petitions, habeas corpus petitions, summary enforcement actions of the National Labor
Relations Board or any pro se cases. Nothing herein shall prevent any judge or panel, upon motion
or sua sponte, from referring any metter to the Sattlement Counsd at any time.

The foregoing Civil Appeals Management Program shall be applicable to all such cases as st forth
above, arisng from the Digrict Courts in the Digtricts of Maine, New Harmpshire, Massachusetts, and
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Rhode Idand, in which the Notice of Appeal is recaived in the Court of Appeals on or after January 1,
1992; and all such cases arigng from the Didrict Court in the Didrict of Puerto Rico, in which the
Notice of Appedl is recaived in the Court of Appealson or after January 1, 1993.

Rule 34. Oral Argument
(@ In General.

(1) Party’'s Satement. Any party may file, or a court may require by locd rule, a satement
explaining why ord argument should, or need not, be permitted.

(2) Sandards. Ord argument must be alowed in every case unless a pand of three judges who have
examined the briefs and record unanimoudy agrees that ord argument is unnecessary for any of
the following reasons.

(A) the apped isfrivolous,
(B) thedigpostive issue or issues have been authoritatively decided; or

(©) thefactsand legd arguments are adequately presented in the briefs and record, and the
decisond process would not be significantly aided by ora argument.

(b) Notice of Argument; Postponement. The derk must advise dl parties whether ord argument will be
scheduled, and, if S0, the date, time, and place for it, and the time dlowed for eech 9de. A motion to
postpone the argument or to dlow longer argument must be filed reasonably in advance of the hearing
date.

(©) Order and Contents of Argument. The gppelant opens and concludes the argument. Counsd must
not reed at length from briefs, records, or authorities.

(d) Cross-Appeals and Separate Appeals. If thereis a cross-apped, Rule 28.1(b) determines which
party is the gopelant and which is the appellee for purposes of ord argument. Unless the court directs
otherwise, across-goped or separate goped must be argued when the initid apped is argued.

Separate parties should avoid duplicative argument.

(e) Nonappearance of a Party. If the gopelee falsto appear for argument, the court must hear
gopdlant’s argument. If the gppelant fails to gppear for argument, the court may hear the gppdleg’s
agument. If neither party gopears, the case will be decided on the briefs, unless the court orders
otherwise.

() Submisson on Briefs. The parties may agree to submit a case for decison on the briefs, but the court
may direct thet the case be argued.
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(9) Useof Phydcal Exhibitsat Argument; Removal. Counsd intending to use physcd exhibits other
than documents a the argument must arrange to place them in the courtroom on the day of the
argument before the court convenes. After the argument, counsel must remove the exhibits from the
courtroom, unless the court directs otherwise. The derk may destroy or dispose of the exhibits if
counsd does not reclaim them within a reasonable time after the derk gives notice to remove them.

Local Rule 34.0. Oral Argument

(@) Party's Satement. Any party who desires to do so may include, ether in the opening or ansaering
brief as the case may be, a satement limited to one-half page setting forth the reasons why oral
argument should, or need not, be heard. If such a satement isincluded, it must be inserted in the
brief immediately after the Table of Contents and Table of Authorities and immediately before the first
page of the brief and must be captioned “ REASONS WHY ORAL ARGUMENT SHOULD [NEED
NOT] BE HEARD” as appropriate. The induson of this statement will not be counted in
computing the maximum permitted length of the brief.

(b) Notice of Argument. If the court condudes that oral argument is unnecessary based on the
gandards st forth in Fed. R App. P. 34(a)(2), counsd shall be so advised. The court's decison to
dispense with oral argument may be announced at the time that a decison on the meritsis rendered.

(©) Argument.

(1) Presentation. Parties may expect the court to have some familiarity with the briefs. Normeally
the court will permit no more than 15 minutes per Sde for oral argument. It iscounsd’s
respongbility to keep track of time. Where more than one counsdl argues on one Sde of a case,
it is counsdl’ s further respongbility to assure a fair divison of the total time allotted. One or
more cases posng the same issues, arising from the same factual context, will be treated as a
sangle case for the purposes of thisrule,

(2 Rebuttal. Although Fed. R App. P. 34(c) permits an appellant both to open and conclude the
argument, the court holds the view that seldom is counsal well served by an advance reservation
of time for rebuttal. Not only does such action reduce the limited time allotted but is likely
merdly to allow repetitious argument. Counsd are expected to cover all anticipated issuesin
thelr arguments in chief. Should unexpected metters arise, such as the need for factual
correction, the court is prepared to give counsd who have not reserved time a brief additional
period for real rebuttal.

Local Rule 34.1. Termsand Sittings

(@ Terms. The court shall not hold formal terms but shall be deemed always open for the purpose of
docketing appeals and petitions, making motions, filing records, briefs and appendices, filing opinions
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and entering orders and judgments. Where a federal holiday falls on a Monday, the general order is
that the court shall commence its gitting on Tueday.

(b) Sittings.

(1) Locations Sttingswill be in Boston except that there will also be Sttings in Puerto Rico in
November and March and at such other times and places as the court orders. Casesarisng in
Puerto Rico which are assgned to other sessons may be reassgned to sessons scheduled to be
conducted in Puerto Rico. All other cases will be assgned for hearing or submission to the next
available sesson after the briefs have been filed or the time therefor has run.

(2 Reguest for Assgnment. Requests for assgnment to a specific sesson, including the March and
November sessons, mug sate reasons justifying pecial treatment. Assgnment to the
November and March Puerto Rico sesson ligt, so long as space permits, will be made on the
bags of gatutory priority requirements, hardship that would result fromtravel to Boston, or
other good cause shown.

(c) Calendaring. Approximately Six weeks prior to hearing, the derk will contact counsdl concerning
assgnment of the case to a gpecific day, and request the name of the person who will present the oral
argument.  Two weeks before the monthly gtting commences the clerk will prepare and digribute an
order assigning the cases for that session for hearing. The court reserves the privilege of reducing the
allotted time for argument when the case is presented.

(d) Continuances. Once a case is scheduled for argument, continuances may be allowed only for grave
cause.

Rule 35. En Banc Determination

(@ When Hearing or Rehearing En Banc May Be Ordered. A mgority of the circuit judges who are
in regular active sarvice and who are not disqudified may order that an gpped or other proceeding be
heard or reheard by the court of gppeds en banc. An en banc hearing or rehearing is not favored and
ordinarily will not be ordered unless:
(1) enbanc congderdtion is necessary to secure or maintain uniformity of the court’s decisons, or

(2) the proceeding involves a question of exceptiond importance.

(b) Petition for Hearing or Rehearing En Banc. A party may petition for a hearing or rehearing en
banc.

(1) The petition must begin with a statement that ather:
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(A) the pand decison conflicts with a decison of the United States Supreme Court or of the
court to which the petition is addressed (with citation to the conflicting case or cases) and
congderation by the full court is therefore necessary to secure and maintain uniformity of
the court’s decisons, or

(B) the proceeding involves one or more questions of exceptiona importance, each of which
must be concisdy staed; for example, a petition may assert that a proceeding presents a
question of exceptiond importance if it involves an issue on which the pand decison
conflicts with the authoritetive decisons of other United States Courts of Appedsthat have
addressed the issue.

(2) Except by the court’s permission, a petition for an en banc hearing or rehearing must not exceed
15 pages, excluding materid not counted under Rule 32.

(3) For purposes of the page limit in Rule 35(b)(2), if a party files both a petition for pand rehearing
and a petition for rehearing en banc, they are consdered a Sngle document even if they are filed
separately, unless separate filing is required by locd rule

(©) Timefor Petition for Hearing or Rehearing En Banc. A petition that an goped be heard initidly
en banc mugt be filed by the date when the gppelleg s brief isdue. A petition for a rehearing en banc
must be filed within the time prescribed by Rule 40 for filing a petition for rehearing.

(d) Number of Copies. The number of copies to be filed must be prescribed by locd rule and may be
dtered by order in a particular case.

() Response. No response may be filed to a petition for an en banc congderation unless the court orders
aresponse.

(f) Call for aVote. A vote need not be taken to determine whether the case will be heard or reheard en
banc unless ajudge cdls for avote.

Local Rule 35.0. En Banc Determination

(@ Who May Vote, Compogtion of En Banc Court. The decison whether a case should be heard or
reheard en banc is made soldy by the circuit judges of this circuit who arein regular active service
Rehearing en banc shall be ordered only upon the affirmative votes of a mgjority of the judges of this
court in regular active service who are not disqualified, provided that the judges who are not
disqualified congtitute a majority of the judges who are in regular active service. A court en banc
consgts soldly of the circuit judges of this circuit in regular active service except that any senior
circuit judge of this circuit shall be digible to participate, at that judge' s dection, in the
circumstances specified in 28 U.SC. § 46(c).
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(b) Petitions for Panel Hearing or Rehearing En Banc. If a petitioner files a petition for pand
rehearing and a petition for rehearing en banc addressad to the same decison or order of the court,
the two petitions must be combined into a single document and the document is subject to the 15-page
limitation contained in Fed. R. App. P. 35 (b)(2), (3).

(©) Number of Copies. Pursuant to Fed. R App. P. 35(d), ten copies of a petition for hearing or
rehearing en banc or combined Fed. R. App. P. 35(b)(3) document must be filed with the derk,
including one copy on a computer generated disk. The disk must be filed regardless of page length but
otherwise in accordance with Local Rule 32.0.

(d) Motionsfor Leaveto File Overszed Petitions. A motion for leave to file a petition in excess of the
page length limitations of Fed. R App. P. 35(b)(2) and Local Rule 35.0(b) must be filed at leadt five
calendar daysin advance of the petition’s due date, must specify the additional length sought, and
must contain a detailed statement of grounds. Such motions will be granted only for compelling
reasons.

Rule 36. Entry of Judgment; Notice

(@ Entry. A judgment is entered when it is noted on the docket. The clerk must prepare, Sgn, and enter
the judgment:

(1) after recaving the court’s opinion — but if settlement of the judgment’s form is required, after
final settlement; or

(2) if ajudgment is rendered without an opinion, as the court ingructs

(b) Notice. On the date when judgment is entered, the derk must serve on dl parties a copy of the
opinion — or the judgment, if no opinion was written — and a notice of the date when the judgment
was entered.

Local Rule 36.0. Opinions

(@ Opinions Generally. The volume of filings is such that the court cannot digpose of each case by
opinion. Rather it makes a choice, reasonably accommodated to the particular case, whether to use an
order, mermorandum and order, or opinion. An opinion is used when the decison calls for more than
summary explanation. However, in the interests both of expedition in the particular case, and of saving
time and effort in research on the part of future litigants, some opinions are rendered in unpublished
form; that is, the opinions are directed to the parties but are not published in West's Federal Reporter.
Asindicated in Local Rule 36.0(b), the court’s policy, when opinions are used, is to prefer that they be
published; but in limited Stuations, described in Local Rule 36.0(b), where opinions are likely not to
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break new legal ground or contribute otherwise to legal development, they are issued in unpublished form.

(b) Publication of Opinions. The United Sates Court of Appeals for the Firgt Circuit has adopted the
following plan for the publication of its opinions.

(1) Statement of Policy. In general, the court thinks it desirable that opinions be published and thus
be available for citation. The policy may be overcome in some Stuations where an opinion does
not articulate a new rule of law, modify an established rule, apply an established rule to novel
facts or serve otherwise as a sgnificant guide to future litigants. (Maost opinions dealing with
claims for benefits under the Social Security Act, 42 U.SC. § 205(q), will dearly fall within the

exception.)
(2) Manner of Implementation.

(A) As members of a pand prepare for argument, they shall give thought to the appropriate mode
of dispogtion (order, memorandum and order, unpublished opinion, published opinion). At
conference the mode of disposition shall be discussed and, if feasible, agreed upon. Any
agreement reached may be altered in the light of further research and reflection.

(B) With respect to cases decided by a unanimous pand with a Sngle opinion, if the writer
recommends that the opinion not be published, the writer shall so Sate in the cover |etter or
memorandum accompanying the draft. After an exchange of views, should any judge remain
of the view that the opinion should be published, it must be,

(©) W napand decides a case with a dissent, or with more than one opinion, the opinion or
opinions shall be published unless all the participating judges decide againgt publication. In
any case decided by the court en banc the opinion or opinions shall be published.

(D) Any party or other interested person may apply for good cause shown to the court for
publication of an unpublished opinion.

(E) Periodically the court shall conduct a review in an effort to improve its publication policy and
implementation.

(©) Precedential Value of Unpublished Opinions. While an unpublished opinion of this court may be
cited to this court in accordance with Fed. R App. P. 32.1 and Local Rule 32.1.0, a pand’s decison
to issue an unpublished opinion means that the pand sees no precedential value in that opinion.

(d) Copiesof Opinions. Unless subject to a ganding order which might apply to dasses of subscribers,

such as law schoals, the charge for a copy of each opinion, after one free copy to counsd for each
party, is $5.00.
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Rule 37. Interest on Judgment

(& When the Court Affirms. Unless the law provides otherwise, if amoney judgment in acivil caseis
affirmed, whatever interest is alowed by law is payable from the date when the didtrict court’'s
judgment was entered.

(b) When the Court Reverses. If the court modifies or reverses ajudgment with adirection thet a

money judgment be entered in the digtrict court, the mandate must contain ingtructions about the
alowance of interest.

Rule 38. Frivolous Appeal — Damages and Codts

If acourt of gppeds determines that an apped isfrivolous, it may, after a separately filed motion or
notice from the court and reasonable opportunity to respond, award just damages and sngle or double
cods to the gppdlee
Local Rule 38.0. Sanctionsfor Veexatious Litigation

When any party to a proceeding before this court or any attorney practicing before the court filesa
motion, brief, or other document that is frivolous or interposed for an improper purpose, such asto
harass or to cause unnecessary dday, or unreasonably or vexatioudy increases litigation costs, the court
may, on its own mation, or on motion of a party, iMpose appropriate sanctions on the offending party, the
attorney, or both. Any party or attorney on whom sanctions may be imposed under this rule shall be
afforded an opportunity to respond within fourteen days of service of a mation or an order to show cause
before sanctions are imposad by the court.
Rule 39. Cods

(@ Againg Whom Assessad. The following rules gpply unless the law provides or the court orders
otherwise

(1) if an goped is dismissed, codts are taxed againg the gppd lant, unless the parties agree otherwise;
(2) if ajudgment is affirmed, cogts are taxed againg the appelant;
(3) if ajudgment is reversed, codts are taxed againg the appdlee

(4) if ajudgment is affirmed in part, reversed in part, modified, or vacated, cods are taxed only asthe
court orders.
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(b) CodsFor and Againg the United Sates. Cods for or againg the United States, its agency, or
officer will be assessed under Rule 39(a) only if authorized by law.

(c) Codsof Copies. Each court of gopeds mug, by locd rule, fix the maximum rate for taxing the cost
of producing necessary copies of abrief or gopendix, or copies of records authorized by Rule 30(f).
The rate mugt not exceed that generdly charged for such work in the area where the derk’ s officeis
located and should encourage economical methods of copying.

(d) Bill of Cogts Objections, Insertion in Mandate.

(1) A party who wants cogts taxed must — within 14 days after entry of judgment — file with the
circuit derk, with proof of sarvice, an itemized and verified bill of codts.

(2) Objections must be filed within 10 days after service of the bill of cogts, unless the court extends
the time.

(3) The derk must prepare and certify an itemized statement of costs for insartion in the mandate, but
issuance of the mandate must not be delayed for taxing cods. If the mandate issues before cogts
arefindly determined, the didrict clerk must — upon the circuit derk’ s request — add the
datement of cods, or any amendment of it, to the mandate.

(e) Cogtson Appeal Taxable in the Didrict Court. The following costs on gpped are taxable in the
digtrict court for the benefit of the party entitled to costs under this rule:

(1) the preparation and transmission of the record;
(2) thereporter’s transcript, if needed to determine the gpped;
(3) premiums paid for a supersedeas bond or other bond to preserve rights pending apped; and

(4) the feefor filing the notice of apped.

Local Rule 39.0. Taxation of Reproduction Codts

@ The maximum rate at which cogts may be taxed shall be fixed from time to time by the clerk of the
court of appeals. See Fed. R App. P. 39(c). A schedule of Maximum Rates for Taxation of Cods
is posted on the court’s webgte at wwwv.cal.uscourts.gov and is available by request to the derk's
office. Codsaretaxed at the maximum rates set by the derk or at the actual cost, whichever is
lower.

(b) Cogts may be recovered for reproducing the following number of copies, unless the court directs
filing of a different number:


http://www.ca1.uscourts.gov,

@ Briefs. Nine copies of each brief plus two for the filer and two for each unrepresented party
and each separatdy represented party. See Local Rule 31.0(b).

2 Appendices. Five copies of each appendix plus one for the filer and one for each
unrepresented party and each separatey represented party. See Local Rule 30.0(a).

(© Requests for taxation of costs must be made on the Bill of Costs form available on the court’s
webste at wwwv.cal.uscourts.gov and by request to the derk's office, and must be accompanied by
a vendor'sitemized statement of charges, if applicable, or a satement by counsd if reproduction
was performed in-house. Bills of costs mugt befiled in the clerk's office within fourteen days after
entry of judgment, even if a petition for rehearing or other post-judgment motion isfiled. See Fed.
R App. P. 39(d)(1). Payment of cogts should be made directly to the prevailing party or counsd,
not to the derk's office.

Local Rule39.1. Fee Applications
@ Fee Applications under the Equal Accessto Justice Act.

(1) Timefor Filing. Anapplication to a court of appealsfor an award of fees and other
expenses pursuant to 28 U.SC. § 2412, in connection with an appeal, mugt be filed with the
clerk of the court of appeals, with proof of service on the United Sates, within 30 days of final
judgment inthe action. For purpaoses of the 30-day limit, a judgment must not be considered
final until the timefor filing an appeal or a petition for a writ of certiorari has expired, or the
government has given written notice to the parties and to the court of appealsthat it will not
seek further review, or judgment is entered by the court of last resort.

(2 Content. Theapplication shall:
(A) identify the applicant and the proceeding for which the award is sought;

(B) show that the party seeking the award isa prevailing party and iseligible to receive an
award;

(C) show the nature and extent of services rendered and the amount sought, including an
itemized Satement from an attorney representing the party or any agent or expert witness
appearing on behalf of the party, sating the actual time expended and the rate at which
fees are computed, together with a statement of expenses for which reimbursement is
sought; and
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(D) identify the specific pogtion of the United Sates that the party alleges was not
substantially judtified. The court of appeals may, in its discretion, remit any such
application to the digtrict court for a determination.

(3) Opjection. If the United Sates has any objection to the application for fees and other
expenses, such objection must be filed within 30 days of service of the application.

(b) Fee Applications other than under 28 U.S.C. § 2412. An application, under any datute, rule or
custom other than 28 U.SC. § 2412, for an award of fees and other expenses, in connection with
an appeal, mugt be filed with the derk of the court of appeals within 30 days of the date of entry of
thefinal drcuit judgment, whether or not attorney fees had been requested in the trial court,
except in those circumatances where the court of appeals has ordered that the award of fees and
other expenses be remanded to the didtrict court for a determination. For purposes of the 30-day
limit, a judgment mugt not be considered final until the time for filing an appeal or a petition for a
writ of certiorari has expired, or judgment is entered by the court of last resort. If any party
againg whom an award of fees and other expenses is sought has any objection to the
application, such objection must be filed within 30 days of service of the application. The court of
appeals may, in its discretion, remit any such application to the digtrict court for a determination.

Rule 40. Petition for Pand Rehearing
(@ Timeto File Contents, Answer; Action by the Court if Granted.

(1) Time. Unlessthetimeis shortened or extended by order or locd rule, a petition for pane
rehearing may be filed within 14 days after entry of judgment. But in advil casg, if the United
States or its officer or agency is a party, the time within which any party may seek rehearing is 45
days after entry of judgment, unless an order shortens or extends the time.

(2) Contents. The petition must state with particularity each point of law or fact thet the petitioner
believes the court has overlooked or misgpprenended and must argue in support of the petition.
Ord argument is not permitted.

(3) Answer. Unless the court requests, no answer to a petition for pand rehearing is permitted. But
ordinarily rehearing will not be granted in the abosence of such arequest.

(4) Action by the Court. If apetition for pand rehearing is granted, the court may do any of the
following:

(A) makeafind digpogtion of the case without reergument;
(B) restore the case to the cdendar for reargument or resubmisson; or

(C) issue any other gppropriate order.
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(b) Form of Petition; Length. The petition must comply in form with Rule 32. Copies must be served
and filed as Rule 31 prescribes. Unless the court permits or aloca rule provides otherwise, a petition
for pand rehearing must not exceed 15 pages.

Local Rule 40.0. Petition for Pand Rehearing

(@ Number of Copies. Ten copies of a petition for pand rehearing must be filed with the clerk,
including one copy on computer generated disk. The disk must be filed regardless of page length but
otherwise in accordance with Local Rule 32.0.

(b) Motionsfor Leave to File Oversized Petitions. A motion for leave to file a petition for pand
rehearing in excess of the page length limitations of Fed. R App. P. 40(b) must be filed at leadt five
calendar days in advance of the petition’s due date, must specify the additional length sought, and
must contain a detailed statement of grounds. Such motions will be granted only for compelling
reasons.

Rule4l. Mandate Contents; Issuance and Effective Date; Say

(@ Contents. Unless the court directs that a forma mandate issue, the mandate consigts of a certified
copy of the judgment, a copy of the court’s opinion, if any, and any direction about cods.

(b) When Issued. The court’s mandate must issue 7 caendar days after the time to file a petition for
rehearing expires, or 7 cdendar days after entry of an order denying atimely petition for pand
rehearing, petition for rehearing en banc, or motion for say of mandate, whichever islaer. The court
may shorten or extend the time.

(o) Effective Date. The mandate is effective when issued.

(d) Saying the Mandate.

(1) On Petition for Rehearing or Motion. Thetimey filing of a petition for pand rehearing,
petition for rehearing en banc, or motion for say of mandate, Says the mandate until disposition of
the petition or motion, unless the court orders otherwise.

(2) Pending Petition for Certiorari.

(A) A paty may move to Stay the mandate pending the filing of a petition for awrit of certiorari
in the Supreme Court. The motion must be served on al parties and must show thet the
catiorari petition would present a substantia question and that there is good cause for adtay.

(B) The stay must not exceed 90 days, unless the period is extended for good cause or unless the
party who obtaned the Stay files a petition for the writ and so natifies the circuit derk in
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writing within the period of the stay. In that case, the stay continues until the Supreme
Court’sfind dispogtion.

(©) The court may require a bond or other security as a condition to granting or continuing a stay
of the mandate.

(D) The court of gppedls must issue the mandate immediately when a copy of a Supreme Court
order denying the petition for writ of certiorari isfiled.

Local Rule41.0. Say of Mandate

Whereas an increasingly large percentage of unsuccessful petitions for certiorari have been filed in
this circuit in criminal casesin recent years, in the interests of minimizng unnecessary dday in the
adminigration of justice mandate will not be stayed hereafter in criminal cases following the affirmance of
a conviction smply upon request. On the contrary, mandate will issue and bail will be revoked at such
time as the court shall order except upon a showing, or an independent finding by the court, of probable
cause to beieve that a petition would not be frivolous, or filed merdy for delay. See 18 U.SC. § 3148,
The court will revoke bail even before mandate is due. A comparable principle will be applied in
connection with affirmed orders of the NLRB, see NLRB v. Athbro Precison Engineering, 423 F2d 573
(1« Cir. 1970), and in other cases where the court believes that the only effect of a petition for certiorari
would be pointless delay.

Rule 42. Voluntary Dismissal

(@) Dismissal in the Digrict Court. Before an gpped has been docketed by the circuit clerk, the didtrict
court may dismiss the apped on the filing of a gtipulaion sgned by dl parties or on the gppdlant’s
motion with notice to dl parties.

(b) Dismissal in the Court of Appeals. The circuit derk may dismiss a docketed apped if the partiesfile
aggned dismissa agreement specifying how costs are to be paid and pay any feesthat are due. But no
mandate or other process may issue without a court order. An gopeal may be dismissed on the
gppdlant’s motion on terms agreed to by the parties or fixed by the court.

Rule 43. Subgtitution of Parties

(@) Death of a Party.

(1) After Notice of Appeal IsFiled. If aparty dies after anotice of goped has been filed or while a

proceeding is pending in the court of gopeds, the decedent’ s persond representative may be
subgtituted as a party on mation filed with the circuit derk by the representative or by any party. A
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party’s motion must be served on the representative in accordance with Rule 25. If the decedent
has no representative, any party may suggest the degth on the record, and the court of gppeds may
then direct gppropriate proceedings.

(2) Before Notice of Appeal Is Filed — Potential Appdlant. If a party entitled to gpped dies before
filing anotice of gpped, the decedent’ s persond representative — or, if there is no persond
representative, the decedent’s attorney of record — may file a notice of gpped within the time
prescribed by these rules. After the notice of gpped is filed, substitution must be in accordance

with Rule 43(8)(1).

(3) Before Notice of Appeal Is Filed — Potential Appédllee. If a party againgt whom an gpped may
be taken dies after entry of ajudgment or order in the digtrict court, but before anotice of apped is
filed, an gppelant may proceed as if the death had not occurred.  After the notice of gpped isfiled,
subgtitution must be in accordance with Rule 43(a)(1).

(b) Subtitution for a Reason Other Than Death. If a party needs to be subgtituted for any reason other
than deeth, the procedure prescribed in Rule 43(a) gpplies.

(©) Public Officer: Identification; Subgtitution.

(1) Identification of Party. A public officer who is aparty to an apped or other proceeding in an
officid capacity may be described as a party by the public officer’s officid title rather than by
name. But the court may require the public officer’s name to be added.

(2) Automatic Subgtitution of Officeholder. When a public officer who is a party to an gpped or
other proceeding in an officid capadty dies, resgns, or otherwise ceases to hold office, the action
does not abate. The public officer’ s successor is automaicaly substituted as a party. Proceedings
following the subgtitution are to be in the name of the subgtituted party, but any misnomer that
does not affect the subgtantid rights of the parties may be disregarded. An order of subditution
may be entered a any time, but fallure to enter an order does not affect the subdtitution.

Rule 44. Case Involving a Congitutional Question When the United Sates or the Rdevant Sateis
Not a Party

(@ Congitutional Challengeto Federal Satute. If a party questions the condtitutiondity of an Act of
Congress in a proceeding in which the United States or its agency, officer, or employeeis not aparty in
an offida cgpacity, the questioning party must give written notice to the circuit derk immediately
upon the filing of the record or as soon as the question is raised in the court of appeds. The derk must
then certify that fact to the Attorney Generd.

(b) Congitutional Challengeto Sate Satute. If a party questions the condtitutiondity of a gatute of a
Sate in aproceading in which that State or its agency, officer, or employee is not a party in an officid
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capacity, the questioning party must give written notice to the crcuit cerk immediatdy upon the filing
of the record or as soon as the question is raised in the court of gopeds. The derk mugt then certify
that fact to the attorney generd of the State.

Rule 45. Clerk’sDuties
(@) General Provisons

(1) Qualifications. The crcuit cerk must teke the ocath and post any bond required by law. Neither
the derk nor any deputy derk may practice as an atorney or counsdor in any court whilein
office

(2) When Court 1sOpen. The court of gppeds is dways open for filing any paper, issuing and
returning process, making amotion, and entering an order. The derk’s office with the dlerk or a
deputy in atendance must be open during business hours on dl days except Saturdays, Sundays,
and legd holidays. A court may provide by locd rule or by order that the clerk’s office be open
for specified hours on Saturdays or on legd holidays other than New Year’s Day, Martin Luther
King, J.’s Birthday, Washington's Birthday, Memoria Day, Independence Day, Labor Day,
Columbus Day, Veterans Day, Thanksgiving Day, and Christmas Day.

(b) Records.

(1) The Docket. The drcuit derk must maintain a docket and an index of al docketed casesin the
manner prescribed by the Director of the Adminigtrative Office of the United Sates Courts. The
clerk must record dl papers filed with the clerk and dl process, orders, and judgments.

(2) Calendar. Under the court’s direction, the derk must prepare a cadendar of cases awating
argument. In placing cases on the caendar for argument, the derk must give preference to
gopedsin crimind cases and to other proceedings and appedss entitled to preference by law.

(3) Other Records. The derk must keep other books and records required by the Director of the
Adminigrative Office of the United States Courts, with the gpprovd of the Judicid Conference of
the United States, or by the court.

(©) Noticeof an Order or Judgment. Upon the entry of an order or judgment, the circuit derk must
immediatey serve anatice of entry on eech party, with a copy of any opinion, and mugt note the dete
of sarvice on the docket. Service on a party represented by counsd must be made on counsd.

(d) Cugtody of Records and Papers. The drcuit clerk has custody of the court’s records and papers.

Unless the court orders or ingructs otherwise, the derk must not permit an origind record or paper to
be taken from the derk’ s office. Upon digpostion of the case, origind papers condtituting the record
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on gpped or review must be returned to the court or agency from which they were received. The derk
must preserve a copy of any brief, gopendix, or other paper that has been filed.

Local Rule45.0. Defaults

(@ Appdlant. When a causeisin default asto the filing of the brief for appellant or petitioner, and the
appendix, if one is required, the derk must enter an order dismissng the appeal for want of diligent
prosecution. The party in default may have the appeal reingtated upon showing special circumstances
judtifying the failure to comply with the time limit. The motion to set asde the dismissal must be filed
within ten days.

(b) Appdlee. When a causeis in default asto thefiling of the brief for appellee or respondent, the cause
must be assgned to the next list and the appelee will not be heard at oral argument except by leave of
the Court.

(©) Local Rule3.0. Counsd are reminded of Local Rule 3.0 providing for the dismissal of the appeal for
want of diligent prosecution if the docket fee is not paid within 7 days of the filing of the notice of

appeal.

Local Rule45.1. TheClerk

(@) BusnessHours. The office of the clerk shall be open for business from 8:30 am. to 5:00 p.m except
Saturdays, Sundays, and legal halidays.

(b) Fessand Codgts. The clerk must charge the fees and cogts which are fixed from time to time by the
Judicial Conference of the United Sates, pursuant to 28 U.SC. § 1913.

(¢) Copiesof Opinions. Unless subject to a ganding order which might apply to dasses of subscribers,
such as law schoals, the charge for a copy of each opinion, after one free copy to counsd for each
party, is $5.00.

Rule 46. Attorneys
(@ Admisson to the Bar.
(1) Eligibility. An attorney is digible for admission to the bar of a court of appedsif tha atorney is
of good mord and professond character and is admitted to practice before the Supreme Court of
the United Sates, the highest court of a date, another United States court of gppedls, or a United

Saes didrict court (including the digtrict courts for Guam, the Northern Mariana Idands, and the
Virgin Idands).
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(2) Application. An gpplicant must file an gpplication for admission, on aform approved by the
court that contains the goplicant’s persond statement showing eligibility for membership. The
gpplicant must subscribe to the following oath or affirmation:

“I, , do solemnly swear [or affirm] that | will conduct mysdf as an attorney and
counsdlor of this court, uprightly and according to law; and that | will support the
Condtitution of the United States.”

(3) Admisson Procedures. On written or ord motion of a member of the court’s bar, the court will
act on the gpplication. An gpplicant may be admitted by ord motion in open court. But, unless
the court orders otherwise, an applicant need not appear before the court to be admitted. Upon
admission, an gpplicant must pay the clerk the fee prescribed by loca rule or court order.

(b) Suspension or Disbar ment.

(1) Sandard. A member of the court’s bar is subject to sugpension or disbarment by the court if the
member:

(A) has been suspended or disbarred from practice in any other court; or
(B) isquilty of conduct unbecoming a member of the court’s bar.

(2) Procedure. The member mugt be given an opportunity to show good cause, within thetime
prescribed by the court, why the member should not be suspended or disbarred.

(3) Order. The court mugt enter an gppropriate order after the member responds and a hearing is
held, if requested, or after the time prescribed for a response expires, if no response is made.

(o) Discipline. A court of gppeds may discipline an atorney who practices before it for conduct
unbecoming a member of the bar or for falure to comply with any court rule. First, however, the
court mugt afford the attorney reasonable notice, an opportunity to show cause to the contrary, and, if
requested, a hearing.

Local Rule 46.0. Attorneys
(@ Admisson.
(1) Admisson Fee. Upon being admitted to practice, an attorney other than government counsd, and
court-appointed counsd, must pay a local admission fee of $50.00 to the derk. The derk must
maintain the proceeds as a court’s discretionary fund for the reimbursement of expenses of non-

compensable court-appointed counsd and such other purposes as the court may order. Thisfeeis
in addition to the $150.00 national admission fee impased by the Court of Appeals Miscdlaneous
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Fee Schedule, promulgated under 28 U. S C. 8 1913, Attorneys may be admitted in open court
on motion or otherwise as the court shall determine.

(2) Admission as a Prerequigte to Practice. In order to file motions, pleadings or briefs on behalf of
a party or participate in oral argument, attorneys must be admitted to the bar of this court and file
an appearance form. The appearance of a member of the bar of any court designated in Fed. R
App. P. 46(a) will be entered subject to filing an application and subsequent admisson to
practice in this court. Forms for admisson and entry of appearance will be provided by the clerk.

(3) Parties. A party desiring to appear without counsd shall notify the dlerk in writing by
completing and filing an entry of appearance on a form approved by the court.

(b) Temporary Suspenson of Attorneys. When it is shown to the Court of Appeals that any member of

©
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(f)

its bar has been supended or disbarred from practice by a final decison issued by any other court of
record, or has been found guilty of conduct unbecoming of a member of the bar of this court, the
member may be temporarily suspended from representing parties before this court pending the
completion of proceedings initiated under Fed. R. App. P. 46 and the Rules of Attorney Disciplinary
Enforcement for the Court of Appeals for the First Circuit.

Disciplinary Rules. The Rules of Attorney Disciplinary Enforcement for the Court of Appeals for the
Firg Circuit are on file in the cdlerks s office. A copy may be obtained upon request addressed to the
clerk of this court.

Library Access. The law library of this court shall be open to members of the Bar, to the United
Sates Attorney of the Circuit and their assgtants, to other law officers of the government, and
persons having a case in this court, but books may be removed only by government employees, who
shall 9gn therefor.

Saff Attorneys and Law Clerks. No one serving as a daff attorney to the court or asa law clerkto a
member of this court or employed in any such capacity by this court shall engage in the practice of
law while continuing in such pogtion. Nor shall a gaff attorney or law clerk after separating from
that pogtion practice as an attorney in connection with any case pending in this court during the term
of service, or appear at the counsd table or on brief in connection with any case heard during a
period of one year following separation from service with the court.

Sanding Rule Governing Appearance and Argument by Eligible Law Sudents
(1) Scope of Legal Asssance.
(A) Andigible law student with the written consent of an indigent and the indigent’ s attorney of
record may appear in this court on behalf of that indigent in any case. The attorney of

record, for purposes of this rule, must be a member of the bar of this court, the faculty
member conducting the course in appellate advocacy described in paragraph (2)(c) of this
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section, and appointed as counsd on appeal for the indigent. The written consent must be
filed with the derk.

(B) Andigible law sudent may asss in the preparation of briefs and other documents to be
filed in this court, but such briefs or documents must be signed by the attorney of record.
Names of students participating in the preparation of briefs may, however, be added to the
briefs. The law student may also participate in oral argument with leave of the court, but
only in the presence of the attorney of record. The attorney of record must assume personal
professonal responghility for the law student’ s work and for supervising the quality of the
law student’swork. The attorney of record should be familiar with the case and prepared to
supplement or correct any written or oral Satements made by the student.

(2) Sudent Eligibility Requirements. In order to appear, the student must:
(A) Beenrolled in alaw school approved by the American Bar Association;

(B) Have completed legal studies amounting to at least four (4) semesters, or the equivalent if the
school is on some basis other than a semester bag's,

(C) Betaking a course in appelate advocacy for academic credit;

(D) Be certified by the attorney of record as qualified to provide the legal representation
permitted by thisrule. This certification, which shall be filed with the clerk, may be
withdrawn by the dean at any time by mailing a notice to the derk or by termination by this
court without notice or hearing and without any showing of cause;

(E) Nether ask for nor receive any compensation or remuneration of any kind for the sudent’s
services from the person on whose behalf the sudent renders services. This shall also
prevent a law student from making charges for its services,

(F) certify in writing that the student has read and is familiar with the Code of Professonal
Responghility of the American Bar Assodiation, the Federal Rules of Appellate Procedure,
and the rules of this court.

(3) Sandards of Supervison. The supervisng attorney of record must:
(A) Filewith this court the attorney’ s written consent to supervise the student;
(B) Assume personal professonal responghility for the sudent’s work;

(C©) Assd the student to the extent necessary;,
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(D) Appear with the sudent in all proceedings before this court and be prepared to supplement

any written or oral statement made by the student to this court or opposing counsd.

(4) Forms Required by Rule.

A

(B)

©

Form to be completed by the party for whom the law student is rendering services

| authorize , a law student, to appear in court or at other proceedings on ny
behalf, and to prepare documents on my behalf.

(Date) (Sgnature of Client)

(If more than one dient is involved, approvals from each shall be attached.)
Form to be completed by the law student’s supervisng attorney:

| certify that this sudent has completed at least 4 semesters of law school work, and is, to the
best of my knowledge, of good character and competent legal ability. | will carefully
supervise all of this gudent’swork. | authorize this student to appear in court or at other
proceedings, and to prepare documents. | will accompany the student at such appearances,
sgn all documents prepared by the student, assume personal respongbility for the sudent’s
work, and be prepared to supplement, if necessary, any statements made by the sudent to the
court or to opposing counsd.

(Name of Sudent) (Sgnature of Supervisng Attorney)

(Address & Phone of Above) (Address & Phone of Above)
Name of Law School Attending

Form to be completed by law student:

| certify that | have conpleted at least 4 semesters of law schoal; that | am familiar and will
comply with the Code of Professonal Responsbility of the American Bar Association, the
Federal Rules of Appdllate Procedure, and the Rules of this Court; and that | am recaving
no compensation from the party on whose behalf | am rendering services.
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(Date) (Sgnature of Sudent)

Local Rule 46.5. Appointment of Counsd in Criminal Cases

The United Sates Court of Appeals for the Firg Circuit adopts the following Plan to implement the

Criminal Judtice Act of 1964, 18 U.SC. 8§ 3006A, PL. 88-455, as amended October 12, 1984, PL. 98-473,
and November 14, 1986, PL. 99-651 to which references must be made. The purpose of this Plan isto
provide adequate representation and defense of all persons to the extent provided therein including cases
where a person faces loss of liberty or isin custody as a material withess. The court notes at the outset
that the Act does not diminish the traditional responsbility of members of the Bar to accept appointments.
It recognizes that compensation will, in most instances, be something less than full, and appreciates that
service by counsd will represent a substantial measure of public dedication.

(@) Request for Counsd. Every person or digible witness desiring counsel and that the government pay

for the expense of appeal, whether or not the person had court-appointed counsd in the digtrict court,
shall address to this court a request in writing and a statement of the person’sinahility to pay. The
court may make such further inquiry of the person’s need as it may seefit. Thisinquiry may also be
addressad to previoudy retained counsd, with the objective of ascertaining that present inability to
pay is not a result of past excessve compensation. Such inquiry is not aimed at depriving an indigent
of counsd but at the relatively few counsd who might reasonably be conddered to have used up all of
the available funds for doing only part of the work.

(b) Appointment of Counsd. The court may appoint counsd who represented the person in the digtrict

©

court, or counsd from a pand maintained by the court, or otherwise. The addition or deletion of
names from the panel and the sdection of counsdl shall be the sole and exclusive responsbility of the
court but the actual adminigtration thereof may be conducted by the derk of this court. The person
may ask for appointment of counsd who represented the defendant in the digtrict court or for the non-
appointment of such counsd, but shall not otherwise request any specific individual. The court shall
give consderation to such request, but shall not be bound by it. A request for relief by trial counsd,
upon a showing of cause, shall be given due consderation. It is recognized that counsel on appeal
may require different qualifications than for trial. The subgtitution of counsd on appeal shall not in
any way reflect upon the ability or upon the conduct of prior counsd. The Adminigration Office shall
be natified pronmptly of each appointment, and of each order rdeasing counsd.

Duration and Subdtitution of Counsd. The court notes, and incorporates herein, the provisons of
section (€) of the Act, except the references therein to magidrates. Except when relieved by the court,
counsdl’ s appointment shall not terminate until, if the person loses the appeal, counsd informs the
person of that fact and of the person’sright to petition for certiorari and the time period, and has
prepared and filed the petition if the person requests it and there are reasonable grounds for counsd
properly to do so (see Rule 10 of the Rules of the Supreme Court of the United Sates). If counsd
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©

(f)

@

determines that there are no reasonable grounds and declines to file a petition for certiorari

requested by the person, counsd shall so inform the Court and request leave to withdraw from the
representation by written motion stating that counsdl has reviewed the matter and determined that the
petition would be frivolous, accompanied by counsd’ s certification of the date when a copy of the
motion was furnished to the person. If the person does not wish to apply for certiorari or does not
respond to the natification, counsd shall so inform the court by Ietter, which action shall terminate the
representation. The derk will inform the person in writing of the fact and effective date of the
termination of counsd’ s appointment.

Payment for Representation and Services other than Counsd. The court notes sections (d) and (€)
of the Act and incorporates the pertinent portions herein. Expenses described in the Act do not include
overhead and such matters as secretarial expenses not ordinarily billed to dients, but a reasonable
charge for copying briefs may be allowed. For additional guidance, see the Guiddines for the
Adminigration of the Criminal Judtice Act and Related Satutes, Vblume VI, Guide to Judiciary
Palicies and Procedures.

All daims, whether for compensation, or for expenditures, shall be submitted promptly after the
completion of all duties, at the risk of disallowance. If counsd files a petition for a writ of
certiorari, counsd's time and expenses involved in the preparation of the petition should be
included on the voucher for services performed in this court. After court approval all orders for
payment shall be processed through the Adminidrative Office.

Recapt of Other Payments. The provisons of section (f) of the Act are incorporated heran.
Appointed counse shall be under a continuing duty to report to the court any drcumstances
indicating financial ability on behalf of the person to pay part or all of the person’s counsd fees or
expensss. The court shall in no instance permit counsd who receives payments under the Act to
frudrate the intent of the limitations contained in sections (d) and (€) by the recaipt of other payment,
ather during, before, or after such representation.

Forms. For the appointment of counsd, the making of claims, and all other matters for which forms
shall have been approved by the Adminigtrative Office, such forms shall be used as a meatter of
course.

Effective Date and Amendments. This amended Plan shall take effect on November 14, 1986. It

may be amended at any time with the approval of the Judicial Council. [The present plan
incor porates an amendment made on December 16, 2002.]
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Local Rule 46.6. Procedure for Withdrawal in Criminal Cases

(@ Trial counsd's duty to continue to represent defendant on appeal until relieved by the court of

appesls.

An attorney who has represented a defendant in a criminal case in the digtrict court will be
respongible for representing the defendant on appeal, whether or not the attorney has entered an
appearance in the court of appeals, until the attorney is reieved of such duty by the court of
appeals SelLocal Rule 12.0(b).

(b) Withdrawal by counsd appointed in the didrict court.

©

When a defendant has been represented in the didtrict court by counsd appointed under the
Criminal Judtice Act, the derk will usually send a "Form for Sdection of Counsd on Appeal” to
defendant, which asks defendant to sdect among the following:

(1) representing him or hersdf on appeal and proceeding pro sg

(2) requesting trial counsd to be appointed on appeal to represent defendant on appeal;
(3) requesting the appointment of new counsd on appeal; and

(4) retaining private counsd for appeal.

If the defendant returns the form and dects to proceed with new counsd to be appointed on
appeal, then the court will ordinarily appoint new counsd and allow trial counsd to withdraw.

If counsel wishes to withdraw and ether the defendant fails to complete the form or counsd
wishes to terminate representation even though the defendant has sdected (2) above, counsd may
file an affidavit explaining the difficulty and move to withdraw.

An unsnorn declaration under the penalty of perjury in the formet set forth in 28 U.SC. § 1746
will suffice in place of an affidawvit.

Procedure for withdrawal in Stuations not governed by Local Rule 46.6(b).

Motions to withdraw as counsel on appeal in criminal cases must be accompanied by a notice of
appearance of replacement counsd or, in the absence of replacement counsd, such motions must
date the reasons for withdrawal and must be accompanied by one of the folloning:

(1) The defendant's completed application for appointment of replacement counsd under the
Criminal Judtice Act or a showing that such application has already been filed with the court
and, if defendant has not already been determined to be financially digible, certification of
compliance with Fed. R App. P. 24; or

78



(2) An affidavit from the defendant showing that the defendant has been advised that the defendant
may retain replacement counsd or apply for appointment of replacement counsd and expresdy
dating that the defendant does not wish to be represented by counsd but ects to appear pro se
or

(3) An affidavit from the defendant showing that the defendant has been advised of the
defendant's rights with regard to the appeal and expresdy stating that the defendant dects to
withdraw the appeal; or

(4) If the reason for the motion is the frivolousness of the appeal, a brief following the procedure
described in Anders v. California, 386 U.S 738 (1967), mud be filed with the court.
[Counsdl's attention is also directed to McCoy v. Court of Appeals, 486 U.S 429 (1988);
Penson v. Ohio, 488 U.S 75 (1988)] . Any such brief shall be filed only after counsdl has
ordered and read all rdevant transcripts, including trial, change of plea, and sentencing
transcripts, as well as the presentence investigation report. Counsd shall serve a copy of the
brief and motion on the defendant and advise the defendant that the defendant has thirty (30)
days from the date of service in which to file a brief in support of reversal or modification of
the judgment. The motion must be accompanied by proof of service on the defendant and
certification that counse has advisad the defendant of the defendant's right to file a separate
brief.

If counsd is unable to conmply with (1), (2), or (3) and does not think it appropriate to proceed in
accordance with (4), counsd may file an affidavit explaining the difficulty and move to withdraw.

An unsnorn declaration under the penalty of perjury in the format set forth in 28 U.SC. § 1746
will suffice in place of an affidawvit.

(d) Service.
All motions mugt be accompanied by proof of service on the defendant and the Government and will
be determined, without oral argument, by one or more judges.
Rule47. Local Rules by Courts of Appeals
(@ Local Rules.
(1) Each court of appeds acting by a mgority of its judges in regular active service may, after giving
gppropriate public notice and opportunity for comment, makeand amend rulesgoverningitspractice.
A genadly gpplicable direction to parties or lawyers regarding practice before a court must bein a

locd rule rather than an internd operating procedure or danding order. A locd rule must be
congstent with — but not duplicative of — Acts of Congress and rules adopted under 28 U.SC. §
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2072 and mugt conform to any uniform numbering system prescribed by the Judicid Conference of
theUnited Saes. Each drcuit derk must send the Adminigrative Office of the United States Courts
acopy of each locd rule and internd operating procedure when it is promulgated or amended.

(2) A locd ruleimposing areguirement of form must not be enforced in a manner that causes a party
to lose rights because of a nonwillful falure to comply with the requirement.

(b) Procedure When TherelsNo Contralling Law. A court of gppeals may regulate practicein a
particular case in any manner condstent with federd law, these rules, and locd rules of the drcuit. No
sanction or other disadvantage may be imposed for noncompliance with any requirement not in
federd law, federd rules, or thelocd circuit rules unless the dleged violator has been furnished in the
particular case with actud natice of the requirement.

Local Rule 47.0. Local Rules of the Firg Circuit
(@ Advisory Committee
(1) Membership. In accordance with 28 U.SC. § 2077(b) an advisory committee on the rules of
practice and internal operating procedures is hereby created for the court. This committee shall
conss of members of the Bar of the court as follows:  Three members from the Didtrict of
Massachusetts, two members from the Didtrict of Puerto Rico and one each from the Didricts of
Maine, New Hampshire and Rhode Idand.

(2) Duties. The advisory committee shall have an advisory role concerning the rules of practice and
internal operating procedures of the court. The advisory committee shall, among other things,

(A) provide a forumfor continuous study of the rules of practice and internal operating
procedures of the court;

(B) serveasa conduit between the bar and the public and the court regarding procedural
matters and suggestions for changes,

(©) condgder and recommend rules and amendments for adoption; and
(D) render reports fromtime to time, on its own initiative and on request, to the court.

(3) Terms of Members. The members of the advisory committee shall serve three-year terms, which
will be staggered commencing on October 1, 1986, so that three new members will be appointed

every year in such order asthe court decides. The court shall appoint one of the members of the
committee to serve as chairman.
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(b) Comments from Members of the Bar. Prior to the adoption of a proposed amendment to these
Rules, if time permits, the court will seek the comments and recommendations of interested members
of the bar through the office of the clerk and with the aid of the advisory committee created pursuant
to 28 U.SC. § 2077.

Local Rule47.1. Judicial Conference of the Firg Circuit

(@ Ajudicial conference of the Firgt Circuit will be held periodically in accordance with 28 U.SC. § 333.
The chief judge shall preside at the Conference.

(b) The chief judge of the circuit shall appoint a Planning Committee congsting of a circuit judge and/or
digtrict judge and such members of the Bar as they may designate to plan and conduct the
Conference.

(©) Members of the Conference shall include the following:

(1) Presidents of the state bar associations of states and commonwealths within the circuit;

(2) The dean or member of the faculty designated by the dean of each accredited law school within
the darcuit;

(3) All United Sates Attorneys of the circuit;

(4) Lawyersto be appointed from each date in numbers to be determined by the Planning
Committee, such appointment to be made by the district committee of each didrict; if such a
committee does not exist, such appointments to be made by the digtrict judges as determined by
each didrict court. Such additional members of the Bar may also be invited as the chief drcuit
judge, in consultation with the other circuit judges, and the Planning Committee shall decide; and

(5) All federal defenders designated by the chief judge of the circuiit.

(d) The Circuit Executive of this court shall be the Secretary of the Conference.

Rule48. Magers
(@ Appointment; Powers. A court of gopeds may gopoint agpecid madter to hold hearings, if
necessary, and to recommend factud findings and dispogition in metters andllary to proceedingsin the

court. Unless the order referring a matter to a master specifies or limits the master’s powers, those
powersindude, but are not limited to, the following:

(1) regulating al aspects of ahearing;
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(2) taking dl appropriate action for the efficient performance of the master’s duties under the order;
(3) requiring the production of evidence on al matters embraced in the reference; and
(4) adminigtering oaths and examining witnesses and parties.

(b) Compensation. If the master is not ajudge or court employee, the court must determine the master’s

compensation and whether the cogt isto be charged to any party.

Local Rule 48.0. Capital Cases

(@ Applicahility of Rule. Thisrule shall govern all matters in which this Court is requested to rulein
any case where the death penalty has been impaosed, including, but not limited to, the following:

(1) direct criminal appedals,

(2 appealsfrom Didrict Court rulings, such as on motions to vacate a sentence, petitions for a writ
of habeas corpus, and requests for a Say or other injunction;

(3) original petitions for a writ of habeas corpus;
(4) motions for second or successive habeas corpus applications,

(5 any related civil proceedings challenging the conviction or sentence of death, or the time, place
or manner of execution, as being in violation of federal law, whether filed by the prisoner or by
someone ese on hisor her behalf.

Such cases shall be referred to herein as " capital cases' and shall be governed by thisrule, except where
otherwise specified in a written order by the Court. To the extent that any local rule of this Court is
inconsgent with thisrule, this rule shall govern. All local rules of this Court, induding interim local rules,
are otherwise as applicable to capital cases as they would have been absent thisrule.

(b) Certificate of Death Penalty Case. A gpecial docket shall be maintained by the Clerk of this Court
for all casesfiled pursuant to thisrule.

(1) Filing. Upon the filing of any proceeding in any Didrict Court in this Circuit challenging a
sentence of death imposed pursuant to a federal or a state court judgment, each party to such
proceeding shall file a Certificate of Death Penalty Case with the Clerk of this Court. The U.S
Attorney shall file a Certificate of Death Penalty Case with the Clerk of this Court immediatdy
upon notifying the Didrict Court of intent to seek the death penalty in a federal criminal case.
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The U.S Attorney shall also update the Certificate immediately upon return of a verdict imposing
a sentence of death.

(2) Content of the Certificate. The Certificate shall sat forth the names, telephone numbers and
addresses of the parties and counsd, the proposed date and place of implementation of the
sentence of death, if set, and the emergency nature of the proceedings, if appropriate. It shall be
the respongbility of counse for all parties to apprise the Clerk of this Court of any changesin the
information provided on the Certificate as expeditioudy as possble.

c) Caetificates of Appealability and Says.

(1) Certificates of Appealability and Motions for Says. Certificates of appealability for all habeas
matters are addressed in Fed. R App. P. 22. If no express request for a certificate of
appealability has been filed in the digtrict or appellate court, a motion for stay of execution or a
notice of appeal shall be deemed to condtitute such a request.

(2) Says of Execution.

A)

®)

©

D)

Except where otherwise prohibited by 28 U.SC. § 2262, a sentence of death shall
autometically be stayed upon the filing of a notice of appeal. In cases wherethe
petitioner is seeking leave to file a second or successve application under 28 U.SC. 8
2254 or § 2255, a say of execution shall autormatically be issued upon approval by the
Court of Appeals of the filing of a second or successve application under 28 U.SC. 8§
2244(b). The Clerk shall immediately notify all parties and the sate or federal authorities
respongible for implementing the defendant's sentence of death of the stay of execution. If
natification is oral, it shall be followed as expeditioudy as possible by written notice.

Except where otherwise required by law or specified in a written order by the Court, an
automatic stay of execution shall remain in effect until the Court issues its mandate, at
which time the automatic stay shall expire. In the event that a motion requesting a stay of
mandate is filed, the motion should also be accompanied by a motion requesting a case-
Specific Say of execution.

The assgned pand may grant or modify or vacate any stay of execution at any time and
will consider upon request motions for a case-gpecific stay of execution. All motions for a
case spexific gay of execution must be accompanied by a memorandum of law, which
must include at a minimum the prevailing sandards of review and any relevant facts to
aovise the Court's decison.

Upon making the necessary findings, the Court may enter a case-pecific Say of
execution which shall dearly specify the duration of the Say.
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(E) TheClerk shall send noticeto all the parties and state or federal authorities responsible
for implementing the defendant’s sentence of death when a stay imposed by this provision,
be it automeatic or case-gpedific, is no longer in effect.



Appendix of Forms

Form 1. Notice of Appeal toa Court of Appeals From a Judgment or Order of a

Didrict Court
United Sates Didrict Court for the Didrict of
File Number
A.B., Pantiff )
V. ) Notice of Apped
C.D., Defendant )

Noticeis hereby given that [(here name dl parties taking the gpped), (plantiffs)(defendants) in the
above named case*| hereby apped to the United States Court of Appedsfor the First Circuit (from the
final judgment)(from an order (describing it)) entered in this action on the day of

©
Attorney for | |
[Address |

* See Rule 3(c) for permissble ways of identifying gopd lants.

85



Form 2. Notice of Appeal toa Court of AppealsFrom a Decison of the United
Sates Tax Court

United Sates Tax Court
Weashington, D.C.

A.B., Pdtitioner

V.
Commissioner of Internd
Revenue, Respondent

Docket No.

SN N N N

Notice of Apped

Noticeis hereby given that [here name dl parties taking the apped], hereby gppedsto the United
Sates Court of Appedsfor the Firg Circuit from (thet part of) the decision of this court entered in the
above captioned proceeding on the day of , (rdlating to ).

5]
Counsd for | |

[Address |

* See Rule 3(c) for permissble ways of identifying gppdlants.
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Form 3. Petition for Review of Order of an Agency, Board, Commission or Officer

United Sates Court of Appeds
for the Firgt Circuit
A.B., Petitioner )
V. ) Petition for Review
XYZ Commission, Respondent )

[(here name dll parties bringing the petition*] hereby petitions the court for review of the Order of
the X'YZ Commission (describe the order) entered on

5]
Attorney for Petitioners

[Address |

* See Rule 15.
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Form 4. Affidavit to Accompany Mation for Leaveto Appeal in Forma Pauperis

United Sates District Court for the District of

A.B., Paintiff
V. Case No.
C.D., Defendant
Affidavit in Support of Motion Ingructions

| swear or affirm under penalty of perjury that, because of my
poverty, | cannot prepay the docket fees of my appeal or post

abond for them. | believe| am entitled to redress. | swear or
affirm under pendty of perjury under United States laws that

my answerson thisform aretrue and correct.(28 U.S.C. 8

1746; 18U.S.C. §1621.)

Signed:

Complete dl questionsin this application and then Sgnit.
Do not leave any blanks: if the answer to aquestionis“0,”
“none” or “not applicable (N/A),” writein that response.
If you need more space to answer aquestion or to explain
your answe, atach a separate sheet of paper identified
with your name, your case's docket number, and the
question number.

Date:

My issueson appedl are:

1. For both you and you spouse estimate the average amount of money reca ved from each of the
following sources during the past 12 months. Adjust any amount that was recel ved weekly, biweekly,
quarterly, ssmiannually, or annually to show the monthly rate. Use grass amounts, that is, amounts

before any deductionsfor taxesor otherwise.

| ncome source

Employment

Sdf-employment

Income from red property
(such asrentd income)

Interest and dividends

Gifts

Average monthly amount during ~ Amount expected next month
the past 12 months

You

$
$

Spouse You Spouse
$ $ $
$ $ $
$ $ $
$ $ $
$ $ $
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Alimony $ $ $ $

Child support $ $ $ $

Retirement (such as socid $ $ $ $

Security, pensons, annuities,

insurance

Disability (such as socia $ $ $ $

Security, insurance payments)

Unemployment payments ~~ $ $ $ 3

Public-assistance $ $ $ $

(such as wdfare)

Other (specify): $ $ $ $
Total Monthly income: $ $ $ $

2. Lig your employment history, most recent employer firs. (Gross monthly pay is before taxes or other
deductions)

Employer Address Dates of Employment Grossmonthly pay

3. Ligt your gpouse's employment history, most recent employer first. (Gross monthly pay is before taxes
or other deductions)

Employer Address Dates of Employment Grossmonthly pay

4. How much cash do you and your spouse have? $
Bdow, sate any money you or your Soouse have in bank accounts or in any other financid
ingtitution.
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Financial Inditution Type of Account Amount you have Amount your spouse has

$ $
$ $
$ $

If you area prisoner, you mus attach a satement certified by the appropriate ingitutional officer
showing all recepts, expenditures, and balances during thelast sx monthsin your ingitutional
accounts. If you have multiple accounts, per haps because you have been in multipleingtitutions,
attach one certified satement of each account.

5. Lig theassets, and their values, which you or your spouseowns. Do not list dothing and ordinary
household furnishings.

Home (Vdue)  Other real edtate (Vaue) Motor Vehicle#1 (Vaue)
Make & year:
Modd!:
Regidtration #
Motor Vehide#2 (Vdue) Other asxts (Vaue) Other asts (Vdue)
Make & year:
Modd:
Regigtration #:

6. Sate every person, business, or organization owing you or your spouse money, and the amount owed.

Person owing you or your spouse  Amount owed to you Amount owed to your spouse
money

7. Sate the personswho rely on you or your spouse for support.

Name Relationship Age
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8. Edimate the average monthly expenses of you and your family. Show separately the amounts paid by
your spouse. Adjust any payments that are made weekly, biweekly, quarterly, ssmiannually, or
annually to show the monthly rate.

You Spouse

Rent or home mortgage payment (include lot rented $ $
for mobile home)

Are any red edtae taxes indluded? O Yes O No

Is property insurance included? O Yes O No
Utilities (dlectricity, heating fuel, water, sawer, and $ $

Telephone)
Home maintenance (repairs and upkesp) $ $
Food $ $
Clothing $ $
Laundry and dry-cleaning $ $
Medicd and denta expenses $ $
Trangportation (not including motor vehicle payments) $ $
Recredtion, entertainment, newspapers, magazines, €etc. $ $
Insurance (not deducted from wages or included in $ $
Mortgage payments)

Homeowner's or renter's $ $

Life $ $

Hedlth $ $

Motor Vehicle $ $

Other: $ $
Taxes (not deducted from wages or included in $ $

Mortgage payments) (specify):
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Ingalment payments
Motor Vehicle

Credit card (name):

Cther:

$

$

$

Depatment store (name): $
$

Alimony, maintenance, and support paid to others $
$

©“ B B B B B

Regular expenses for operations of business, professon,
or farm (attach detaled satement)

Other (specify): $

©

Total monthly expenses: $ $

9. Do you expect any major changesto your monthly income or expenses in your assets or liabilities
during the next 12 months?
OYes ONo If yes, describe on an atached sheet.

10. Have you paid —or will you be paying — an attorney any money for services in connection with this
case, induding the completion of thisform? O Yes 0O No
If yes, how much? $

If yes, date the atorney's name, address, and teephone number:

11. Have you paid —or will you be paying — anyone other than an attorney (such as a paralegal or a
typist) any money for servicesin connection with this case, including the completion of this form?
OYes ONo

If yes, how much? $
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If yes, Sate the person's name, address, and telephone number:

12. Provide any other information that will help explain why you cannot pay the docket fees for your
appesal.

13. Sate the address of your legal resdence.

Your daytime phone number: ( )

Your age: Your years of schooling:
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Form 5. Notice of Appeal to a Court of Appealsfrom a Judgment or Order of aDidrict
Court or a Bankruptcy Appéellate Pand

United Sates Didrict Court for the Didrict of

Inre

Debtor
FleNo

Hantiff
V.

N N N N N N N N N

Defendant

Notice of Apped to the United States Court of Appedsfor the First Circuit

, the plaintiff [or defendant or other party] appedsto the United States
Court of Appedsfor the Frg Circuit from the find judgment [or order or decree] of the district court for
thedidrict of [or bankruptcy gppellate pand of thefirg drcuit], entered in
thiscaseon , [here describe the judgment, order, or decre]

The partiesto the judgment [or order or decreg] gppeded from and the names and addresses of thelr
respective attorneys are as follows:

Dated

Sgned

Attorney for Appdlant

Address.
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Form 6. Certificate of Compliance With Rule 32(a)

Certificate of Compliance With Type-Volume Limitation,
Typeface Requirements, and Type Style Requirements

1. Thisbrief complieswith the type-volume limitation of Fed. R. App. P. 32(a)(7)(B) because:

O thisbrief contans[sate the number of] words, excluding the parts of the brief exempted by
Fed. R. App. P. 32(a)(7)(B)(iii), or

O thishbrief uses amonogpaced typeface and contains [tate the number of] lines of text,
excluding the parts of the brief exempted by Fed. R. App. P. 32(@)(7)(B)(iii).

2. Thisbrief complieswith the typeface requirements of Fed. R. App. P. 32(a)(5) and the type
gyle requirements of Fed. R. App. P. 32(a)(6) because:

O thishbrief has been prepared in aproportionally spaced typeface using [State name and verson
of word processing program)] in [date font Size and name of type sylg], or

O thishbrief has been prepared in amonospaced typeface usng [sate name and version of word
processing program] with [state number of characters per inch and name of type styld].

©

Attorney for

Dated:
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First Circuit Internal Operating Procedures

I ntroduction

This publication outlines the procedures followed in this Court, and its Clerk's Office, for the

processing of gopeds, petitionsfor review and other gppelate mattersin this Circuit. New techniques and
procedures are continudly tried and, when improvements are found, such procedures are adopted o thet a
any given time the procedures st forth herein may bein agtate of change.

Internal Operating Procedurel. Court Organization

A.

Fadlities. The Clerk's Office and the gppellate courtrooms are located in the John Joseph Moakley
United Sates Courthouse a 1 Courthouse Way in Boston. The st&ff atorneys, the Court of Appeds
library, the Circuit Executive and some of the gopdlate judges are located in the courthouse.

Clerk'sOffice. The office hoursfor the Clerk's Office are from 8:30 am. to 5:00 p.m., Monday
through Friday. In case of an emergency, the Clerk or the Chief Deputy Clerk may be contacted after
hours, however, appropriate arrangements should be made with the Clerk's Office in advance.

Library. The Court of Appedslibrary is open from 8:30 am. to 5:00 p.m. and atorneys practicang in
the federd courts may use the library, but books and materids may not be removed.

Saff Attorneys. The office of the S&ff atorneys asssts the Court in many ways including research,
drafting memoranda and other forms of legd assstance to the Court.

Internal Operating Procedurell. Attorneys

A.

Admisson. Attorneys seeking admission should obtain an gpplication from the court’ swebsite a
www.cal.uscourts.gov or write to the Clerk's Office. The admission feeimposed by Locd Rule
46.0(3) (1) is$50.00. Thereisan additiona $150.00 admission fee prescribed by the Court of Appedls
Miscdllaneous Fee Schedule, promulgated under 28 U.S.C. §1913. The combined fee of $200.00
should be pad in asingle check or money order, made payableto: "Clerk, United States Court.”
Attorneys can mail the completed application dong with the admisson fee to the Clerk’ s Office for
processing and a Certificate of Admission will be returned by mail. During court week, attorneys may
a0 gpply for admission in person & the Clerk's Office a least one hour prior to the start of the sesson
and will be admitted in open court or otherwise asthe court shall determine. See Federd Rule of
Appdlate Procedure 46 and Locd Rule 46.0(8). Where an gpplication raises questions about the
goplicant's qudification for admission, the Clerk will refer the matter to the Chief Judge. If the Chief
Judge condudesthat denid may be warranted, the matter will be referred to a pand for determination.
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B. Discipline. Proceduresto be followed in this Court are covered by Fed. R. App. P. 46(b) and the
Rules of Attorney Disciplinary Enforcement for the Court of Appeds for the Firgt Circuit. Copies of
the latter rules may be obtained a the Clerk's Office

Internal Operating Procedurelll. Initial Procedures

A. Appeals, Petitionsfor Review and Fees. In cases gppeded from the didtrict court, the notice of
apoped isfiled in the digtrict court in accordance with the Fed. R. App. P. and the combined docketing
andfiling feesare pad to the didtrict court derk. In adminigtrative agency cases and petitions for
mandamus, the docketing feeis paid to the Clerk of the Court of Appeds @ thetime the petitionis
filed in the Court of Appeds. The rdevant fees can be found in the Schedule of Fees posted on this
court's website a www.cal.uscourtsgo v.

B. Ordering Transcripts. The transcripts must be ordered from the court reporter(s) on Transcript
Order/Report Form which is avallable from the didtrict court derks and from the Clerk of the Court of
Appeds. The order for the transcript must be given within 10 days after the filing of the notice of
gpped and satidfactory financid arrangements must be made with the court reporter. See Fed. R. App.
P. 10, 11; Locd Rule10.0. Counsd are required to complete these arrangements before the copy of
the Transcript Order/Report isfiled with the Court of Appeds. If counsd are being paid under the
Crimina Justice Act (“CJA”), the CJA form must first be gpproved and then attached to the Transcript
Order/Report Form.

C. Reporter'sDuties If the reporter cannot complete the transcript within 30 days after the order, then
pursuant to Fed. R. App. P. 11(b) the reporter must file amation in the Court of Appedsfor an
enlargement of timefor filing the transcript. Counsd for gppdlants, however, would be well advised
to check with the court reporter to seetha the transcript will be timely filed and that the reporter is
meaking such areques, if it will not be so completed.

Internal Operating ProcedurelV. Docketing Procedures

A. Docketing. Pursuant to Fed. R. App. P. 12, appeds are docketed in the Court of Apped's upon receipt
from the Clerk of the didtrict court of copies of the notice of gpped and the district court docket entries.
If the docketing fee has not been paid in the didtrict court, the failure to pay is grounds for dismissal of
the gpped pursuant to Loca Rule 3.0. Locd Rule 3.0 dso requiresthe filing of a Docketing Statement
within 14 days of filing the Notice of Apped.

B. Screening. IntheFirg Circuit apreiminary screening takes place upon the docketing of the apped

and procedura defects are often called to the Court's attention for sua sponte action by the Court
including dismissa of the apped.
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. Briefing. Upon the filing of the record on gpped, including any transcripts required to complete the
record, the Clerk's Office sends to counsel a notice advising gppellant of the filing dates for the brief
and the gppendix. After the brief for gppdlant isfiled, the Clerk's Office likewise gives notice to the

appellee.

Internal Operating ProcedureV. Motion Procedures

A. General. Inaccordancewith Fed. R. App. P. 27(d) (3), dl motions must be accompanied by 3 copies,

and aproof of service showing the type of service that was made, i.e.,, by mail or by hand ddlivery.
The date of service establishes the due date for filing the response per Fed. R. App. P. 27(8)(3).

. Processing. All motions must be filed with the derk. The Sngle judge métters are tranamitted to a
sanglejudge and the matters caling for three judge action are tranamitted to a three judge pand. The
motion judge and the motion pand duties are rotated among the judges of this Court. All motions are
decided without ord argument, unlessthe Court orders otherwise. The motions are submitted to the
Court after the response time provided in Fed. R. App. P. 27(8)(3)(A) has run except for (1) routine
procedura motions which are usudly processed forthwith, and (2) emergency motions which may be
handled on an expedited basis. The court will not ordinarily await thefiling of areply to aresponse
before acting on amotion and response. If amovant intendsto file areply to aresponse, the movant
shdl promptly notify the clerk of theintended filing.

. Digpostion By the Clerk. Pursuant to Fed. R. App. P 27(b) and 1« Cir. R. 27.0(d), thederk is
authorized to digpose of cartain routine, procedura motionsin accordance with the Court’s sanding
indructions. Typica examplesinclude motions for an enlargement of time, to consolidate, to correct
filings, to correct captions, and to withdraw as counsd. Effective March 16, 2006, derk’ sordersare
identifidble by their form: aderk’ sorder dates on itsface that it is entered pursuant to 1<t Cir. R.

27.0(0).

. Emergencies. If counsd anticipates that amatter may arise requiring emergency action by the court
outside of ordinary business hours, the court'slocd rules advise counsd to contact the Clerk’ s Office a
the earliest opportunity to discuss the matter. Depending on the circumstances, the Clerk’ s Office, in
consultation with the duty judge and the Staff Attorney’ s Office, may make specid arrangements for
after hoursfilings and responses, issuance of orders after hours, and smilar matters. Counsel are
further advised that in al emergency matters, whether or not action outside of ordinary business hours
isrequired, the processisfadlitated if counsd contacts the Clerk’ s Office in advance and the mation
seeking expedited relief dearly indicates the date by which aruling is requested and the reasons

supporting expedition.
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Internal Operating ProcedureVI. Briefsand Appendices

A.

General. The court'swebste, www.cal.uscourts.gov, contains guideines and achecklist to assst
counsd in preparing briefs. Counsdl are advised thet any brief that does not conform to the require-
ments of the rules may be rgected.

Modifications. The following modifications of the Fed. R. App. P. gpply in the First Circuit:
1. Onecopy of the brief or petition must be filed on a computer generated disk. SeeLocd Rule 32.0.
2. Only 10 copies, including the disk, need befiled.

Deferred Appendix. Notethe Loca Rules of this Court do not provide for the proceeding on a
deferred gppendix pursuant to Fed. R. App. P. 30(c). If specid leaveto proceed under thismethod is
sought, and the Court grants such leave, the leave will be conditioned upon a shorter time schedule
than the Fed. R. App. P. generdly dlow so that the processing of the gpped will not take any longer
time than it would under the regular procedure.

Defaults. If the gppellant fallsto file the brief and appendix on time, the Clerk is authorized to enter an
order dismissing the gpped, and when an gppelleeisin default asto filing abrief, the gopellee will not
be heard a ord argument. The party in default may remove the default by showing specid circum-
gancejudifying the fallure to comply. Any motion to set asde adismissd should befiled within ten
days. SeelLocd Rule45.0.

I nternal Operating ProcedureVI1I. Screening and Calendaring

A.

General. Initidly, the saff attorney reviewsthe briefsin the cases the Clerk has assgned for a
particular sesson. If apand of 3 judges, in accordance with Fed. R. App. P. 34 and after consultation
with the st&ff atorney, is of the opinion that a case does not warrant ord argument, the Clerk so
advises counsd. Shortly after the decison as to hearing is made, the amount of time to be dlotted for
ord argument isaso set by the Court. Beforethe hearing ligt isfindly established, the Clerk notifies
the parties by |etter of the proposed date for hearing the case so that counsd may contact the Clerk if it
gppears that ascheduling conflict exigts.

Expedited Schedule. Expedited scheduling is provided autométically in those cases whereit is
required by statute, such as recdcitrant witness cases. In other cases arequest for expedited processing
may befiled, but the motion should be made shortly after the caseis docketed in the Court of Appeds.

Dates of Sessons. In January through June, and October through December, the Court usudly sitsfor
oneweek garting on thefirs Monday of the month. In either July or August, the court Stsfor one
week. In September the Court sarts on the Wednesday after Labor Day and dtsfor the 3 daysin that
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week and the 5 days in the fallowing week. In November and March the Court Sits two weeks, with
one week in Bogton and one week in Puerto Rico.

D. Judgesand Case Assgnment. In accordance with long-standing practice, cases are assgned to
pands on arandom basis provided, however, that a case may be assgned to a particular pand or to a
pand including a particular judge in the following circumstances:

1

2)

3

4)

where the case is a sequd to, or offshoot of, a case previoudy decided by the court (eg.,
following a remand);

where the case was presented to the duty pand in the regular course of duties, see, eg., Bui v.
DiPaolo, 170 F.3d 232, 238 (1* Cir. 1999) ("[a]s an adminidtrative measure, we advise
litigants thet, to the extent practicable, the pand that determines whether to issue acomple-
mentary COA aso will be the pand that adjudicates the gpped on the merits'), cert. denied,
529 U.S. 1086 (2000);

where a case has been assgned to apand, but scheduling changes (9., postponement of ord
argument) or changesin the procedurd handling of the case (eg., acase intended for summary
dispogtion istheregfter set for oral argument) require rescheduling;

where a case has been assgned to a pand, but the subsequent recusd of ajudge (or other
unavailability of ajudge, eg., duetoillness) makesit gopropriateto trandfer thecasetoa
different pand or to find areplacement judge.

No other non-random assgnments of cases shdl be made except for specia cause and with the
concurrence of the duty judge.

E. Judgesand Case Assgnment in Capital Cases.

1

2)

Capitd Case Pand. Capitd cases, asdefined in Locd Rule 48.0, shdl be randomly assigned to a
pand of three judges, of whom a least oneis an active judge of this Court, from the capitd case
pool. The capitd case pool of judges shdl consigt of dl active judges of this Court and those
senior judges who have filed with the Clerk a statement of willingnessto serve on capitd case

pands.

Duties of Capital Case Pand. Notwithstanding the practicesidentified in Internd Operating
Procedure V, the assigned capita case pand handles dl matters rdating to the case, induding but
not limited to, the merits of adirect apped, al case management, dl petitions for collaterd
review, mations for stay of execution, motions to vacate a stay of execution, gpplicationsfor a
certificate of gppedability, motions for an order authorizing the didtrict court to consder asecond
or successive goplication for habeas corpus, gpped s from subsequent petitions, and remands from
the United Siates Supreme Court.
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F. Timing. The Court will hear up to Sx cases per day. Generdly, it isthe practice of this Court to
schedule cases in which the brief for gppelleeisfiled by the fifteenth day of one month, so asto have
the case screened and assigned to the list for hearing or submisson on the second month thereefter.

Internal Operating Procedure VIII. Oral Argument

A. General. The Court establishesthetimesdlotted for ord argument and the Clerk so natifiesthe
parties a least one week before argument starts. Though the calendar is not called a the beginning of
the court day, counsd should be present a the opening or make arrangements to ascertain whether
thereisany change in the order of the cases a the opening of Court. It is counsd's responshbility to be
present and be prepared should earlier casestake lesstimefor ord argument than was anticipated. See
Locd Rule 34.1.

B. Disclosureof Pand in Advance of Oral Argument. The names of the judges on each pand may be
disclosed for a particular sesson seven (7) daysin advance of the sesson. Oncethe pand is made
public, the Court will not normaly grant motions for continuances or for achange in aagument date
during the same sesson.

C. Lights. Thedgnd lights are located on the Clerk's desk and they are set o that an amber light turns
on when there are five minutes left and it remains on until the red light turns on indicating that the time
for ord argument has ended.

D. Rebuttal. Extended rebutta is not encouraged, and the court normally expects rebuttd to be used only
where an unexpected matter has been raised and then usualy not more than aminute is alowed.

E. Recording. Ord argumentsin dl cases are digitdly recorded for the use of the Court and are not part
of the permanent record of the case. A disk copy of the recording of an ora argument may be obtained
by submitting arequest in writing to the Clerk with a check in the amount prescribed by the Judicid
Conference of the United States. The Schedule of Feesis posted on this court's website a
WWW.cal.uscourts.gov.

Internal Operating Procedure | X. Opinions & Judgments

A. Processng. When the opinion of the Court (and concurring and dissenting opinions, if any) are
completed, they are turned over to the Clerk for reproducing and rdlease. Copies of the opinion and
copies of the judgment are sent to one counsd for eech Sde. They are dso rdeased in dectronic
format on the same day.

B. Publication. The manner of deciding whether an opinion isto be published and the Court's policy
with respect to publication are st forth in Loca Rule 36.0.
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C. Electronic Access. The Court’s dockets and opinions are avallable dectronicdly through the PACER
network supported by the Adminigrative Office for the United Sates Courts. Detals are avallablein
the Clerk’s Office

Internal Operating Procedure X. Petitionsfor Pand Rehearing and Petitions for
Hearing or Rehearing En Banc

A. General. Fed. R. App. P. 40 and 35 should be consulted with respect to the procedures. Petitions for
rehearing are intended to bring to the attention of the panel damed errorsin the opinion and they are
not to be used for reargument of an issue previoudy presented.

B. NoResponse. Unlessthe court requests, no response to a petition is permitted.

C. EnBancProcessng. A petition for a hearing or rehearing en banc is submitted by the Clerk to the
pand that heard the case and to the other active Frgt Circuit judges. A petition for rehearing en banc
will aso be tregted as a petition for rehearing before the origind pand.

D. Vacation of Previous Opinion and Judgment. Usualy when an en banc rehearing is granted, the
previous opinion and judgment will be vacated.

I nternal Operating Procedure X1. Complaints Againgt Judges

The procedure for filing complaints againg judgesis st forth in the Rules of the Judicid Council of
the Firgt Circuit Governing Complaints of Judicid Misconduct or Disgbility. A copy of these Rules may
be obtained from the Clerk of this Court.

Office of the Clerk
U.S. Court of Appedsfor the Frg Circuit
John Joseph Moakley Courthouse
1 Courthouse Way, Suite 2500
Bogton, Massachusetts 02210

Internal Operating Procedure X11. Notification of Changesor Notifications of the
Court'sLocal Rulesand Internal Operating Procedures

Changesin the Locd Rules of this Court or its Internd Operating Procedures will be publicized by
creulating for comment the entire text of the proposed change to the following statelegd publishers

a Massechusatts Lawyers Weekly, 41 West Street, Boston, Massachusetts 02111.
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C.
d.

e

Rhode Idand Lawyers Weekly, /o Massachusatts Lawyers Weekly, 41 West Street, Boston, MA
02111.

New Hampshire Bar News, 112 Pleasant Street, Concord, New Hampshire 03301

Maine Bar Journd, PO. Box 788, Augusta, Maine 04332

Puerto Rico Bar Associdion, PO. Box 1900, San Juan, PR 00903.

Noatice of the changes will aso be placed in dl federa court bulletin boards and to al state bar
assocaiaions within the Circuit. Comments should be forwarded to the Clerk's Office within thirty days
from the date of the notice
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Rules of Attorney Disciplinary Enforcement
for the Court of Appeals
for the First Circuit

Effective August 1, 2002

The Court of Appedsfor the Frgt Circuit, in furtherance of itsinherent power and responghility to
supervise the conduct of attorneys who are admitted to practice beforeit, or admitted for the purpose of a
particular proceeding (pro hac vice), promulgates the following Rules of Attorney Disciplinary
Enforcement superseding dl of its other Rules pertaining to disciplinary enforcement heretofore
promulgeted.

RULE |
Attorneys Convicted of Crimes.

A. Upon filing with this Court of a certified copy of ajudgment of conviction demongtrating that any
atorney admitted to practice before the Court has been convicted in any Court of the United Sates, or the
Didtrict of Columbia, or of any Sate, territory, commonwedth or possesson of the United Satesof a
serious crime as hereinafter defined, the Chief Judge shall refer the metter to adisciplinary pand. The
disciplinary pand shdl enter an order immediately suspending that attorney, whether the conviction
resulted from a pleaof guilty or nolo contendere or from averdict after trid or otherwise, and regardless of
the pendency of any gpped,, until find digpogtion of adisciplinary proceeding to be commenced upon
such conviction. A copy of such order shdl immediately be served by the Clerk of this Court upon the
atorney persondly or by certified or registered mail. Upon motion and good cause shown, the disciplinary
pand may set asde such order when it gopearsin theinterest of justice to do so.

B. Theterm "sarious crime’ shdl include any fdony and any lesser crime, anecessary dement of
which, as determined by the statutory or common law definition of such crimein the jurisdiction where the
judgment was entered, involves fase swearing, misrepresentation, fraud, willful faillure to file income tax
returns, deceit, bribery, extortion, misappropriation, theft, or an attempt or acongpiracy or solicitation of
another to commit a"serious crime.”

C. Uponthefiling of a certified copy of ajudgment of conviction of an attorney for aserious crime,
the disciplinary pand shdl, in addition to suspending that attorney in accordance with the provisions of
thisRule, dso initiate disciplinary proceedings in which the sole issue to be determined shdl be the extent
of thefind discipline to beimposed asaresult of the conduct resulting in the conviction, provided thet no
final digpogition will be rendered until al direct gppeds from the conviction are concluded. The certified
copy of the judgment of conviction shdl be condusive evidence of the commission of that crime by the
atorney in question.

D. Upon thefiling of acertified copy of ajudgment of conviction of an atorney for any crime not
condiituting a"serious crime,”" the Chief Judge may refer the maiter to adisciplinary pand for disciplinary
proceedings or may exercise discretion to make no reference with respect to convictions for minor offenses
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for which discipline would not be gppropriate.

E. Any atorney suspended under the first paragraph of this Rule will be reinstated immediately upon
the filing of a certificate demongirating that the underlying conviction has been vacated or reversed on
direct apped, but the reinstatement shdl not terminate any disciplinary proceeding then pending againg the
atorney, the digpogition of which shal be determined by the disciplinary pand on the basis of dl available
evidence pertaining to both guilt and the extent of discipline to be imposed.

RULE Il
Discipline Imposed by Other Courts.

A. Any atorney admitted to practice before this Court shdl, upon being subject to public discipline
by any other Court of the United States, or the Didtrict of Columbia, or of any Sate, territory, common-
wedlth or possession of the United States, promptly inform the Clerk of this Court of such action.

B. Upon filing of a cetified copy of ajudgment, order, or other officid document demongtrating theat
an atorney admitted to practice before this Court has been publicly disciplined by another court, the Chief
Judge shdl refer the matter to a disciplinary panel and the Clerk of this Court shdl serve on the attorney,
persondly or by certified or registered mail, a notice contaning:

1. acopy of the judgment or order from the other court; and

2. anorder to show cause directing that the attorney inform this Court within 30 days &fter
sarvice of the order of any dam predicated upon the grounds set forth in paragraph (C)
of this Rule that the imposition of substantidly smilar discipline on the attorney would
be unwarranted and the reasons therefor. The order shdl dso Sate that a hearing on such
acdam mus be requested within 30 days after service of the order.

C. Upon the expiration of the time to show cause, if no response has been filed, then the disciplinary
pand shdl enter an order imposing substantialy smilar discipline. If atimely response isfiled, the
disciplinary pand shdl, after any gpplicable hearing or other proceedings, impose substantialy the same
discipline impaosed by the other court unless the atorney demondrates, and the disciplinary pand is
persuaded:

1. tha the procedure used by the other court was S0 lacking in notice or opportunity to be
heard as to condtitute a deprivation of due process; or

2. that there was such an infirmity of proof establishing the misconduct asto give rise to the
clear conviction that this Court could not, congstent with its duty, accept as find the
conclusion on that subject; or

3. that theimpodtion of subgtantidly smilar discipline by this Court would result in grave
injudtice; or
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4.  that the misconduct established is deemed by this Court to warrant different discipline.

Where the disciplinary pand determines that any of these dements exi, it shdl enter such other order asiit
deems gopropriate.

D. Indl other repects, afind adjudication in ancther court that an atorney has been guilty of
misconduct shdl establish conclusvely the misconduct for purposes of any disciplinary proceeding in this
Court.

RULE I
Disbarment on Consent or Resignation in Other Courts.

A. Any atorney admitted to practice before this Court who shdl be disbarred on consent or resign
from the bar of any other court of the United States or the Didtrict of Columbia, or from the Bar of any
date, territory, commonwedlth or possession of the United Sates while an investigation into dlegations of
misconduct is pending, shall, upon the filing with this Court of a certified or exemplified copy of the
judgment or order acoepting such disharment on consent or resignation, cease to be permitted to practice
before this Court and be stricken from the rall of attorneys admitted to practice before this Court.

B. Any atorney admitted to practice before this Court shdl, upon being disbarred on consent or
resgning from the bar of any other court of the United States or the Didtrict of Columbia, or from the Bar
of any dae, territory, commonwedth or possesson of the United States while an investigation into
adlegations of misconduct is pending, promptly inform the Clerk of this Court of such disbarment on
consent or resgnation.

RULE IV
Sandards for Professond Conduct.

A. For misconduct defined in these Rules, and for good cause shown, and after notice and opportu-
nity to be heard, any attorney admitted to practice before this Court may be disbarred, sugpended from
practice before this Court, reprimanded or subjected to such other disciplinary action as the circumstances
may warran.

B. Actsor omissons by an atorney admitted to practice before this Court, individualy or in concert
with any other person or persons, which violate the Code of Professona Responghility, either of the State,
territory, commonwedth or possesson of the United States in which the atorney maintains his principd
office; or of the state, territory, commonwedth or possession of the United States in which the attorney is
acting a the time of the misconduct; or of the state in which the drcuit maintainsits Clerk's Office, shall
congtitute misconduct and shdl be grounds for discipling whether or not the act or omisson occurred in
the course of the atorney-client rdaionship. The Code of Professond Responsibility means that code
adopted by the highest court of the state, territory, commonwedth or possession of the United States, as
amended from time to time by that court, except as otherwise provided by specific Rule of this Court after
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consderation of comments by representatives of bar associations within the Sate, territory, commonwedth
or posession of the United Sates. Failure to comply with the Federd Rules of Appdlate Procedure, the
Locd Rules of this Court, or the orders of this Court may aso condtitute misconduct and be grounds for
discipline.

RULEV
Disciplinary Procesdings.

A. When misconduct or alegations of misconduct on the part of an atorney admitted to practice
before this Court shal come to the attention of a Judge or officer of this Court, whether by complaint or
otherwise, and the gpplicable procedure is not otherwise mandated by these rules, the Judge or officer shdl
refer the matter to the Chief Judge for initid review. If the Chief Judge determines that misconduct is
dleged which, if subgtantiated, would warrant discipline by this Court, the Chief Judge shdl refer the
matter to adisciplinary pand; if not, the Chief Judge may dismiss the matter. A disciplinary pand shdll
cons s of three judges of this Court, whether active or senior, gopointed by the Chief Judge. The Chief
Judge may sarve as a member of the disciplinary pand. In the absence of the Chief Judge, the active judge
most senior in service on the Court serves as chair. If no active judge is on the disciplinary pand, the Chief
Judge shdl gppoint the chair. The disciplinary pand may at any time gppoint counsd to investigate or to
prosecute any disciplinary matter. In a matter in which the Chief Judge is recused, references to "Chief
Judge’ shdl mean the senior active judge who is not recused.

B. If the disciplinary pand determines that cause may exist for disciplinary action, the disciplinary
pand will direct the Clerk of the Court to issue an order to the attorney in question to show cause why (1)
specified discipline should not be imposed or (2) discipline to be determined later should not be imposed.
The order shdl be sarved on the atorney persondly or by certified or registered mail, shal notify the
atorney of the dleged conduct and the reason the conduct may justify disciplinary action, and shal direct
that 5 copies of aresponse, including any supporting evidence or request for a hearing, be filed within 30
days of sarvice of the order or such other time as the order may specify. The Clerk shdl dso gppend a
copy of these rulesto the order. In any response to the order, the atorney must dso (a) include an
affidavit liging the other bars to which the atorney is admitted, (b) note which if any of the facts dleged
are controverted, and () specify the basis on which any controverted facts are disputed. If the disciplinary
pand determines on initid investigation and review that cause does not exist for disciplinary action, the
disciplinary pand may dismiss the matter.

C. If the attorney fals to timely respond to an order to show cause, or if the atorney's timely
regoonse to the order to show cause does not pecificaly request to be heard in person, the disciplinary
pand may direct entry of an order imposing discipline or take any other gopropriate action. If the attorney
specificaly requests to be heard in person, ether in defense or in mitigation, the disciplinary pand shall st
the matter for such hearing asis gppropriate under the circumdaances. The disciplinary pand may itsdf
order a hearing whether or not one is requested. Following such a hearing and the receipt of any findings
or recommendation that may be required and any further submissons that the disciplinary pand may
invite, the disciplinary pand may direct entry of an order imposing discipline or take any other gopropriate
action.
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D. If ahearing is ordered, the disciplinary pand may conduct the hearing itsdlf or designate a gpecid
master (including but not limited to a digtrict judge or magidrate judge serving within the circuit) for
purposes of conducting any hearing. The disciplinary pane (or the specid madter, subject to the ingruction
of the disciplinary pand) may in its discretion adopt appropriate procedura and evidentiary rules for any
such hearing. At the concluson of a hearing held before a specid madter, the specia master shdl promptly
make areport of findings and--if directed by the disciplinary pand--recommendations to the disciplinary
pand. A copy of the report and any recommendations shal be made avallable to the atorney under
investigation. The disciplinary pand may regject or adopt the findings and/or recommendations of the
gpecid master in whole or part.

E. Any atorney may file a petition for rehearing by the disciplinary panel or a combined petition for
rehearing by the disciplinary pand and suggestion for rehearing en banc by the active judges of the Court.
Similarly, the attorney may seek a stay of any disciplinary order entered by the disciplinary pand, the ay
to be sought from the disciplinary pand in the first ingtance and thereafter if desired by the attorney from
the Court en banc. The procedures for any such petition will be in accordance with the Federd Rules of
Appdlate Procedure and the Loca Rules of this Court. If en banc review is granted, any senior judge shal
be digible to be a member of the en banc Court, a that judges dection, in the circumstances specified in
28 U.SC. 8 46(c).

E At any time, the disciplinary pand may in its discretion refer a disciplinary matter pending before
it to an gopropriae state bar associaion or Sae disciplinary board. In such acase, the disciplinary pand is
free to dismiss the matter or hold its own proceedings in abeyance pending the completion of the ate
disciplinary proceedings. Nothing in these rules prevents any disciplinary pand, Judge, or officer of this
Court from bringing disciplinary matters to the attention of the gppropriate state disciplinary authorities.

G The provisons of this Rule shdl govern disciplinary proceedings addressed to misconduct as
defined in Rule 1V, and shdl dso gpply to any proceedings under Rule | (Attorneys Convicted of Crimes),
Rule Il (Discipline Imposed by Other Courts), and Rule VII (Reingtatement) to the extent not incons stent
with the express provisons of those rules.

RULE VI
Disbarment on Consent While Under Disciplinary Investigation or Prosecution.

A. Any atorney admitted to practice before this Court who is the subject of an investigation into, or a
pending proceeding involving, dlegations or misconduct may consent to disbarment, but only by
ddivering to this Court an afidavit Sating that the attorney desires to consent to disbarment and that:

1. theatorney’s consant isfredy and voluntarily rendered; the atorney is not being
subjected to coercion or duress; the atorney is fully awvare of the implications of so
consenting;;

2. theatorney is aware that there is a presently pending investigation or proceeding
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involving dlegation thet there exist grounds for the atorney’s discipline the nature of
which the attorney shdl specificdly set forth;

3. thedtorney acknowledges that the materid facts so dleged are true; and

4.  the atorney 0 consents because the atorney knows that if charges were predicted upon
the matters under investigation, or if the proceeding were prosecuted, the attorney could
not successfully defend himsdlf.

B. Upon recapt of the required afidavit, this Court shdl enter an order disbarring the atorney.

C. The order disbarring the attorney on consent shdl be a matter of public record. However, the
affidavit required under the provisons of this Rule shdl not be publicly disdlosed or made avallable for use
in any other proceeding except upon order of this Court.

RULE VII
Reingatement.

A. Unless the sugpenson order provides otherwise, an atorney who is suspended shdl be automati-
cdly reingated a the end of the period of sugpension upon filing with this Court of an affidavit of
compliance with the provisons of the order. An atorney who is suspended indefinitely or disbarred may
not resume practice until reingtated by order of this Court. Suspensions may be directed to run concur-
rently with a suspenson mandated by other state or federa courts, in which event the atorney shdl be
eigible for reinstatement in this Court when said suspenson expires and will be automaticdly reinstated
upon filing with this Court an affidavit indicating that the period of suspension has run.

B. Pdtitions for reinstatement by an attorney disbarred or indefinitdy suspended under these rules
ghdl be filed with the Clerk of this Court and contain a concise statement of the circumstances of the
disciplinary proceeding, the discipline imposed by this Court, and the grounds that judtify reingtatement of
the attorney in question. In accordance with Rule V, the Chief Judge shdl conduct an initid review, and,
as warranted, dismiss the petition or refer it to adisciplinary pand. After whatever investigation it seesfit,
the disciplinary pand may st the métter for whatever hearing it deems gppropriate under the circum-
dances

C. The ptitioner shdl have the burden of demongtrating by clear and convincing evidence that he or
ghe has the mord qudifications, competency, and learning in the law required for admission to practice law
before this Court and that the resumption of the practice of law will not be detrimentd to the integrity and
ganding of the bar or to the adminigration of justice, or subversve to the public interest.

D. If the disciplinary pand finds that the petitioner is unfit to resume the practice of law, the petition
shdl be dismissed. If the petitioner is found fit to resume the practice of law, the disciplinary pand shdl
enter an order of rengatement, provided that the disciplinary panel may make reingatement conditiona
upon the payment of dl or part of the codts of the proceedings, and upon the making of partid or complete
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redtitution to parties harmed by the petitioner whose conduct led to the suspension or disbarment, and the
disciplinary pand may impose such other reasonable conditions as it deems meet. Further, if the petitioner
has been suspended or disbarred for five or more years, the disciplinary pand may inits discretion
condition reingtatement upon the furnishing of proof of competency and learning in the law, which proof
may include successful completion of an examination for admission to practice subsequent to the date of
sugpension or disbarment.

E. No petition for rengatement under this Rule shdl be filed within one year following an adverse
final judgment upon a petition for reingatement filed by or on behdf of the same atorney.

RULE VI
Attorneys Specidly Admitted.

Whenever an attorney applies to be admitted or is admitted to this Court for purposes of a particular
proceeding (pro hec vice), the atorney shdl be deemed thereby to have conferred disciplinary jurisdiction
upon this Court for any dleged misconduct of that atorney arisng in the course of or in the preparation for
such proceeding.

RULE IX
Appointment of Counsd.

Whenever counsd is gppointed pursuant to these rules to investigate dlegations of misconduct or
prosecute disciplinary proceedings or in conjunction with a reingtatement petition filed by a disciplined
atorney, amember of the Bar of this Court shdl be gppointed. Counsd, once gppointed, shdl not resgn
without the consent of the disciplinary pand.

RULE X
Duties and Powers of the Clerk.

A. The Clerk of this Court shal promptly notify the Nationa Discipline Data Bank operated by the
American Bar Association of any order imposing public discipline upon any attorney admitted to practice
before this Court.

B. The Clerk of this Court is empowered, upon being informed that any attorney admitted to practice
before this Court has been convicted of any crime or has been subjected to discipline by another court, to
obtain and file with this Court a certified or exemplified copy of such conviction or disciplinary judgment
or order.

C. Whenever it gppears that any person who is disharred or suspended or censured or disbarred on
consent by this Court is admitted to practice law in any other jurisdiction or before any other court, the
Clerk of this Court is empowered, to the extent he deemsiit desirable and necessary to supplement the
action taken under dause A, above, to 0 advise the disciplinary authority in such other jurisdiction or such
other court.
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RULE XI
Jurisdiction.

Nothing contained in these Rules shdl be consgtrued to deny to this Court such powers as ae
necessary for the Court to maintain control over proceedings conducted before it, such as proceedings for
contempt under Title 18 of the United States Code or under Rule 42 of the Federd Rules of Crimind
Procedure.

RULE XII
Effective Date.

These Rules shdl become effective on August 1, 2002, provided that any formd disciplinary
proceedings then pending before the Court shdl (unless the Court otherwise directs) be concluded under
the Rules exigting prior to that date.
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RULESFOR JUuDICIAL-CONDUCT AND JUDICIAL-DISABILITY PROCEEDINGS

Preface

These Rules were promulgated by the Judicial Conference of the United States, after public
comment, pursuant to 28 U.S.C. 88 331 and 358, to establish standards and procedures for
addressing complaints filed by complainants or identified by chief judges, under the Judicial
Conduct and Disability Act, 28 U.S.C. 8§88 351-364.



ARTICLE |. GENERAL PROVISIONS

1. Scope

These Rules govern proceedings under the Judicial Conduct and Disability Act, 28 U.S.C.
88 351-364 (the Act), to determine whether a cover ed judge has engaged in conduct
preudicial to the effective and expeditious administration of the business of the courtsor is
unable to dischar ge the duties of office because of mental or physical disability.

Commentary on Rule 1

In September 2006, the Judicial Conduct and Disability Act Study Committee, appointed
in 2004 by Chief Justice Rehnquist and known as the "Breyer Committee,” presented areport,
known as the "Breyer Committee Report,” 239 F.R.D. 116 (Sept. 2006), to Chief Justice Roberts
that evaluated implementation of the Judicial Conduct and Disability Act of 1980, 28 U.S.C.

88 351-364. The Breyer Committee had been formed in response to criticism from the public
and the Congress regarding the effectiveness of the Act'simplementation. The Executive
Committee of the Judicial Conference directed the Judicial Conference Committee on Judicial
Conduct and Disability to consider the recommendations made by the Breyer Committee and to
report on their implementation to the Conference.

The Breyer Committee found that it could not evaluate implementation of the Act without
establishing interpretive standards, Breyer Committee Report, 239 F.R.D. at 132, and that a
major problem faced by chief judges in implementing the Act was the lack of authoritative
interpretive standards. 1d. at 212-15. The Breyer Committee then established standards to guide
its evaluation, some of which were new formulations and some of which were taken from the
"[llustrative Rules Governing Complaints of Judicial Misconduct and Disability," discussed
below. The principal standards used by the Breyer Committee are in Appendix E of its Report.
Id. at 238.

Based on the findings of the Breyer Committee, the Judicial Conference Committee on
Judicial Conduct and Disability concluded that there was a need for the Judicial Conference to
exercise its power under Section 358 of the Act to fashion standards guiding the various officers
and bodies who must exercise responsibility under the Act. To that end, the Judicial Conference
Committee proposed rules that were based largely on Appendix E of the Breyer Committee
Report and the Illustrative Rules.

The Illustrative Rules were originally prepared in 1986 by the Special Committee of the
Conference of Chief Judges of the United States Courts of Appeals, and were subsequently
revised and amended, most recently in 2000, by the predecessor to the Committee on Judicial
Conduct and Disability. The Illustrative Rules were adopted, with minor variations, by circuit
judicia councils, to govern complaints under the Judicial Conduct and Disability Act.

After being submitted for public comment pursuant to 28 U.S.C. § 358(c), the present
Rules were promulgated by the Judicial Conference on March 11, 2008.



2. Effect and Construction

(@)

(b)

Generally. These Rulesare mandatory; they supersede any conflicting judicial-
council rules. Judicial councils may promulgate additional rulesto implement the
Act aslong asthoserulesdo not conflict with these Rules.

Exception. A Rulewill not apply if, when performing duties authorized by the Act,
achief judge, a special committee, a judicial council, the Judicial Conference
Committee on Judicial Conduct and Disability, or the Judicial Conference of the
United States expressly finds that exceptional circumstancesrender application of
that Rulein a particular proceeding manifestly unjust or contrary to the purposes
of the Act or these Rules.

Commentary on Rule 2

Unlike the lllustrative Rules, these Rules provide mandatory and nationally uniform

provisions governing the substantive and procedura aspects of misconduct and disability
proceedings under the Act. The mandatory nature of these Rules is authorized by 28 U.S.C.

8 358(a) and (c). Judicial councils retain the power to promulgate rules consistent with these
Rules. For example, alocal rule may authorize the electronic distribution of materials pursuant
to Rule 8(b).

Rule 2(b) recognizes that unforeseen and exceptional circumstances may call for a

different approach in particular cases.

3. Definitions

(@

(b)

(©)

(d)

(€)

Chief Judge. “Chief judge” meansthe chief judge of a United States Court of

Appeals, of the United States Court of International Trade, or of the United States

Court of Federal Claims.

Circuit Clerk. “Circuit clerk” meansa clerk of a United States court of appeals, the

clerk of the United States Court of International Trade, the clerk of the United

States Court of Federal Claims, or the circuit executive of the United States Court of

Appealsfor the Federal Circuit.

Complaint. A complaint is:

@D a document that, in accordance with Rule 6, isfiled by any person in hisor
her individual capacity or on behalf of a professional organization; or

(2 information from any sour ce, other than a document described in (c)(1), that
gives a chief judge probable cause to believe that a covered judge, as defined
in Rule 4, has engaged in misconduct or may have a disability, whether or
not theinformation isframed asor isintended to be an allegation of
misconduct or disability.

Court of Appeals, District Court, and District Judge. " Courts of appeals,” " district

court,” and " district judge,” where appropriate, include the United States Court of

Federal Claims, the United States Court of International Trade, and thejudges

ther eof.

Disability. “Disability” isatemporary or permanent condition rendering ajudge

unable to dischar ge the duties of the particular judicial office. Examples of

disability include substance abuse, the inability to stay awake during court

proceedings, or a severeimpair ment of cognitive abilities.



" Judicial Council and Circuit. “Judicial council” and “circuit,” where appropriate,
include any courts designated in 28 U.S.C. § 363.
(9) Magistrate Judge. “Magistrate judge,” where appropriate, includes a special
master appointed by the Court of Federal Claimsunder 42 U.S.C. § 300aa—12(c).
(h) Misconduct. Cognizable misconduct:
Q) isconduct prejudicial to the effective and expeditious administration of the
business of the courts. Misconduct includes, but isnot limited to:

(A)
(B)
(©)
(D)
(E)

(F)
(G)

using thejudge's office to obtain special treatment for friendsor
relatives;

accepting bribes, gifts, or other personal favorsrelated to thejudicial
office;

having improper discussions with partiesor counsel for onesidein a
case,

treating litigants or attorneysin a demonstrably egregious and hostile
manner;

engaging in partisan political activity or making inappropriately
partisan statements,

soliciting fundsfor organizations; or

violating other specific, mandatory standards of judicial conduct,
such asthose pertaining to restrictions on outside income and
requirementsfor financial disclosure.

(2 isconduct occurring outside the performance of official dutiesif the conduct
might have a prejudicial effect on the administration of the business of the
courts, including a substantial and widespread lowering of public confidence
in the courts among reasonable people.

3 doesnot include:

(A)

(B)

an allegation that isdirectly related to the merits of a decision or
procedural ruling. An allegation that callsinto question the
correctness of ajudge' sruling, including a failureto recuse, without
more, ismeritsrelated. If thedecision or rulingisalleged to bethe
result of an improper motive, e.g., a bribe, ex parte contact, racial or
ethnic bias, or improper conduct in rendering a decision or ruling,
such as personally derogatory remarksirrelevant to the issues, the
complaint isnot cognizableto the extent that it attacksthe merits.
an allegation about delay in rendering a decision or ruling, unlessthe
allegation concerns an improper motive in delaying a particular
decision or habitual delay in a significant number of unrelated cases.

(i) Subject Judge. “Subject judge’ meansany judgedescribed in Rule4 whoisthe
subject of a complaint.

Commentary on Rule 3

Rule 3 is derived and adapted from the Breyer Committee Report and the Illustrative

Rules.

Unless otherwise specified or the context otherwise indicates, the term "complaint” is
used in these Rules to refer both to complaints identified by a chief judge under Rule 5 and to
complaints filed by complainants under Rule 6.



Under the Act, a"complaint” may be filed by "any person” or "identified" by a chief
judge. See28 U.S.C. 8 351(a) and (b). Under Rule 3(c)(1), complaints may be submitted by a
person, in hisor her individual capacity, or by a professional organization. Generally, the word
"complaint" brings to mind the commencement of an adversary proceeding in which the
contending parties are left to present the evidence and legal arguments, and judges play the role
of an essentially passive arbiter. The Act, however, establishes an administrative, inquisitorial
process. For example, even absent acomplaint under Rule 6, chief judges are expected in some
circumstances to trigger the process -- "identify a complaint,” see 28 U.S.C. § 351(b) and Rule 5
-- and conduct an investigation without becoming a party. See 28 U.S.C. § 352(a); Breyer
Committee Report, 239 F.R.D. at 214; lllustrative Rule 2(j). Even when acomplaint isfiled by
someone other than the chief judge, the complainant lacks many rights that a litigant would have,
and the chief judge, instead of being limited to the "four corners of the complaint,” must, under
Rule 11, proceed as though misconduct or disability has been alleged where the complainant
reveals information of misconduct or disability but does not claim it as such. See Breyer
Committee Report, 239 F.R.D. at 183-84.

An alegation of misconduct or disability filed under Rule 6 isa"complaint,” and the
Rule so providesin subsection (c)(1). However, both the nature of the process and the use of the
term "identify" suggest that the word "complaint” covers more than a document formally
triggering the process. The process relies on chief judges considering known information and
triggering the process when appropriate. "ldentifying" a"complaint,” therefore, is best
understood as the chief judge's concluding that information known to the judge constitutes
probable cause to believe that misconduct occurred or a disability exists, whether or not the
information is framed as, or intended to be an accusation. This definition is codified in (c)(2).

Rule 3(e) relates to disability and provides only the most genera definition, recognizing
that a fact-specific approach isthe only one available.

The phrase "prejudicial to the effective and expeditious administration of the business of
the courts” is not subject to precise definition, and subsection (h)(1) therefore provides some
specific examples. Although the Code of Conduct for United States Judges may be informative,
its main precepts are highly general; the Code isin many potential applications aspirational rather
than a set of disciplinary rules. Ultimately, the responsibility for determining what constitutes
misconduct under the statute is the province of the judicial council of the circuit subject to such
review and limitations as are ordained by the statute and by these Rules.

Even where specific, mandatory rules exist -- for example, governing the receipt of gifts
by judges, outside earned income, and financial disclosure obligations -- the distinction between
the misconduct statute and the specific, mandatory rules must be bornein mind. For example, an
inadvertent, minor violation of any one of these Rules, promptly remedied when called to the
attention of the judge, might still be aviolation but might not rise to the level of misconduct
under the statute. By contrast, a pattern of such violations of the Code might well rise to the
level of misconduct.

An allegation can meet the statutory standard even though the judge's alleged conduct did
not occur in the course of the performance of official duties. The Code of Conduct for United
States Judges expressly covers awide range of extra-official activities, and some of these
activities may constitute misconduct. For example, allegations that ajudge solicited funds for a
charity or participated in a partisan political event are cognizable under the Act.
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On the other hand, judges are entitled to some leeway in extra-officia activities. For
example, misconduct may not include a judge being repeatedly and publicly discourteousto a
spouse (not including physical abuse) even though this might cause some reasonabl e people to
have diminished confidence in the courts. Rule 3(h)(2) states that conduct of this sort is covered,
for example, when it might lead to a "substantial and widespread" |owering of such confidence.

Rule 3(h)(3)(A) tracks the Act, 28 U.S.C. § 352(b)(1)(A)(ii), in excluding from the
definition of misconduct allegations "[d]irectly related to the merits of adecision or procedural
ruling." This exclusion preserves the independence of judges in the exercise of judicial power
by ensuring that the complaint procedure is not used to collaterally attack the substance of a
judge'sruling. Any allegation that callsinto question the correctness of an official action of a
judge -- without more -- is merits-related. The phrase "decision or procedural ruling” is not
limited to rulingsissued in deciding Article Ill cases or controversies. Thus, acomplaint
challenging the correctness of a chief judge's determination to dismiss a prior misconduct
complaint would be properly dismissed as merits-related -- in other words, as challenging the
substance of the judge's administrative determination to dismiss the complaint -- even though it
does not concern the judge's rulingsin Article I11 litigation. Similarly, an allegation that ajudge
had incorrectly declined to approve a Criminal Justice Act voucher is merits-related under this
standard.

Conversely, an allegation -- however unsupported -- that ajudge conspired with a
prosecutor to make a particular ruling is not merits-related, even though it "relates” to aruling in
acolloquia sense. Such an allegation attacks the propriety of conspiring with the prosecutor and
goes beyond a challenge to the correctness -- "the merits" -- of theruling itself. An allegation
that ajudge ruled against the complainant because the complainant is a member of a particular
racial or ethnic group, or because the judge dislikes the complainant personally, is aso not
merits-related. Such an allegation attacks the propriety of arriving at rulings with anillicit or
improper motive. Similarly, an allegation that a judge used an inappropriate term to refer to a
class of peopleis not merits-related even if the judge used it on the bench or in an opinion; the
correctness of the judge's rulingsis not at stake. An allegation that ajudge treated litigants or
attorneys in a demonstrably egregious and hostile manner while on the bench is also not
merits-related.

The existence of an appellate remedy is usually irrelevant to whether an alegation is
merits-related. The merits-related ground for dismissal exists to protect judges independencein
making rulings, not to protect or promote the appellate process. A complaint alleging an
incorrect ruling is merits-related even though the complainant has no recourse from that ruling.
By the same token, an allegation that is otherwise cognizable under the Act should not be
dismissed merely because an appellate remedy appears to exist (for example, vacating a ruling
that resulted from an improper ex parte communication). However, there may be occasions when
appellate and misconduct proceedings overlap, and consideration and disposition of a complaint
under these Rules may be properly deferred by a chief judge until the appellate proceedings are
concluded in order to avoid, inter alia, inconsistent decisions.

Because of the special need to protect judges independence in deciding what to say in an
opinion or ruling, asomewhat different standard applies to determine the merits-relatedness of a
non-frivolous allegation that ajudge's language in aruling reflected an improper motive. If the
judge's language was relevant to the case at hand -- for example a statement that aclaimislegally
or factually "frivolous" -- then the judge's choice of language is presumptively merits-related and
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excluded, absent evidence apart from the ruling itself suggesting an improper motive. If, on the
other hand, the challenged language does not seem relevant on its face, then an additional inquiry
under Rule 11 is necessary.

With regard to Rule 3(h)(3)(B), acomplaint of delay in asingle caseis excluded as
merits-related. Such an allegation may be said to challenge the correctness of an officia action
of the judge -- in other words, assigning alow priority to deciding the particular case. But, by the
same token, an allegation of a habitual pattern of delay in asignificant number of unrelated cases,
or an alegation of deliberate delay in asingle case arising out of an illicit motive, is not
merits-related.

The remaining subsections of Rule 3 provide technical definitions clarifying the
application of the Rules to the various kinds of courts covered.

4. Covered Judges

A complaint under these Rules may concern the actions or capacity only of judges of
United States courts of appeals, judges of United Statesdistrict courts, judges of United
States bankruptcy courts, United States magistrate judges, and judges of the courts
specified in 28 U.S.C. § 363.

Commentary on Rule 4

This Rule tracks the Act. Rule 8(c) and (d) contain provisions as to the handling of
complaints against persons not covered by the Act, such as other court personnel, or against both
covered judges and noncovered persons.

ARTICLEIIl. INITIATION OF A COMPLAINT

5. ldentification of a Complaint
(a) Identification. When a chief judge hasinformation constituting reasonable grounds

for inquiry into whether a covered judge has engaged in misconduct or hasa
disability, the chief judge may conduct an inquiry, as he or she deems appropriate,
into the accuracy of theinformation even if norelated complaint has been filed. A
chief judge who finds probable cause to believe that misconduct has occurred or
that a disability exists may seek an informal resolution that he or shefinds
satisfactory. If noinformal resolution isachieved or isfeasible, the chief judge may
identify a complaint and, by written order stating the reasons, begin the review
provided in Rule 11. If the evidence of misconduct is clear and convincing and no
informal resolution is achieved or isfeasible, the chief judge must identify a
complaint. A chief judge must not declineto identify a complaint merely because
the person making the allegation has not filed a complaint under Rule6. ThisRule
issubject to Rule7.

(b) Noncompliance with Rule 6(d). Rule 6 complaintsthat do not comply with the
requirements of Rule 6(d) must be considered under thisRule.



Commentary on Rule 5
This Rule is adapted from the Breyer Committee Report, 239 F.R.D. at 245-46.

The Act authorizes the chief judge, by written order stating reasons, to identify a
complaint and thereby dispense with the filing of awritten complaint. See 28 U.S.C. § 351(b).
Under Rule 5, when a chief judge becomes aware of information constituting reasonable grounds
to inquire into possible misconduct or disability on the part of a covered judge, and no formal
complaint has been filed, the chief judge has the power in his or her discretion to begin an
appropriate inquiry. A chief judge's decision whether to informally seek aresolution and/or to
identify a complaint is guided by the results of that inquiry. If the chief judge concludes that
thereis probable cause to believe that misconduct has occurred or a disability exists, the chief
judge may seek an informal resolution, if feasible, and if failing in that, may identify a complaint.
Discretion is accorded largely for the reasons police officers and prosecutors have discretion in
making arrests or bringing charges. The matter may be trivial and isolated, based on marginal
evidence, or otherwise highly unlikely to lead to a misconduct or disability finding. On the other
hand, if the inquiry leads the chief judge to conclude that there is clear and convincing evidence
of misconduct or adisability, and no satisfactory informal resolution has been achieved or is
feasible, the chief judge isrequired to identify a complaint.

Aninformal resolution is one agreed to by the subject judge and found satisfactory by the
chief judge. Because an informal resolution under Rule 5 reached before a complaint is filed
under Rule 6 will generally cause a subsequent Rule 6 complaint aleging the identical matter
to be concluded, see Rule 11(d), the chief judge must be sure that the resolution is fully
appropriate before endorsing it. In doing so, the chief judge must balance the seriousness of the
matter against the particular judge's aacrity in addressing theissue. The availability of this
procedure should encourage attempts at swift remedial action before aformal complaint isfiled.

When a complaint isidentified, awritten order stating the reasons for the identification
must be provided; this begins the process articulated in Rule 11. Rule 11 provides that once the
chief judge has identified a complaint, the chief judge, subject to the disqualification provisions
of Rule 25, will perform, with respect to that complaint, al functions assigned to the chief judge
for the determination of complaints filed by a complainant.

In high-visibility situations, it may be desirable for the chief judge to identify a complaint
without first seeking an informal resolution (and then, if the circumstances warrant, dismiss or
conclude the identified complaint without appointment of a special committee) in order to assure
the public that the allegations have not been ignored.

A chief judge's decision not to identify a complaint under Rule 5 is not appealable and is
subject to Rule 3(h)(3)(A), which excludes merits-related complaints from the definition of
misconduct.

A chief judge may not decline to identify a complaint solely on the basis that the unfiled
allegations could be raised by one or more persons in afiled complaint, but none of these persons
has opted to do so.

Subsection (a) concludes by stating that this Ruleis"subject to Rule 7." Thisisintended
to establish that only: (i) the chief judge of the home circuit of a potential subject judge, or
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(i1) the chief judge of acircuit in which misconduct is alleged to have occurred in the course of
officia business while the potential subject judge was sitting by designation, shall have the
power or aduty under this Rule to identify a complaint.

Subsection (b) provides that complaints filed under Rule 6 that do not comply with the
requirements of Rule 6(d), must be considered under this Rule. For instance, if acomplaint has
been filed but the form submitted is unsigned, or the truth of the statements therein are not
verified in writing under penalty of perjury, then a chief judge must nevertheless consider the
allegations as known information, and proceed to follow the process described in Rule 5(a).

6. Filing a Complaint

(a) Form. A complainant may use the form reproduced in the appendix to these Rules
or aform designated by therules of thejudicial council in thecircuit in which the
complaint isfiled. A complaint form isalso available on each court of appeals
website or may be obtained from the circuit clerk or any district court or
bankruptcy court within the circuit. A form isnot necessary to file a complaint, but
the complaint must be written and must include the information described in (b).

(b) Brief Statement of Facts. A complaint must contain a concise statement that details
the specific facts on which the claim of misconduct or disability isbased. The
statement of facts should include a description of:

(@D} what happened;

2 when and wheretherelevant events happened;

3 any information that would help an investigator check thefacts; and

4) for an allegation of disability, any additional factsthat form the basis of that
allegation.

(© Legibility. A complaint should betypewritten if possible. If not typewritten, it must
belegible. Anillegiblecomplaint will bereturned to the complainant with a request
toresubmit it in legibleform. If aresubmitted complaint isstill illegible, it will not
be accepted for filing.

(d) Complainant's Address and Signature; Verification. The complainant must provide
a contact address and sign the complaint. Thetruth of the statements madein the
complaint must be verified in writing under penalty of perjury. If any of these
requirements are not met, the complaint will be accepted for filing, but it will be
reviewed under only Rule 5(b).

(e Number of Copies; Envelope Marking. The complainant shall providethe number
of copies of the complaint required by local rule. Each copy should bein an
envelope marked “ Complaint of Misconduct” or “ Complaint of Disability.” The
envelope must not show the name of any subject judge.

Commentary on Rule 6

The Rule is adapted from the Illustrative Rules and is self-explanatory.

7. Whereto Initiate Complaints
(a) Whereto File. Except asprovided in (b),

Q) a complaint against a judge of a United States court of appeals, a United
Statesdistrict court, a United States bankruptcy court, or a United States



magistrate judge must be filed with the circuit clerk in thejurisdiction in
which the subject judge holds office.

2 a complaint against a judge of the United States Court of International Trade
or the United States Court of Federal Claims must befiled with the
respective clerk of that court.

(©)) a complaint against a judge of the United States Court of Appealsfor the
Federal Circuit must befiled with the circuit executive of that court.

(b) Misconduct in Another Circuit; Transfer. If a complaint alleges misconduct in the
cour se of official business while the subject judge was sitting on a court by
designation under 28 U.S.C. 88 291293 and 294(d), the complaint may befiled or
identified with the circuit clerk of that circuit or of the subject judge's home cir cuit.
The proceeding will continuein the circuit of thefirst-filed or first-identified
complaint. Thejudicial council of the circuit wherethe complaint wasfirst filed or
first identified may transfer the complaint to the subject judge's home circuit or to
the circuit wherethe alleged misconduct occurred, asthe case may be.

Commentary on Rule 7

Title 28 U.S.C. 8§ 351 states that complaints are to be filed with "the clerk of the court of
appeals for the circuit." However, in many circuits, thisroleisfilled by circuit executives.
Accordingly, the term "circuit clerk,” as defined in Rule 3(b) and used throughout these Rules,
appliesto circuit executives.

Section 351 uses the term "the circuit” in away that suggests that either the home circuit
of the subject judge or the circuit in which misconduct is alleged to have occurred is the proper
venue for complaints. With an exception for judges sitting by designation, the Rule requires the
identifying or filing of a misconduct or disability complaint in the circuit in which the judge
holds office, largely based on the administrative perspective of the Act. Given the Act's
emphasis on the future conduct of the business of the courts, the circuit in which the judge holds
office is the appropriate forum because that circuit is likely best able to influence a judge's future
behavior in constructive ways.

However, when judges sit by designation, the non-home circuit has a strong interest in
redressing misconduct in the course of official business, and where alegations also involve a
member of the bar -- ex parte contact between an attorney and ajudge, for example -- it may
often be desirable to have the judicial and bar misconduct proceedings take place in the same
venue. Rule 7(b), therefore, allows transfer to, or filing or identification of acomplaint in, the
non-home circuit. The proceeding may be transferred by the judicial council of the filing or
identified circuit to the other circuit.

8. Action by Clerk
(a) Receipt of Complaint. Upon receiving a complaint against a judgefiled under Rule

5or 6, thecircuit clerk must open afile, assign a docket number accordingto a
uniform numbering scheme promulgated by the Judicial Conference Committee on
Judicial Conduct and Disability, and acknowledge the complaint’s receipt.
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(b) Distribution of Copies. Theclerk must promptly send copies of a complaint filed
under Rule 6 to thechief judge or the judge authorized to act as chief judge under
Rule 25(f), and copies of complaintsfiled under Rule5 or 6 to each subject judge.
Theclerk must retain the original complaint. Any further distribution should be as
provided by local rule.

(c) Complaints Against Noncovered Persons. |f theclerk receivesa complaint about a
person not holding an office described in Rule 4, the clerk must not accept the
complaint for filing under these Rules.

(d) Receipt of Complaint about a Judge and Another Noncovered Person. If a
complaint isreceived about a judge described in Rule 4 and a person not holding an
office described in Rule 4, the clerk must accept the complaint for filing under these
Rules only with regard to the judge and must inform the complainant of the
l[imitation.

Commentary on Rule 8
This Ruleis adapted from the Illustrative Rules and is largely self-explanatory.

The uniform docketing scheme described in subsection (a) should take into account
potential problems associated with acomplaint that names multiple judges. One solution may be
to provide separate docket numbers for each subject judge. Separate docket numbers would help
avoid difficultiesin tracking cases, particularly if acomplaint is dismissed with respect to some,
but not all of the named judges.

Complaints against noncovered persons are not to be accepted for processing under these
Rules but may, of course, be accepted under other circuit rules or procedures for grievances.

9. Timefor Filing or Identifying a Complaint

A complaint may befiled or identified at any time. If the passage of time has made an
accurate and fair investigation of a complaint impractical, the complaint must be dismissed
under Rule 11(c)(1)(E).

Commentary on Rule 9

This Ruleis adapted from the Act, 28 U.S.C. 88 351, 352(b)(1)(A)(iii), and the
[llustrative Rules.

10. Abuse of the Complaint Procedure
(a) Abusive Complaints. A complainant who hasfiled repetitive, harassing, or frivolous

complaints, or has otherwise abused the complaint procedure, may berestricted
from filing further complaints. After giving the complainant an opportunity to
show causein writing why hisor her right to file further complaints should not be
limited, ajudicial council may prohibit, restrict, or impose conditionson the
complainant's use of the complaint procedure. Upon written request of the
complainant, thejudicial council may revise or withdraw any prohibition,
restriction, or condition previously imposed.

(b)  Orchestrated Complaints. When many essentially identical complaints from
different complainants arereceived and appear to be part of an orchestrated
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campaign, the chief judge may recommend that the judicial council issue a written
order instructing the circuit clerk to accept only a certain number of such
complaintsfor filing and to refuseto accept further ones. Theclerk must send a
copy of any such order to anyone whaose complaint was not accepted.

Commentary on Rule 10
This Ruleis adapted from the Illustrative Rules.

Rule 10(a) provides a mechanism for ajudicia council to restrict the filing of further
complaints by a single complainant who has abused the complaint procedure. In some instances,
however, the complaint procedure may be abused in a manner for which the remedy provided in
Rule 10(a) may not be appropriate. For example, some circuits have been inundated with
submissions of dozens or hundreds of essentially identical complaints against the same judge or
judges, all submitted by different complainants. In many of these instances, persons with
grievances against a particular judge or judges used the Internet or other technology to
orchestrate mass complaint-filing campaigns against them. If each complaint submitted as part
of such acampaign were accepted for filing and processed according to these Rules, there would
be a serious drain on court resources without any benefit to the adjudication of the underlying
merits.

A judicial council may, therefore, respond to such mass filings under Rule 10(b) by
declining to accept repetitive complaints for filing, regardless of the fact that the complaints are
nominally submitted by different complainants. When the first complaint or complaints have
been dismissed on the merits, and when further, essentially identical submissions follow, the
judicia council may issue a second order noting that these are identical or repetitive complaints,
directing the circuit clerk not to accept these complaints or any further such complaints for filing,
and directing the clerk to send each putative complainant copies of both orders.

ARTICLE IIl. REVIEW OF A COMPLAINT BY THE CHIEF JUDGE

11. Review by the Chief Judge

(a) Purpose of Chief Judge's Review. When a complaint isidentified by the chief judge
or isfiled, the chief judge must review it unlessthe chief judgeisdisqualified under
Rule 25. If the complaint containsinfor mation constituting evidence of misconduct
or disability, but the complainant does not claim it as such, the chief judge must
treat the complaint asif it did allege misconduct or disability and give noticeto the
subject judge. After reviewing the complaint, the chief judge must determine
whether it should be:
D dismissed;
2 concluded on the ground that voluntary corrective action has been taken;
©)] concluded because intervening events have made action on the complaint no

longer necessary; or

4 referred to a special committee.

(b) Inquiry by Chief Judge. In determining what action to take under Rule 11(a), the
chief judge may conduct a limited inquiry. Thechief judge, or a designee, may
communicateorally or in writing with the complainant, the subject judge, and any
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(©)

(d)

(€)

(f)

(9)

otherswho may have knowledge of the matter, and may review transcripts or other

relevant documents. I1n conducting theinquiry, the chief judge must not determine

any reasonably disputed issue.

Dismissal.

Q) Allowable grounds. A complaint must be dismissed in wholeor in part to the
extent that the chief judge concludesthat the complaint:

(A) allegesconduct that, even if true, isnot prejudicial to the effective and
expeditious administration of the business of the courts and does not
indicate a mental or physical disability resulting in inability to
discharge the duties of judicial office;

(B) isdirectly related to the merits of a decision or procedural ruling;

(C) isfrivolous;

(D) isbased on allegations lacking sufficient evidenceto raise an inference
that misconduct has occurred or that a disability exists,

(E) isbased on allegations which areincapable of being established
through investigation;

(F has been filed in the wrong circuit under Rule 7; or

(G) isotherwisenot appropriatefor consideration under the Act.

(2 Disallowed grounds. A complaint must not be dismissed solely because it
repeats allegations of a previously dismissed complaint if it also contains
material information not previously considered and does not constitute
harassment of the subject judge.

Corrective Action. The chief judge may conclude the complaint proceeding in whole

or in part if:

Q) an informal resolution under Rule 5 satisfactory to the chief judge was
reached before the complaint wasfiled under Rule 6, or

2 the chief judge deter mines that the subject judge has taken appropriate
voluntary corrective action that acknowledges and remedies the problems
raised by the complaint.

Intervening Events. The chief judge may conclude the complaint proceedingin

wholeor in part upon determining that intervening eventsrender someor all of the

allegations moot or make remedial action impossible.

Appointment of Special Committee. If someor all of the complaint isnot dismissed

or concluded, the chief judge must promptly appoint a special committeeto

investigate the complaint or any relevant portion of it and to make
recommendationsto the judicial council. Before appointing a special committee, the
chief judge must invite the subject judge to respond to the complaint either orally or
in writing if the judge was not given an opportunity during thelimited inquiry. In

the chief judge' s discretion, separate complaints may be joined and assigned to a

single special committee. Similarly, a single complaint about mor e than onejudge

may be severed and morethan one special committee appointed.

Notice of Chief Judge's Action; Petitionsfor Review.

Q) When special committeeisappointed. If a special committeeisappointed,
the chief judge must notify the complainant and the subject judgethat the
matter has been referred to a special committee and identify the member s of
the committee. A copy of the order appointing the special committee must be
sent to the Judicial Conference Committee on Judicial Conduct and
Disability.
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2 When chief judge disposes of complaint without appointing special
committee. If the chief judge disposes of the complaint under Rule 11(c), (d),
or (e), the chief judge must prepare a supporting memorandum that sets
forth thereasonsfor the disposition. Except asauthorized by 28 U.S.C.

8 360, the memor andum must not include the name of the complainant or of
the subject judge. Theorder and the supporting memorandum, which may
be one document, must be provided to the complainant, the subject judge,

and the Judicial Conference Committee on Judicial Conduct and Disability.

3 Right of petition for review. If the chief judge disposes of a complaint under
Rule 11(c), (d), or (e), the complainant and subject judge must be notified of
theright to petition thejudicial council for review of the disposition, as
provided in Rule 18. If a petition for review isfiled, the chief judge must
promptly transmit all materials obtained in connection with theinquiry
under Rule 11(b) to thecircuit clerk for transmittal to thejudicial council.

(h) Public Availability of Chief Judge' s Decision. The chief judge's decision must be

made public to the extent, at the time, and in the manner provided in Rule 24.

Commentary on Rule 11

Subsection (a) lists the actions available to achief judge in reviewing acomplaint. This
subsection provides that where a complaint has been filed under Rule 6, the ordinary doctrines of
waiver do not apply. A chief judge must identify as a complaint any misconduct or disability
issues raised by the factual allegations of the complaint even if the complainant makes no such
claim with regard to thoseissues. For example, an allegation limited to misconduct in
fact-finding that mentions periods during atrial when the judge was asleep must be treated as a
complaint regarding disability. Some formal order giving notice of the expanded scope of the
proceeding must be given to the subject judge.

Subsection (b) describes the nature of the chief judge'sinquiry. It isbased largely on the
Breyer Committee Report, 239 F.R.D. at 243-45. The Act states that dismissal is appropriate
"when alimited inquiry . . . demonstrates that the allegations in the complaint lack any factual
foundation or are conclusively refuted by objective evidence." 28 U.S.C. § 352(b)(1)(B). At the
same time, however, Section 352(a) states that "[t]he chief judge shall not undertake to make
findings of fact about any matter that is reasonably in dispute." These two statutory standards
should be read together, so that a matter is not "reasonably" in dispute if alimited inquiry shows
that the allegations do not constitute misconduct or disability, that they lack any reliable factual
foundation, or that they are conclusively refuted by objective evidence.

In conducting alimited inquiry under subsection (b), the chief judge must avoid
determinations of reasonably disputed issues, including reasonably disputed issues as to whether
the facts alleged constitute misconduct or disability, which are ordinarily left to a special
committee and the judicial council. An allegation of fact is ordinarily not "refuted” simply
because the subject judge deniesit. The limited inquiry must reveal something more in the way
of refutation before it is appropriate to dismiss a complaint that is otherwise cognizable. If itis
the complainant's word against the subject judge's -- in other words, there is simply no other
significant evidence of what happened or of the complainant's unreliability -- then there must be
a special-committee investigation. Such a credibility issue is a matter "reasonably in dispute”
within the meaning of the Act.
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However, dismissal following alimited inquiry may occur when the complaint refersto
transcripts or to witnesses and the chief judge determines that the transcripts and witnesses al|
support the subject judge. Breyer Committee Report, 239 F.R.D. at 243. For example, consider
acomplaint alleging that the subject judge said X, and the complaint mentions, or it is
independently clear, that five people may have heard what the judge said. Id. The chief judgeis
told by the subject judge and one witness that the judge did not say X, and the chief judge
dismisses the complaint without questioning the other four possible witnesses. Id. Inthis
example, the matter remains reasonably in dispute. If all five witnesses say the judge did not say
X, dismissal is appropriate, but if potential witnesses who are reasonably accessible have not
been questioned, then the matter remains reasonably in dispute. Id.

Similarly, under (c)(1)(A), if it isclear that the conduct or disability aleged, evenif true,
is not cognizable under these Rules, the complaint should be dismissed. If that issueis
reasonably in dispute, however, dismissal under (c)(1)(A) isinappropriate.

Essentially, the standard articulated in subsection (b) is that used to decide motions for
summary judgment pursuant to Fed. R. Civ. P. 56. Genuine issues of material fact are not
resolved at the summary judgment stage. A materia fact is one that "might affect the outcome of
the suit under the governing law,” and a disputeis "genuine” if "the evidence is such that a
reasonable jury could return averdict for the nonmoving party.” Anderson v. Liberty Lobby, 477
U.S. 242, 248 (1986). Similarly, the chief judge may not resolve a genuine issue concerning a
material fact or the existence of misconduct or a disability when conducting alimited inquiry
pursuant to subsection (b).

Subsection (c¢) describes the grounds on which a complaint may be dismissed. These are
adapted from the Act, 28 U.S.C. § 352(b), and the Breyer Committee Report, 239 F.R.D. at
239-45. Subsection (¢)(1)(A) permits dismissal of an allegation that, even if true, does not
constitute misconduct or disability under the statutory standard. The proper standards are set out
in Rule 3 and discussed in the Commentary on that Rule. Subsection (c)(1)(B) permits dismissal
of complaints related to the merits of a decision by a subject judge; this standard is al'so governed
by Rule 3 and its accompanying Commentary.

Subsections (¢)(1)(C)-(E) implement the statute by allowing dismissal of complaints that
are "frivolous, lacking sufficient evidence to raise an inference that misconduct has occurred, or
containing allegations which are incapable of being established through investigation.” 28
U.S.C. 8 352(b)(1)(A)(iii).

Dismissal of acomplaint as "frivolous,” under Rule 11(c)(1)(C), will generally occur
without any inquiry beyond the face of the complaint. For instance, when the alegations are
facially incredible or so lacking in indicia of reliability that no further inquiry is warranted,
dismissal under this subsection is appropriate.

A complaint warranting dismissal under Rule 11(c)(1)(D) isillustrated by the following
example. Consider acomplainant who alleges an impropriety and asserts that he knows of it
because it was observed and reported to him by a person who isidentified. The judge denies that
the event occurred. When contacted, the source also deniesit. In such acase, the chief judge's
proper course of action may turn on whether the source had any role in the allegedly improper
conduct. If the complaint was based on alawyer's statement that he or she had an improper ex
parte contact with ajudge, the lawyer's denid of the impropriety might not be taken as wholly
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persuasive, and it would be appropriate to conclude that areal factual issueisraised. Onthe
other hand, if the complaint quoted a disinterested third party and that disinterested party denied
that the statement had been made, there would be no value in opening aformal investigation. In
such a case, it would be appropriate to dismiss the complaint under Rule 11(c)(1)(D).

Rule 11(c)(1)(E) is intended, among other things, to cover situations when no evidenceis
offered or identified, or when the only identified source is unavailable. Breyer Committee
Report, 239 F.R.D. at 243. For example, acomplaint alleges that an unnamed attorney told the
complainant that the judge did X. Id. The subject judge deniesit. The chief judge requests that
the complainant (who does not purport to have observed the judge do X) identify the unnamed
witness, or that the unnamed witness come forward so that the chief judge can learn the unnamed
witness's account. 1d. The complainant responds that he has spoken with the unnamed witness,
that the unnamed witness is an attorney who practicesin federal court, and that the unnamed
witness is unwilling to be identified or to come forward. Id. at 243-44. The allegation isthen
properly dismissed as containing alegations that are incapable of being established through
investigation. 1d.

If, however, the situation involves a reasonabl e dispute over credibility, the matter should
proceed. For example, the complainant alleges an impropriety and alleges that he or she
observed it and that there were no other witnesses; the subject judge denies that the event
occurred. Unless the complainant's allegations are facially incredible or so lacking indicia of
reliability warranting dismissal under Rule 11(c)(1)(C), a special committee must be appointed
because there is amaterial factual question that is reasonably in dispute.

Dismissal is also appropriate when a complaint isfiled so long after an alleged event that
memory loss, death, or changes to unknown residences prevent a proper investigation.

Subsection (¢)(2) indicates that the investigative nature of the process prevents the
application of claim preclusion principles where new and material evidence becomes available.
However, it aso recognizes that at some point a renewed investigation may constitute
harassment of the subject judge and should be foregone, depending of course on the seriousness
of the issues and the weight of the new evidence.

Rule 11(d) implementsthe Act's provision for dismissal if voluntary appropriate
corrective action has been taken. It islargely adapted from the Breyer Committee Report, 239
F.R.D. 244-45. The Act authorizes the chief judge to conclude the proceedings if "appropriate
corrective action has been taken." 28 U.S.C. § 352(b)(2). Under the Rule, action taken after the
complaint isfiled is "appropriate” when it acknowledges and remedies the problem raised by the
complaint. Breyer Committee Report, 239 F.R.D. at 244. Because the Act deals with the
conduct of judges, the emphasisis on correction of the judicial conduct that was the subject of
the complaint. 1d. Terminating a complaint based on corrective action is premised on the
implicit understanding that voluntary self-correction or redress of misconduct or adisability is
preferable to sanctions. Id. The chief judge may facilitate this process by giving the subject
judge an objective view of the appearance of the judicia conduct in question and by suggesting
appropriate corrective measures. 1d. Moreover, when corrective action is taken under Rule 5
satisfactory to the chief judge before a complaint isfiled, that informal resolution will be
sufficient to conclude a subsequent complaint based on the identical conduct.
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"Corrective action” must be voluntary action taken by the subject judge. Breyer
Committee Report, 239 F.R.D. at 244. A remedial action directed by the chief judge or by an
appellate court without the participation of the subject judge in formulating the directive or
without the subject judge's subsequent agreement to such action does not constitute the requisite
voluntary corrective action. Id. Neither the chief judge nor an appellate court has authority
under the Act to impose aformal remedy or sanction; only the judicial council can impose a
formal remedy or sanction under 28 U.S.C. § 354(a)(2). 1d. Compliance with a previous council
order may serve as corrective action alowing conclusion of alater complaint about the same
behavior. Id.

Where ajudge's conduct has resulted in identifiable, particularized harm to the
complainant or another individual, appropriate corrective action should include steps taken by
that judge to acknowledge and redress the harm, if possible, such as by an apology, recusal from
acase, or apledgeto refrain from similar conduct in the future. 1d. Whilethe Act is generally
forward-looking, any corrective action should, to the extent possible, serveto correct a specific
harm to an individual, if such harm can reasonably be remedied. Id. In some cases, corrective
action may not be "appropriate” to justify conclusion of acomplaint unless the complainant or
other individual harmed is meaningfully apprised of the nature of the corrective action in the
chief judge's order, in a direct communication from the subject judge, or otherwise. 1d.

Voluntary corrective action should be proportionate to any plausible allegations of
misconduct in the complaint. The form of corrective action should aso be proportionate to any
sanctions that ajudicial council might impose under Rule 20(b), such as a private or public
reprimand or a change in case assignments. Breyer Committee Report, 239 F.R.D at 244-45. In
other words, minor corrective action will not suffice to dispose of a serious matter. Id.

Rule 11(e) implements Section 352(b)(2) of the Act, which permitsthe chief judge to
"conclude the proceeding,” if "action on the complaint is no longer necessary because of
intervening events," such as aresignation from judicial office. Ordinarily, however, stepping
down from an administrative post such as chief judge, judicia-council member, or court-
committee chair does not constitute an event rendering unnecessary any further action on a
complaint alleging judicial misconduct. Breyer Committee Report, 239 F.R.D. at 245. Aslong
as the subject of the complaint performsjudicial duties, acomplaint alleging judicial misconduct
must be addressed. Id.

If acomplaint is not disposed of pursuant to Rule 11(c), (d), or (e), a special committee
must be appointed. Rule 11(f) states that a subject judge must be invited to respond to the
complaint before a special committee is appointed, if no earlier response was invited.

Subject judges, of course, receive copies of complaints at the same time that they are
referred to the chief judge, and they are free to volunteer responses to them. Under Rule 11(b),
the chief judge may request aresponse if it is thought necessary. However, many complaints are
clear candidates for dismissal even if their alegations are accepted as true, and there is no need
for the subject judge to devote time to a defense.

The Act requires that the order dismissing a complaint or concluding the proceeding
contain a statement of reasons and that a copy of the order be sent to the complainant. 28 U.S.C.
8§ 352(b). Rule 24, dealing with availability of information to the public, contemplates that the
order will be made public, usually without disclosing the names of the complainant or the subject
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judge. If desired for administrative purposes, more identifying information can be included in a
non-public version of the order.

When complaints are disposed of by chief judges, the statutory purposes are best served
by providing the complainant with afull, particularized, but concise explanation, giving reasons
for the conclusions reached. See also Commentary on Rule 24, dealing with public availability.

Rule 11(g) provides that the complainant and subject judge must be notified, in the case
of adisposition by the chief judge, of the right to petition the judicial council for review. A copy
of achief judge's order and memorandum, which may be one document, disposing of acomplaint

must be sent by the circuit clerk to the Judicial Conference Committee on Judicial Conduct and
Disability.
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ARTICLE IV. INVESTIGATION AND REPORT BY SPECIAL
COMMITTEE

12. Composition of Special Committee

(@

(b)

(©)

(d)

(€)

(f)

(9)

Member ship. Except asprovided in (e), a special committee appointed under Rule

11(f) must consist of the chief judge and equal numbers of circuit and district
judges. If thecomplaint isabout a district judge, bankruptcy judge, or magistrate
judge, then, when possible, the district-judge member s of the committee must be
from districtsother than thedistrict of the subject judge. For the courtsnamed in
28 U.S.C. § 363, the committee must be selected from the judges serving on the
subject judge's court.

Presiding Officer. When appointing the committee, the chief judge may serve asthe
presiding officer or else must designate a committee member asthe presiding
officer.

Bankruptcy Judge or Magistrate Judge as Adviser. If thesubject judgeisa
bankruptcy judge or magistrate judge, he or she may, within 14 days after being
notified of the committee’ sappointment, ask the chief judgeto designateasa
committee adviser another bankruptcy judge or magistrate judge, as the case may
be. Thechief judge must grant such arequest but may otherwise use discretion in
naming the adviser. Unlessthe adviser isa Court of Federal Claims special master
appointed under 42 U.S.C. 8§ 300aa-12(c), the adviser must be from a district other
than thedistrict of the subject bankruptcy judge or subject magistratejudge. The
adviser cannot vote but hasthe other privileges of a committee member.

Provision of Documents. The chief judge must certify to each other member of the
committee and to any adviser copies of the complaint and statement of factsin
whole or relevant part, and any other relevant documentson file.

Continuing Qualification of Committee Members. A member of a special committee
who was qualified to serve when appointed may continue to serve on the committee
even though the member relinquishesthe position of chief judge, active circuit
judge, or activedistrict judge, asthe case may be, but only if the member continues
to hold officeunder Articlelll, Section 1, of the Constitution of the United States, or
under 28 U.S.C. §171.

I nability of Committee Member to Complete Service. If a member of a special
committee can no longer serve because of death, disability, disqualification,
resignation, retirement from office, or other reason, the chief judge must decide
whether to appoint areplacement member, either acircuit or district judge as
needed under (a). No special committee appointed under these Rules may function
with only a single member, and the votes of a two-member committee must be
unanimous.

Voting. All actions by a committee must be by vote of a majority of all members of
the committee.

Commentary on Rule 12
This Ruleis adapted from the Act and the Illustrative Rules.

Rule 12 |eaves the size of a special committee flexible, to be determined on a

case-by-case basis. The question of committee size is one that should be weighed with carein
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view of the potential for consuming the members' time; alarge committee should be appointed
only if thereisaspecia reason to do so.

Although the Act requires that the chief judge be a member of each specia committee, 28
U.S.C. 8§ 353(a)(1), it does not require that the chief judge preside. Accordingly, Rule 12(b)
provides that if the chief judge does not preside, he or she must designate another committee
member as the presiding officer.

Rule 12(c) provides that the chief judge must appoint a bankruptcy judge or magistrate
judge as an adviser to a specia committee at the request of a bankruptcy or magistrate subject
judge.

Subsection (c¢) aso provides that the adviser will have adl the privileges of acommittee
member except avote. The adviser, therefore, may participate in all deliberations of the
committee, question witnesses at hearings, and write a separate statement to accompany the
gpecial committee's report to thejudicial council.

Rule 12(e) provides that a member of a special committee who remains an Article 1
judge may continue to serve on the committee even though the member's status otherwise
changes. Thus, acommittee that originally consisted of the chief judge and an equal number of
circuit and district judges, as required by the law, may continue to function even though changes
of status alter that composition. This provision reflects the belief that stability of membership
will contribute to the quality of the work of such committees.

Stability of membership is also the principa concern animating Rule 12(f), which deals
with the case in which a special committee loses a member before its work is complete. The
Rule permits the chief judge to determine whether a replacement member should be appointed.
Generally, appointment of a replacement member is desirable in these situations unless the
committee has conducted evidentiary hearings before the vacancy occurs. However, cases may
arise in which acommittee isin the late stages of its work, and in which it would be difficult for
anew member to play a meaningful role. The Rule also preserves the collegial character of the
committee process by prohibiting a single surviving member from serving as a committee and by
providing that a committee of two surviving memberswill, in essence, operate under a unanimity
rule.

Rule 12(g) provides that actions of a special committee must be by vote of a mgority of
all the members. All the members of a committee should participate in committee decisions. In
that circumstance, it seems reasonable to require that committee decisions be made by a majority
of the membership, rather than a mgjority of some smaller quorum.

13. Conduct of an Investigation

(a) Extent and Methods of Special-Committee Investigation. Each special committee
must deter mine the appropriate extent and methods of the investigation in light of
the allegations of the complaint. If, in the course of the investigation, the committee
has cause to believe that the subject judge may have engaged in misconduct or hasa
disability that is beyond the scope of the complaint, the committee must refer the
new matter to the chief judge for action under Rule5 or Rule 11.

(b) Criminal Conduct. If thecommittee'sinvestigation concer ns conduct that may be a
crime, the committee must consult with the appropriate prosecutorial authoritiesto
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the extent per mitted by the Act to avoid compromising any criminal investigation.
The committee hasfinal authority over thetiming and extent of itsinvestigation and
the formulation of itsrecommendations.

(© Staff. The committee may arrangefor staff assistance to conduct the investigation.
It may use existing staff of thejudicial branch or may hire special staff through the
Director of the Administrative Office of the United States Courts.

(d) Delegation of Subpoena Power; Contempt. The chief judge may delegatethe
authority to exer cise the committee's subpoena powers. Thejudicial council or
special committee may institute a contempt proceeding under 28 U.S.C. 8§ 332(d)
against anyone who failsto comply with a subpoena.

Commentary on Rule 13
This Ruleis adapted from the Illustrative Rules.

Rule 13, aswell as Rules 14, 15, and 16, are concerned with the way in which a special
committee carries out its mission. They reflect the view that a special committee has two roles
that are separated in ordinary litigation. First, the committee has an investigative role of the kind
that is characteristically left to executive branch agencies or discovery by civil litigants. 28
U.S.C. 8 353(c). Second, it has aformalized fact-finding and recommendation-of-disposition
rolethat is characteristically left to juries, judges, or arbitrators. 1d. Rule 13 generally governs
the investigative stage. Even though the same body has responsibility for both roles under the
Act, it isimportant to distinguish between them in order to ensure that appropriate rights are
afforded at appropriate times to the subject judge.

One of the difficult questions that can arise is the relationship between proceedings under
the Act and criminal investigations. Rule 13(b) assigns responsibility for coordination to the
special committee in cases in which criminal conduct is suspected, but gives the committee the
authority to determine the appropriate pace of its activity in light of any criminal investigation.

Title 28 U.S.C. 8§ 356(a) provides that a special committee will have full subpoena
powers as provided in 28 U.S.C. 8 332(d). Section 332(d)(1) provides that subpoenas will be
issued on behalf of judicial councils by the circuit clerk "at the direction of the chief judge of the
circuit or hisdesignee." Rule 13(d) contemplates that, where the chief judge designates someone
else as presiding officer of aspecia committee, the presiding officer also be delegated the
authority to direct the circuit clerk to issue subpoenas related to committee proceedings. That is
not intended to imply, however, that the decision to use the subpoena power is exercisable by the
presiding officer adone. See Rule 12(g).

14. Conduct of Hearings by Special Committee

(a) Purpose of Hearings. The committee may hold hearingsto take testimony and
receive other evidence, to hear argument, or both. If thecommitteeisinvestigating
allegations against mor e than onejudge, it may hold joint or separate hearings.

(b) Committee Evidence. Subject to Rule 15, the committee must obtain material,
nonredundant evidencein theform it considers appropriate. In the committee's
discretion, evidence may be obtained by committee members, staff, or both.
Witnesses offering testimonial evidence may include the complainant and the
subject judge.
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(© Counsel for Witnesses. The subject judge hastheright to counsel. The special
committee has discretion to decide whether other witnesses may have counsel
present when they testify.

(d)  WitnessFees. Witnessfeesmust be paid asprovided in 28 U.S.C. § 1821.

(e) Oath. All testimony taken at a hearing must be given under oath or affirmation.

()] Rules of Evidence. The Federal Rulesof Evidence do not apply to special-committee
hearings.

(9) Record and Transcript. A record and transcript must be made of all hearings.

Commentary on Rule 14
This Ruleis adapted from Section 353 of the Act and the lllustrative Rules.

Rule 14 is concerned with the conduct of fact-finding hearings. Special-committee
hearings will normally be held only after the investigative work has been completed and the
committee has concluded that there is sufficient evidence to warrant aformal fact-finding
proceeding. Special-committee proceedings are primarily inquisitorial rather than adversarial.
Accordingly, the Federa Rules of Evidence do not apply to such hearings. Inevitably, a hearing
will have something of an adversary character. Nevertheless, that tendency should be moderated
to the extent possible. Even though a proceeding will commonly have investigative and hearing
stages, committee members should not regard themselves as prosecutors one day and judges the
next. Their duty -- and that of their staff -- isat all timesto be impartial seekers of the truth.

Rule 14(b) contemplates that material evidence will be obtained by the committee and
presented in the form of affidavits, live testimony, etc. Staff or others who are organizing the
hearings should regard it as their role to present evidence representing the entire picture. With
respect to testimonial evidence, the subject judge should normally be caled as a committee
witness. Cases may arise in which the judge will not testify voluntarily. In such cases, subpoena
powers are available, subject to the normal testimonial privileges. Although Rule 15(c)
recognizes the subject judge's statutory right to call witnesses on his or her own behalf, exercise
of thisright should not usually be necessary.

15. Rightsof Subject Judge

(a) Notice.

(D) Generally. The subject judge must receive written notice of:

(A) theappointment of a special committee under Rule 11(f);

(B) theexpansion of the scope of an investigation under Rule 13(a);

(C) any hearing under Rule 14, including its purposes, the names of any
witnesses the committee intendsto call, and the text of any statements
that have been taken from those witnesses.

2 Suggestion of additional witnesses. The subject judge may suggest additional
witnesses to the committee.

(b) Report of the Special Committee. The subject judge must be sent a copy of the
special committee' sreport when it isfiled with the judicial council.

(© Presentation of Evidence. At any hearing held under Rule 14, the subject judge has
theright to present evidence, to compel the attendance of witnesses, and to compel
the production of documents. At therequest of the subject judge, the chief judge or
thejudge' s designee must direct the circuit clerk to issue a subpoenato awitness
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under 28 U.S.C. § 332(d)(1). Thesubject judge must be given the opportunity to
Cr oss-examine committee witnesses, in person or by counsel.

(d) Presentation of Argument. The subject judge may submit written argument to the
gpecial committee and must be given a reasonable opportunity to present oral
argument at an appropriate stage of the investigation.

(e) Attendance at Hearings. The subject judge hastheright to attend any hearing held
under Rule 14 and to receive copies of thetranscript, of any documentsintroduced,
and of any written arguments submitted by the complainant to the committee.

() Representation by Counsel. The subject judge may choose to be represented by
counsel in the exercise of any right enumerated in thisRule. Asprovided in Rule
20(e), the United States may bear the costs of the representation.

Commentary on Rule 15
This Ruleis adapted from the Act and the Illustrative Rules.

The Act states that these Rules must contain provisions requiring that "the judge whose
conduct is the subject of acomplaint . . . be afforded an opportunity to appear (in person or by
counsel) at proceedings conducted by the investigating panel, to present oral and documentary
evidence, to compel the attendance of witnesses or the production of documents, to
cross-examine witnesses, and to present argument orally or in writing." 28 U.S.C. § 358(b)(2).
To implement this provision, Rule 15(e) gives the judge the right to attend any hearing held for
the purpose of receiving evidence of record or hearing argument under Rule 14.

The Act does not require that the subject judge be permitted to attend all proceedings of
the special committee. Accordingly, the Rules do not give aright to attend other proceedings --
for example, meetings at which the committee is engaged in investigative activity, such as
interviewing persons to learn whether they ought to be called as witnesses or examining for
relevance purposes documents delivered pursuant to a subpoena duces tecum, or meetingsin
which the committee is deliberating on the evidence or its recommendations.

16. Rightsof Complainant in I nvestigation
(a) Notice. The complainant must receive written notice of the investigation as

provided in Rule 11(g)(1). When the special committee'sreport to thejudicial
council isfiled, the complainant must be notified of thefiling. Thejudicial council
may, in itsdiscretion, provide a copy of thereport of a special committeeto the
complainant.

(b)  Opportunity to Provide Evidence. |If the committee deter minesthat the complainant
may have evidence that does not already exist in writing, a representative of the
committee must interview the complainant.

(© Presentation of Argument. The complainant may submit written argument to the
special committee. Initsdiscretion, the special committee may permit the
complainant to offer oral argument.

(d) Representation by Counsel. A complainant may submit written argument through
counsel and, if permitted to offer oral argument, may do so through counsel.

(e) Cooperation. In exercising itsdiscretion under this Rule, a special committee may
take into account the degree of the complainant's cooper ation in preserving the
confidentiality of the proceedings, including the identity of the subject judge.
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Commentary on Rule 16
This Ruleis adapted from the Act and the Illustrative Rules.

In accordance with the view of the process as fundamentally administrative and
inquisitorial, these Rules do not give the complainant the rights of a party to litigation, and leave
the complainant's role largely to the discretion of the special committee. However, Rule 16(b)
provides that, where a special committee has been appointed and it determines that the
complainant may have additional evidence, the complainant must be interviewed by a
representative of the committee. Such an interview may be in person or by telephone, and the
representative of the committee may be either amember or staff.

Rule 16 does not contempl ate that the complainant will ordinarily be permitted to attend
proceedings of the special committee except when testifying or presenting oral argument. A
special committee may exercise its discretion to permit the complainant to be present at its
proceedings, or to permit the complainant, individually or through counsel, to participate in the
examination or cross-examination of witnesses.

The Act authorizes an exception to the normal confidentiality provisions where the
judicial council in its discretion provides a copy of the report of the special committee to the
complainant and to the subject judge. 28 U.S.C. 8 360(a)(1). However, the Rules do not entitle
the complainant to a copy of the special committee's report.

In exercising their discretion regarding the role of the complainant, the special committee
and thejudicial council should protect the confidentiality of the complaint process. Asa
consequence, subsection (e) provides that a special committee may consider the degree to which
a complainant has cooperated in preserving the confidentiality of the proceedings in determining
what role beyond the minimum required by these Rules should be given to that complainant.

17. Special-Committee Report

The committee must file with the judicial council a comprehensive report of its
investigation, including findings and recommendations for council action. Thereport must
be accompanied by a statement of the vote by which it was adopted, any separ ate or
dissenting statements of committee members, and therecord of any hearings held under
Rule 14. A copy of thereport and accompanying statement must be sent to the Judicial
Conference Committee on Judicial Conduct and Disability.

Commentary on Rule 17
This Rule is adapted from the Illlustrative Rules and is self-explanatory. The provision for

sending a copy of the special-committee report and accompanying statement to the Judicial
Conference Committee is new.

24



ARTICLE V. JUDICIAL-COUNCIL REVIEW

18. Petitionsfor Review of Chief Judge Dispositions Under

(@)

(b)

(©)

(d)
(€)

Rule 11(c), (d), or (e)
Petitionsfor Review. After the chief judgeissuesan order under Rule 11(c), (d), or

(e), acomplainant or subject judge may petition the judicial council of thecircuit to
review theorder. By rules promulgated under 28 U.S.C. § 358, thejudicial council
may refer a petition for review filed under thisRule to a panel of no fewer than five
member s of the council, at least two of whom must be district judges.

When to File; Form; Whereto File. A petition for review must befiled in the office

of the circuit clerk within 35 days of the date on the clerk'sletter informing the

parties of the chief judge’'sorder. The petition should bein letter form, addressed to
the circuit clerk, and in an envelope marked “Misconduct Petition” or “ Disability

Petition.” The name of the subject judge must not be shown on theenvelope. The

letter should betypewritten or otherwiselegible. It should begin with 1 hereby

petition thejudicial council for review of . . . ” and statethereasonswhy the
petition should begranted. It must be signed.

Receipt and Distribution of Petition. A circuit clerk who receives a petition for

review filed within the time allowed and in proper form must:

@D acknowledge itsreceipt and send a copy to the complainant or subject judge,
asthe case may be;

2 promptly distribute to each member of the judicial council, or itsrelevant
panel, except for any member disqualified under Rule 25, or make available
in the manner provided by local rule, the following materials:

(A)  copiesof thecomplaint;

(B) all materialsobtained by the chief judge in connection with the
inquiry;

(C) thechief judge'sorder disposing of the complaint;

(D)  any memorandum in support of the chief judge'sorder;

(E) thepetition for review; and

(F)  anappropriate ballot;

(©)) send the petition for review to the Judicial Conference Committee on Judicial
Conduct and Disability. Unlessthe Judicial Conference Committee requests
them, the clerk will not send copies of the materials obtained by the chief
judge.

Untimely Petition. The clerk must refuse to accept a petition that isreceived after

the deadlinein (b).

Timely Petition Not in Proper Form. When theclerk receives a petition filed within

thetimeallowed but in aform that isimproper to a degree that would substantially

impair its consideration by thejudicial council — such asa document that is
ambiguous about whether it isintended to be a petition for review — the clerk must
acknowledgeitsreceipt, call thefiler'sattention to the deficiencies, and give thefiler
the opportunity to correct the deficiencies within 21 days of the date of the clerk's
letter about the deficiencies or within the original deadlinefor filing the petition,
whichever islater. If thedeficienciesare corrected within the time allowed, the
clerk will proceed according to paragraphs (a) and (c) of thisRule. If the
deficiencies are not corrected, the clerk must regect the petition.
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Commentary on Rule 18
Rule 18 is adapted largely from the Illustrative Rules.

Subsection (a) permits a subject judge, as well as the complainant, to petition for review
of achief judge's order dismissing acomplaint under Rule 11(c), or concluding that appropriate
corrective action or intervening events have remedied or mooted the problems raised by the
complaint pursuant to Rule 11(d) or (e). Although the subject judge may ostensibly be
vindicated by the dismissal or conclusion of acomplaint, a chief judge's order may include
language disagreeable to the subject judge. For example, an order may dismiss a complaint, but
state that the subject judge did in fact engage in misconduct. Accordingly, a subject judge may
wish to object to the content of the order and is given the opportunity to petition the judicial
council of the circuit for review.

Subsection (b) contains atime limit of thirty-five daysto file a petition for review. Itis
important to establish atime limit on petitions for review of chief judges dispositionsin order to
provide finality to the process. If the complaint requires an investigation, the investigation
should proceed; if it does not, the subject judge should know that the matter is closed.

The standards for timely filing under the Federal Rules of Appellate Procedure should be
applied to petitions for review. See Fed. R. App. P. 25(a)(2)(A) and (C).

Rule 18(e) provides for an automatic extension of the time limit imposed under
subsection (b) if a person files a petition that is rejected for failure to comply with formal
requirements.

19. Judicial-Council Disposition of Petitions for Review
(a) Rights of Subject Judge. At any time after a complainant files a petition for review,

the subject judge may file a written response with the circuit clerk. Theclerk must
promptly distribute copies of the response to each member of the judicial council or
of therelevant panel, unlessthat member isdisqualified under Rule 25. Copies
must also be distributed to the chief judge, to the complainant, and to the Judicial
Conference Committee on Judicial Conduct and Disability. The subject judge must
not otherwise communicate with individual council members about the matter. The
subject judge must be given copies of any communicationsto thejudicial council
from the complainant.

(b)  Judicial-Council Action. After considering a petition for review and the materials
beforeit, ajudicial council may:

Q) affirm the chief judge's disposition by denying the petition;

(2 return the matter to the chief judge with directionsto conduct a further
inquiry under Rule 11(b) or to identify a complaint under Rule5;

3 return the matter to the chief judge with directions to appoint a special
committee under Rule 11(f); or

(4 in exceptional circumstances, take other appropriate action.

(© Notice of Council Decision. Copiesof thejudicial council's order, together with any
accompanying memorandum in support of the order or separate concurring or
dissenting statements, must be given to the complainant, the subject judge, and the
Judicial Conference Committee on Judicial Conduct and Disability.
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(d) Memorandum of Council Decision. If the council'sorder affirmsthe chief judge's
disposition, a supporting memorandum must be prepared only if thejudicial council
concludesthat thereisaneed to supplement the chief judge's explanation. A
memorandum supporting a council order must not include the name of the
complainant or the subject judge.

(e) Review of Judicial-Council Decision. If thejudicial council'sdecision isadverseto
the petitioner, and if no member of the council dissented on the ground that a
special committee should be appointed under Rule 11(f), the complainant must be
notified that he or shehasno right to seek review of the decision. If therewasa
dissent, the petitioner must be informed that he or she can file a petition for review
under Rule 21(b) solely on the issue of whether a special committee should be
appointed.

H Public Availability of Judicial-Council Decision. Materialsrelated to the council's
decision must be made public to the extent, at the time, and in the manner set forth
in Rule 24.

Commentary on Rule 19
ThisRuleislargely adapted from the Act and is self-explanatory.

The council should ordinarily review the decision of the chief judge on the merits,
treating the petition for review for all practica purposes as an appeal. Thejudicial council may
respond to a petition by affirming the chief judge's order, remanding the matter, or, in exceptional
cases, taking other appropriate action.

20. Judicial-Council Consideration of Reports and Recommendations of
Special Committees
@) Rights of Subject Judge. Within 21 days after thefiling of the report of a special

committee, the subject judge may send a written response to the members of the
judicial council. Thejudge must also be given an opportunity to present argument
through counsdl, written or oral, as determined by the council. Thejudge must not
otherwise communicate with council member s about the matter.
(b)  Judicial-Council Action.
@D Discretionary actions. Subject to the judge' srights set forth in subsection (a),
thejudicial council may:
(A)  dismissthe complaint because:

(1) even if theclaim istrue, the claimed conduct is not conduct
prejudicial to the effective and expeditious administration of
the business of the courts and does not indicate a mental or
physical disability resulting in inability to discharge the duties
of office;

(i)  thecomplaint isdirectly related to the meritsof a decision or
procedural ruling;

(i)  thefactson which the complaint isbased have not been
established; or

(iv)  thecomplaint isotherwise not appropriate for consideration
under 28 U.S.C. 88 351-364.
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(©)

(d)

(€)

(B)  concludethe proceeding because appropriate corrective action has
been taken or intervening events have made the proceeding
unnecessary.

(C) refer the complaint to the Judicial Conference of the United States
with the council's recommendations for action.

(D) takeremedial action to ensurethe effective and expeditious
administration of the business of the courts, including:

() censuring or reprimanding the subject judge, either by private
communication or by public announcement;

(i) ordering that no new cases be assigned to the subject judge for
alimited, fixed period;

(iii)  inthecaseof amagistratejudge, ordering the chief judge of
thedistrict court to take action specified by the council,
including theinitiation of removal proceedingsunder 28 U.S.C.
8 631(i) or 42 U.S.C. § 300aa—12(c)(2);

(iv)  inthecaseof a bankruptcy judge, removing thejudge from
office under 28 U.S.C. § 152(¢);

(V) in the case of a circuit or district judge, requesting the judgeto
retirevoluntarily with the provision (if necessary) that
ordinary length-of-service requirements will be waived; and

(vi) inthecaseof acircuit or district judgewhoiseligibletoretire
but does not do so, certifying the disability of the judge under
28 U.S.C. 8§ 372(b) so that an additional judge may be
appointed.

(E) takeany combination of actionsdescribed in (b)(1)(A)—D) of this
Rulethat iswithin its power.

2 Mandatory actions. A judicial council must refer a complaint to the Judicial
Conferenceif the council determinesthat a circuit judge or district judge
may have engaged in conduct that:

(A)  might constitute ground for impeachment; or

(B) intheinterest of justice, isnot amenableto resolution by the judicial
council.

Inadequate Basisfor Decision. If thejudicial council findsthat a special

committee' sreport, recommendations, and record provide an inadequate basis for

decision, it may return the matter to the committee for further investigation and a

new report, or it may conduct further investigation. If thejudicial council decides

to conduct further investigation, the subject judge must be given adequate prior
noticein writing of that decision and of the general scope and purpose of the
additional investigation. Thejudicial council’'s conduct of the additional
investigation must generally accord with the procedures and powers set forth in

Rules 13 through 16 for the conduct of an investigation by a special committee.

Council Vote. Council action must be taken by a majority of those members of the

council who are not disqualified. A decision to remove a bankruptcy judge from

officerequiresa majority vote of all the members of the council.

Recommendation for Fee Reimbursement. If the complaint has been finally

dismissed or concluded under (b)(1)(A) or (B) of thisRule, and if the subject judge

SO requests, the judicial council may recommend that the Director of the

Administrative Office of the United States Courts use funds appropriated to the

Judiciary to reimbursethejudgefor reasonable expensesincurred during the
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investigation, when those expenses would not have been incurred but for the
requirements of the Act and these Rules. Reasonable expensesinclude attor neys
fees and expenses related to a successful defense or prosecution of a proceeding
under Rule 21(a) or (b).

()] Council Action. Council action must be by written order. Unlessthe council finds
that extraordinary reasonswould makeit contrary to theinterests of justice, the
order must be accompanied by a memorandum setting forth the factual
determinations on which it isbased and thereasonsfor the council action. The
order and the supporting memorandum must be provided to the complainant, the
subject judge, and the Judicial Conference Committee on Judicial Conduct and
Disability. The complainant and the subject judge must be notified of any right to
review of thejudicial council'sdecision as provided in Rule 21(b).

Commentary on Rule 20
ThisRuleislargely adapted from the Illustrative Rules.

Rule 20(a) provides that within twenty-one days after the filing of the report of a special
committee, the subject judge may address a written response to all of the members of the judicia
council. The subject judge must also be given an opportunity to present oral argument to the
council, personally or through counsel. The subject judge may not otherwise communicate with
council members about the matter.

Rule 20(c) providesthat if the judicia council decides to conduct an additional
investigation, the subject judge must be given adequate prior notice in writing of that decision
and of the general scope and purpose of the additional investigation. The conduct of the
investigation will be generaly in accordance with the procedures set forth in Rules 13 through 16
for the conduct of an investigation by a special committee. However, if hearings are held, the
council may limit testimony or the presentation of evidence to avoid unnecessary repetition of
testimony and evidence before the special committee.

Rule 20(d) provides that council action must be taken by a majority of those members of
the council who are not disqualified, except that a decision to remove a bankruptcy judge from
office requires amajority of all the members of the council as required by 28 U.S.C. § 152(e).
However, it isinappropriate to apply asimilar rule to the less severe actions that a judicial
council may take under the Act. If some members of the council are disqualified in the matter,
their disqualification should not be given the effect of a vote against council action.

With regard to Rule 20(€e), the judicial council, on the request of the subject judge, may
recommend to the Director of the Administrative Office of the United States Courts that the
subject judge be reimbursed for reasonabl e expenses, including attorneys fees, incurred. The
judicia council has the authority to recommend such reimbursement where, after investigation
by a special committee, the complaint has been finally dismissed or concluded under subsection
(b)(2) (A) or (B) of thisRule. It iscontemplated that such reimbursement may be provided for
the successful prosecution or defense of a proceeding under Rule 21(a) or (b), in other words, one
that resultsin aRule 20(b)(1)(A) or (B) dismissal or conclusion.

Rule 20(f) requires that council action normally be supported with a memorandum of
factual determinations and reasons and that notice of the action be given to the complainant and

29



the subject judge. Rule 20(f) also requires that the notification to the complainant and the subject
judge include natice of any right to petition for review of the council's decision under Rule 21(b).

ARTICLE VI. REVIEW BY JUDICIAL CONFERENCE COMMITTEE
ON CONDUCT AND DISABILITY

21. Committee on Judicial Conduct and Disability

(@)

(b)

(©)

Review by Committee. The Committee on Judicial Conduct and Disability,

consisting of seven members, consider s and disposes of all petitionsfor review under

(b) of thisRule, in conformity with the Committee'sjurisdictional statement. Its

disposition of petitionsfor review isordinarily final. The Judicial Conference of the

United States may, in its sole discretion, review any such Committee decision, but a

complainant or subject judge does not have aright to thisreview.

Reviewable Matters.

Q) Upon petition. A complainant or subject judge may petition the Committee
for review of ajudicial-council order entered in accor dance with:

(A)  Rule20(b)(1)(A), (B), (D), or (E); or

(B) Rule19(b)(1) or (4) if one or more membersof thejudicial council
dissented from the order on the ground that a special committee
should be appointed under Rule 11(f); in that event, the Committee's
review will belimited to the issue of whether a special committee
should be appointed.

2 Upon Committee'sinitiative. At itsinitiativeand in its solediscretion, the
Committee may review any judicial-council order entered under Rule
19(b)(2) or (4), but only to determine whether a special committee should be
appointed. Before undertaking thereview, the Committee must invite that
judicial council to explain why it believes the appointment of a special
committeeisunnecessary, unlessthereasonsare clearly stated in the judicial
council'sorder denying the petition for review. If the Committee believes
that it would benefit from a submission by the subject judge, it may issue an
appropriaterequest. If the Committee determinesthat a special committee
should be appointed, the Committee must issue a written decision giving its
reasons.

Committee Vote. Any member of the Committee from the samecircuit asthe

subject judgeisdisqualified from considering or voting on a petition for review.

Committee decisions under (b) of this Rule must be by majority vote of the qualified

Committee members. If only six membersarequalified to vote on a petition for

review, the decision must be made by a majority of a panel of five membersdrawn

from arandomly selected list that rotates after each decision by a panel drawn from
thelist. The memberswho will determine the petition must be selected based on
committee member ship as of the date on which the petition isreceived. Those
member s selected to hear the petition should serve in that capacity until final
disposition of the petition, whether or not their term of committee member ship has
ended. If only four membersare qualified to vote, the Chief Justice must appoint, if
available, an ex-member of the Committeeor, if not, another United Statesjudgeto
consider the petition.
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(d)  Additional Investigation. Except in extraordinary circumstances, the Committee
will not conduct an additional investigation. The Committee may return the matter
tothejudicial council with directionsto undertake an additional investigation. If
the Committee conducts an additional investigation, it will exercise the power s of
the Judicial Conference under 28 U.S.C. 8 331.

(e) Oral Argument; Personal Appearance. Thereisordinarily no oral argument or
per sonal appear ance before the Committee. In itsdiscretion, the Committee may
permit written submissions from the complainant or subject judge.

H Committee Decisions. Committee decisionsunder this Rule must be transmitted
promptly to the Judicial Conference of the United States. Other distribution will be
by the Administrative Office at the direction of the Committee chair.

(9) Finality. All ordersof theJudicial Conference or of the Committee (when the
Conference does not exerciseits power of review) arefinal.

Commentary on Rule 21
ThisRuleislargely self-explanatory.

Rule 21(a) isintended to clarify that the delegation of power to the Judicial Conference
Committee on Judicial Conduct and Disability to dispose of petitions does not preclude review of
such dispositions by the Conference. However, thereisno right to such review in any party.

Rules 21(b)(1)(B) and (b)(2) are intended to fill ajurisdictional gap asto review of
dismissals or conclusions of complaints under Rule 19(b)(1) or (4). Where one or more members
of ajudicia council reviewing a petition have dissented on the ground that a special committee
should have been appointed, the complainant or subject judge has the right to petition for review
by the Committee but only asto that issue. Under Rule 21(b)(2), the Judicial Conference
Committee on Judicial Conduct and Disability may review such adismissal or conclusion in its
sole discretion, whether or not such a dissent occurred, and only as to the appointment of a
special committee. No party has aright to such review, and such review will be rare.

Rule 21(c) provides for review only by Committee members from circuits other than that
of the subject judge. To avoid tie votes, the Committee will decide petitions for review by
rotating panels of five when only six members are qualified. If only four members are qualified,
the Chief Justice must appoint an additional judge to consider that petition for review.

Under thisRule, al Committee decisions are final in that they are unreviewable unless
the Judicial Conference, in its discretion, decidesto review adecision. Committee decisions,
however, do not necessarily constitute final action on a complaint for purposes of Rule 24.

22. Proceduresfor Review
(a) Filing a Petition for Review. A petition for review of ajudicial-council decision may

befiled by sending a brief written statement to the Judicial Conference Committee
on Judicial Conduct and Disability, addressed to:
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(b)

(©)
(d)

(€)

Judicial Conference Committee on Judicial Conduct and Disability

Attn: Office of General Counsel

Administrative Office of the United States Courts

One Columbus Circle, NE

Washington, D.C. 20544
The Administrative Office will send a copy of the petition to the complainant or
subject judge, asthe case may be.
Form and Contents of Petition for Review. No particular form isrequired. The
petition must contain a short statement of the basic facts underlying the complaint,
the history of its consider ation before the appropriate judicial council, a copy of the
judicial council'sdecision, and the grounds on which the petitioner seeksreview.
The petition for review must specify the date and docket number of the judicial-
council order for which review issought. The petitioner may attach any documents
or correspondence arising in the course of the proceeding before thejudicial council
or its special committee. A petition should not normally exceed 20 pages plus
necessary attachments.
Time. A petition must be submitted within 63 days of the date of the order for
which review is sought.
Copies. Seven copies of the petition for review must be submitted, at least one of
which must be signed by the petitioner or hisor her attorney. If the petitioner
submits a signed declaration of inability to pay the expense of duplicating the
petition, the Administrative Office must accept the original petition and must
reproduce copies at its expense.
Action on Receipt of Petition for Review. The Administrative Office must
acknowledgereceipt of a petition for review submitted under this Rule, notify the
chair of the Judicial Conference Committee on Judicial Conduct and Disability, and
distribute the petition to the member s of the Committee for their deliberation.

Commentary on Rule 22

Rule 22 is self-explanatory.

ARTICLE VII. MISCELLANEOUSRULES

23. Confidentiality

(@)

(b)
(©)

General Rule. Theconsideration of a complaint by the chief judge, a special

committee, thejudicial council, or the Judicial Conference Committee on Judicial
Conduct and Disability is confidential. Information about this consideration must
not be disclosed by any judge or employee of the judicial branch or by any person
who records or transcribes testimony except as allowed by these Rules. In
extraordinary circumstances, a chief judge may disclose the existence of a
proceeding under these Rules when necessary to maintain public confidencein the
federal judiciary'sability to redress misconduct or disability.

Files. All filesrelated to complaints must be separately maintained with
appropriate security precautionsto ensure confidentiality.

Disclosurein Decisions. Except as otherwise provided in Rule 24, written decisions
of the chief judge, the judicial council, or the Judicial Conference Committee on
Judicial Conduct and Disability, and dissenting opinionsor separ ate statements of
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(d)

(€)

(f)

(9)

(h)

()

members of the council or Committee may contain information and exhibitsthat the
authors consider appropriate for inclusion, and theinformation and exhibits may be
made public.

Availability to Judicial Conference. On request of the Judicial Conference or its
Committee on Judicial Conduct and Disability, thecircuit clerk must furnish any
requested recordsrelated to a complaint. For auditing purposes, the circuit clerk
must provide access to the Committeeto records of proceedings under the Act at the
sitewheretherecordsarekept.

Availability to District Court. If thejudicial council directstheinitiation of
proceedings for removal of a magistrate judge under Rule 20(b)(1)(D)(iii), the
circuit clerk must provide to the chief judge of the district court copies of the report
of the special committee and any other documents and recordsthat were beforethe
judicial council at thetime of itsdecision. On request of the chief judge of the
district court, thejudicial council may authorizereleaseto that chief judge of any
other recordsrelating to the investigation.

I mpeachment Proceedings. If the Judicial Conference deter minesthat

consider ation of impeachment may be warranted, it must transmit therecord of all
relevant proceedingsto the Speaker of the House of Representatives.

Subject Judge's Consent. If both the subject judge and the chief judge consent in
writing, any materials from the files may be disclosed to any person. In any such
disclosure, the chief judge may require that the identity of the complainant, or of
witnessesin an investigation conducted by a chief judge, a special committee, or the
judicial council, not berevealed.

Disclosurein Special Circumstances. The Judicial Conference, its Committee on
Judicial Conduct and Disability, or ajudicial council may authorize disclosur e of
information about the consider ation of a complaint, including the papers,
documents, and transcriptsrelating to the investigation, to the extent that disclosure
isjustified by special circumstances and isnot prohibited by the Act. Disclosure
may be made to judicial researchers engaged in the study or evaluation of
experience under the Act and related modes of judicial discipline, but only where
the study or evaluation has been specifically approved by the Judicial Conference or
by the Judicial Conference Committee on Judicial Conduct and Disability.
Appropriate steps must be taken to protect the identities of the subject judge, the
complainant, and witnesses from public disclosure. Other appropriate safeguards
to protect against the dissemination of confidential information may be imposed.
Disclosure of Identity by Subject Judge. Nothing in this Rule precludesthe subject
judge from acknowledging that he or sheisthejudgereferred toin documents made
public under Rule 24.

Assistance and Consultation. Nothingin this Rule precludesthe chief judge or
judicial council acting on a complaint filed under the Act from seeking the help of
qualified staff or from consulting other judges who may be helpful in the disposition
of the complaint.

Commentary on Rule 23
Rule 23 was adapted from the Illustrative Rules.

The Act appliesarule of confidentiality to "papers, documents, and records of

proceedings related to investigations conducted under this chapter” and states that they may not
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be disclosed "by any person in any proceeding,” with enumerated exceptions. 28 U.S.C.
§360(a). Threequestionsarise: Who is bound by the confidentiality rule, what proceedings are
subject to the rule, and who is within the circle of people who may have access to information
without breaching the rule?

With regard to the first question, Rule 23(a) provides that judges, employees of the
judicia branch, and those persons involved in recording proceedings and preparing transcripts
are obliged to respect the confidentiality requirement. This of course includes subject judges
who do not consent to identification under Rule 23(i).

With regard to the second question, Rule 23(a) applies the rule of confidentiality broadly
to consideration of acomplaint at any stage.

With regard to the third question, there is no barrier of confidentiality among a chief
judge, judicial council, the Judicial Conference, and the Judicial Conference Committee on
Judicial Conduct and Disability. Each may have access to any of the confidential recordsfor use
in their consideration of areferred matter, a petition for review, or monitoring the administration
of the Act. A district court may have similar accessif the judicial council orders the district court
to initiate proceedings to remove a magistrate judge from office, and Rule 23(e) so provides.

In extraordinary circumstances, a chief judge may disclose the existence of aproceeding
under these Rules. The disclosure of such information in high-visibility or controversial casesis
to reassure the public that the federal judiciary is capable of redressing judicial misconduct or
disability. Moreover, the confidentiality requirement does not prevent the chief judge from
"communicat[ing] oraly or in writing with . . . [persons] who may have knowledge of the
matter,” as part of alimited inquiry conducted by the chief judge under Rule 11(b).

Rule 23 recognizes that there must be some exceptions to the Act's confidentiality
requirement. For example, the Act requires that certain orders and the reasons for them must be
made public. 28 U.S.C. 8 360(b). Rule 23(c) makesit explicit that memoranda supporting chief
judge and council orders, as well as dissenting opinions and separate statements, may contain
references to information that would otherwise be confidential and that such information may be
made public. However, subsection (c) is subject to Rule 24(a) which provides the genera rule
regarding the public availability of decisions. For example, the name of a subject judge cannot
be made public in adecision if disclosure of the name is prohibited by that Rule.

The Act makes clear that there is a barrier of confidentiality between the judicial branch
and the legidative. It providesthat material may be disclosed to Congress only if it is believed
necessary to an impeachment investigation or trial of ajudge. 28 U.S.C. 8 360(a)(2).
Accordingly, Section 355(b) of the Act requires the Judicial Conference to transmit the record of
the proceeding to the House of Representativesif the Conference believes that impeachment of a
subject judge may be appropriate. Rule 23(f) implements this requirement.

The Act provides that confidential materials may be disclosed if authorized in writing by
the subject judge and by the chief judge. 28 U.S.C. § 360(a)(3). Rule 23(g) implementsthis
requirement. Once the subject judge has consented to the disclosure of confidential materials
related to a complaint, the chief judge ordinarily will refuse consent only to the extent necessary
to protect the confidentiality interests of the complainant or of witnesses who have testified in



investigatory proceedings or who have provided information in response to alimited inquiry
undertaken pursuant to Rule 11. It will generaly be necessary, therefore, for the chief judge to
require that the identities of the complainant or of such witnesses, as well as any identifying
information, be shielded in any materias disclosed, except insofar as the chief judge has secured
the consent of the complainant or of a particular witness to disclosure, or there is a demonstrated
need for disclosure of the information that, in the judgment of the chief judge, outweighs the
confidentiality interest of the complainant or of a particular witness (as may be the case where
the complainant is delusional or where the complainant or a particular witness has already
demonstrated alack of concern about maintaining the confidentiality of the proceedings).

Rule 23(h) permits disclosure of additional information in circumstances not enumerated.
For example, disclosure may be appropriate to permit a prosecution for perjury based on
testimony given before a special committee. Another example might involve evidence of
criminal conduct by ajudge discovered by a special committee.

Subsection (h) also permits the authorization of disclosure of information about the
consideration of acomplaint, including the papers, documents, and transcripts relating to the
investigation, to judicial researchers engaged in the study or evaluation of experience under the
Act and related modes of judicial discipline. The Rule envisions disclosure of information from
the officia record of complaint proceedings to alimited category of persons for appropriately
authorized research purposes only, and with appropriate safeguards to protect individual
identitiesin any published research results that ensue. In authorizing disclosure, the judicial
council may refuse to release particular materials when such release would be contrary to the
interests of justice, or that constitute purely internal communications. The Rule does not
envision disclosure of purely internal communications between judges and their colleagues and
staff.

Under Rule 23(j), chief judges and judicia councils may seek staff assistance or consult
with other judges who may be helpful in the process of complaint disposition; the confidentiality
requirement does not preclude this. The chief judge, for example, may properly seek the advice
and assistance of another judge who the chief judge deems to be in the best position to
communicate with the subject judge in an attempt to bring about corrective action. As another
example, anew chief judge may wish to confer with a predecessor to learn how similar
complaints have been handled. In consulting with other judges, of course, the chief judge should
disclose information regarding the complaint only to the extent the chief judge deems necessary
under the circumstances.

24. Public Availability of Decisions

(a) General Rule; Specific Cases. When final action has been taken on a complaint and
it isnolonger subject toreview, all ordersentered by the chief judge and judicial
council, including any supporting memoranda and any dissenting opinions or

separ ate statements by member s of the judicial council, must be made public, with

the following exceptions:

D if the complaint isfinally dismissed under Rule 11(c) without the
appointment of a special committee, or if it isconcluded under Rule 11(d)
because of voluntary corrective action, the publicly available materials must
not disclose the name of the subject judge without hisor her consent.

2 if the complaint is concluded because of intervening events, or dismissed at
any time after a special committee is appointed, thejudicial council must
determine whether the name of the subject judge should be disclosed.
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3 if the complaint isfinally disposed of by a privately communicated censure or
reprimand, the publicly available materials must not disclose either the name
of the subject judge or the text of thereprimand.

4) if the complaint isfinally disposed of under Rule 20(b)(1)(D) by any action
other than private censureor reprimand, thetext of the dispositive order
must beincluded in the materials made public, and the name of the subject
judge must be disclosed.

(5) the name of the complainant must not be disclosed in materials made public
under thisRule unlessthe chief judge ordersdisclosure.

(b) Manner of Making Public. The ordersdescribed in (a) must be made public by
placing them in a publicly accessiblefilein the office of the circuit clerk or by
placing the orderson the court's public website. If the ordersappear to have
precedential value, the chief judge may cause them to be published. In addition, the
Judicial Conference Committee on Judicial Conduct and Disability will make
available on the Federal Judiciary'swebsite, www.uscourts.gov, selected illustrative
ordersdescribed in paragraph (a), appropriately redacted, to provide additional
information to the public on how complaints are addressed under the Act.

(c) Ordersof Judicial Conference Committee. Orders of this Committee constituting
final action in a complaint proceeding arising from a particular circuit will be made
availableto the publicin the office of the clerk of therelevant court of appeals. The
Committee will also make such ordersavailable on the Federal Judiciary's website,
www.uscourts.gov. When authorized by the Committee, other ordersrelated to
complaint proceedingswill smilarly be made available.

(d) Complaints Referred to the Judicial Conference of the United States. 1f a complaint
isreferred to the Judicial Conference under Rule 20(b)(1)(C) or 20(b)(2), materials
relating to the complaint will be made public only if ordered by the Judicial
Conference.

Commentary on Rule 24

Rule 24 is adapted from the Illustrative Rules and the recommendations of the Breyer
Committee.

The Act requires the circuits to make available only written orders of ajudicial council or
the Judicial Conference imposing some form of sanction. 28 U.S.C. § 360(b). The Judicial
Conference, however, has long recognized the desirability of public availability of a broader
range of orders and other materials. In 1994, the Judicial Conference "urge[d] all circuits and
courts covered by the Act to submit to the West Publishing Company, for publication in Federal
Reporter 3d, and to Lexis all orders issued pursuant to [the Act] that are deemed by the issuing
circuit or court to have significant precedential value to other circuits and courts covered by the
Act." Report of the Proceedings of the Judicial Conference of the United States, Mar. 1994, at
28. Following this recommendation, the 2000 revision of the Illustrative Rules contained a
public availability provision very similar to Rule 24. In 2002, the Judicia Conference again
voted to encourage the circuits "to submit non-routine public orders disposing of complaints of
judicial misconduct or disability for publication by on-line and print services." Report of the
Proceedings of the Judicial Conference of the United States, Sept. 2002, at 58. The Breyer
Committee Report further emphasized that "[p]osting such orders on the judicia branch's public
website would not only benefit judges directly, it would also encourage scholarly commentary
and analysis of the orders.” Breyer Committee Report, 239 F.R.D. at 216. With these
considerations in mind, Rule 24 provides for public availability of awide range of materials.
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Rule 24 provides for public availability of orders of the chief judge, the judicial council,
and the Judicial Conference Committee on Judicial Conduct and Disability and the texts of any
memoranda supporting their orders, together with any dissenting opinions or separate statements
by members of the judicial council. However, these orders and memoranda are to be made
public only when final action on the complaint has been taken and any right of review has been
exhausted. The provision that decisions will be made public only after final action has been
taken is designed in part to avoid public disclosure of the existence of pending proceedings.
Whether the name of the subject judge is disclosed will then depend on the nature of the final
action. If thefinal action isan order predicated on afinding of misconduct or disability (other
than a privately communicated censure or reprimand) the name of the judge must be made
public. If thefinal action isdismissal of the complaint, the name of the subject judge must not be
disclosed. Rule 24(a)(1) provides that where a proceeding is concluded under Rule 11(d) by the
chief judge on the basis of voluntary corrective action, the name of the subject judge must not be
disclosed. Shielding the name of the subject judge in this circumstance should encourage
informal disposition.

If acomplaint is dismissed as moot, or because intervening events have made action on
the complaint unnecessary, after appointment of a special committee, Rule 24(a)(2) alows the
judicial council to determine whether the subject judge will be identified. In such acase, no fina
decision has been rendered on the merits, but it may be in the public interest -- particularly if a
judicial officer resigns in the course of an investigation -- to make the identity of the judge
known.

Once a specia committee has been appointed, and a proceeding is concluded by the full
council on the basis of aremedial order of the council, Rule 24(a)(4) provides for disclosure of
the name of the subject judge.

Finally, Rule 24(a)(5) provides that the identity of the complainant will be disclosed only
if the chief judge so orders. Identifying the complainant when the subject judge is not identified
would increase the likelihood that the identity of the subject judge would become publicly
known, thus circumventing the policy of nondisclosure. It may not aways be practicable to
shield the complainant's identity while making public disclosure of the judicial council's order
and supporting memoranda; in some circumstances, moreover, the complainant may consent to
public identification.

25. Disqualification

(a) General Rule. Any judgeisdisqualified from participating in any proceeding under
these Rulesif thejudge, in hisor her discretion, concludesthat circumstances
warrant disqualification. If thecomplaint isfiled by ajudge, that judgeis
disqualified from participating in any consider ation of the complaint except to the
extent that these Rules provide for a complainant's participation. A chief judge who
hasidentified a complaint under Rule 5 isnot automatically disqualified from
considering the complaint.

(b) Subject Judge. A subject judgeisdisqualified from considering the complaint
except to the extent that these Rules provide for participation by a subject judge.

(c) Chief Judge Not Disgualified from Considering a Petition for Review of a Chief
Judge'sOrder. If apetition for review of a chief judge' s order entered under Rule
11(c), (d), or (e) isfiled with thejudicial council in accordance with Rule 18, the
chief judgeisnot disqualified from participating in the council's consider ation of
the petition.
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(d)

(€)

(f)

(9)

(h)

Member of Special Committee Not Disqualified. A member of the judicial council
who serves on a special committee, including the chief judge, is not disqualified from
participating in council consideration of the committee'sreport.
Subject Judge' s Disqualification After Appointment of a Special Committee. Upon
appointment of a special committee, the subject judge isautomatically disqualified
from participating in any proceeding arising under the Act or these Rulesasa
member of any special committee, thejudicial council of the circuit, the Judicial
Conference of the United States, and the Judicial Conference Committee on Judicial
Conduct and Disability. Thedisqualification continues until all proceedings on the
complaint against the subject judge arefinally terminated with no further right of
review.
Substitute for Disqualified Chief Judge. If the chief judgeisdisqualified from
participating in consider ation of the complaint, the duties and responsibilities of the
chief judge under these Rules must be assigned to the most-senior active cir cuit
judge not disqualified. If all circuit judgesin regular active service are disqualified,
thejudicial council may determine whether to request atransfer under Rule 26, or,
in theinterest of sound judicial administration, to permit the chief judge to dispose
of the complaint on the merits. Members of thejudicial council who are named in
the complaint may participatein this determination if necessary to obtain a quorum
of thejudicial council.
Judicial-Council Action When Multiple Judges Are Disqualified. Notwithstanding
any other provision in these Rulesto the contrary,
Q) a member of thejudicial council who isa subject judge may participatein its
disposition if:

(A) participation by one or more subject judgesisnecessary to obtain a
quorum of thejudicial council;

(B) thejudicial council findsthat thelack of aquorumisduetothe
naming of one or morejudgesin the complaint for the purpose of
disqualifying that judge or judges, or to the naming of one or more
judges based on their participation in a decision excluded from the
definition of misconduct under Rule 3(h)(3); and

(C) thejudicial council votesthat it is necessary, appropriate, and in the
interest of sound judicial administration that one or mor e subject
judges be eligible to act.

(2 otherwise disqualified members may participatein votestaken under

(9)(1)(B) and (9)(1)(C).

Disqualification of Members of the Judicial Conference Committee. No member of
the Judicial Conference Committee on Judicial Conduct and Disability is
disqualified from participating in any proceeding under the Act or these Rules
because of consultationswith a chief judge, a member of a special committee, or a
member of ajudicial council about theinterpretation or application of the Act or
these Rules, unlessthe member believesthat the consultation would prevent fair-
minded participation.
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Commentary on Rule 25
Rule 25 is adapted from the Illustrative Rules.

Subsection (a) provides the general rule for disqualification. Of course, ajudgeis not
disqualified simply because the subject judge is on the same court. However, this subsection
recognizes that there may be cases in which an appearance of bias or prejudiceis created by
circumstances other than an association with the subject judge as a colleague. For example, a
judge may have afamilial relationship with a complainant or subject judge. When such
circumstances exist, ajudge may, in his or her discretion, conclude that disqualification is
warranted.

Subsection (e) makesit clear that the disqualification of the subject judge relates only to
the subject judge's participation in any proceeding arising under the Act or these Rules as a
member of a special committee, judicial council, Judicial Conference, or the Judicial Conference
Committee. The Illustrative Rule, based on Section 359(a) of the Act, is ambiguous and could be
read to disqualify a subject judge from service of any kind on each of the bodies mentioned. This
is undoubtedly not the intent of the Act; such a disqualification would be anomalousin light of
the Act's allowing a subject judge to continue to decide cases and to continue to exercise the
powers of chief circuit or district judge. It would also create a substantial deterrence to the
appointment of special committees, particularly where a special committee is needed solely
because the chief judge may not decide matters of credibility in his or her review under Rule 11.

While a subject judge is barred by Rule 25(b) from participating in the disposition of the
complaint in which he or she is named, Rule 25(e) recognizes that participation in proceedings
arising under the Act or these Rules by a judge who is the subject of a special committee
investigation may lead to an appearance of self-interest in creating substantive and procedural
precedents governing such proceedings,; Rule 25(e) bars such participation.

Under the Act, acomplaint against the chief judge is to be handled by "that circuit judge
in regular active service next senior in date of commission.” 28 U.S.C. 8 351(c). Rule 25(f)
provides that seniority among judges other than the chief judge is to be determined by date of
commission, with the result that complaints against the chief judge may be routed to a former
chief judge or other judge who was appointed earlier than the chief judge. The Rules do not
purport to prescribe who isto preside over meetings of the judicial council. Consequently, where
the presiding member of the judicial council is disqualified from participating under these Rules,
the order of precedence prescribed by Rule 25(f) for performing "the duties and responsibilities
of the chief circuit judge under these Rules' does not apply to determine the acting presiding
member of the judicial council. That isamatter |eft to the internal rules or operating practices of
each judicial council. In most cases the most senior active circuit judge who is a member of the
judicial council and who is not disqualified will preside.

Sometimes a single complaint is filed against alarge group of judges. If the normal
disqualification rules are observed in such a case, no court of appeals judge can serve as acting
chief judge of the circuit, and the judicia council will be without appellate members. Where the
complaint isagainst all circuit and district judges, under normal rules no member of the judicial
council can perform the duties assigned to the council under the statute.
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A similar problem is created by successive complaints arising out of the same underlying
grievance. For example, acomplainant files a complaint against a district judge based on alleged
misconduct, and the complaint is dismissed by the chief judge under the statute. The
complainant may then file a complaint against the chief judge for dismissing the first complaint,
and when that complaint is dismissed by the next senior judge, still athird complaint may be
filed. Thethreat isthat the complainant will bump down the seniority ladder until, once again,
there is no member of the court of appeals who can serve as acting chief judge for the purpose of
the next complaint. Similarly, complaints involving the merits of litigation may involve a series
of decisions in which many judges participated or in which arehearing en banc was denied by the
court of appeals, and the complaint may name amajority of the judicial council as subject judges.

In recognition that these multiple-judge complaints are virtually always meritless, the
judicia council is given discretion to determine: (1) whether it is necessary, appropriate, and in
the interest of sound judicial administration to permit the chief judge to dispose of a complaint
where it would otherwise be impossible for any active circuit judge in the circuit to act, and
(2) whether it is necessary, appropriate, and in the interest of sound judicial administration, after
appropriate findings as to need and justification are made, to permit subject judges of the judicia
council to participate in the disposition of a petition for review where it would otherwise be
impossible to obtain a quorum.

Applying arule of necessity in these situations is consistent with the appearance of
justice. See, e.g., In re Complaint of Doe, 2 F.3d 308 (8th Cir. Jud. Council 1993) (invoking the
rule of necessity); In re Complaint of Judicial Misconduct, No. 91-80464 (9th Cir. Jud. Council
1992) (same). Thereisno unfairnessin permitting the chief judge to dispose of a patently
insubstantial complaint that names all active circuit judgesin the circuit.

Similarly, there is no unfairness in permitting subject judges, in these circumstances, to
participate in the review of a chief judge's dismissal of an insubstantial complaint. The
remaining option isto assign the matter to another body. Among other alternatives, the council
may request atransfer of the petition under Rule 26. Given the administrative inconvenience and
delay involved in these alternatives, it is desirable to request atransfer only if the judicia council
determines that the petition is substantial enough to warrant such action.

In the unlikely event that a quorum of the judicial council cannot be obtained to consider
the report of a specia committee, it would normally be necessary to request atransfer under Rule
26.

Rule 25(h) recognizes that the jurisdictional statement of the Judicial Conference
Committee contemplates consultation between members of the Committee and judicial
participants in proceedings under the Act and these Rules. Such consultation should not
automatically preclude participation by a member in that proceeding.

26. Transfer to Another Judicial Council

In exceptional circumstances, a chief judge or ajudicial council may ask the Chief Justice
to transfer a proceeding based on a complaint identified under Rule 5 or filed under Rule 6
tothejudicial council of another circuit. Therequest for atransfer may be made at any
stage of the proceeding before a reference to the Judicial Conference under Rule
20(b)(D)(C) or 20(b)(2) or a petition for review isfiled under Rule 22. Upon receiving such
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arequest, the Chief Justice may refuse therequest or select thetransfereejudicial council,
which may then exercisethe powersof ajudicial council under these Rules.

Commentary on Rule 26

Rule 26 is new; it implements the Breyer Committee's recommended use of transfers.
Breyer Committee Report, 239 F.R.D. at 214-15.

Rule 26 authorizes the transfer of a complaint proceeding to another judicial council
selected by the Chief Justice. Such transfers may be appropriate, for example, in the case of a
serious complaint where there are multiple disqualifications among the original council, where
theissues are highly visible and alocal disposition may weaken public confidence in the process,
where internal tensions arising in the council as aresult of the complaint render disposition by a
less involved council appropriate, or where acomplaint calls into question policies or governance
of the home court of appeals. The power to effect atransfer islodged in the Chief Justice to
avoid disputesin a council over where to transfer a sensitive matter and to ensure that the
transferee council accepts the matter.

Upon receipt of atransferred proceeding, the transferee council shall determine the proper
stage at which to begin consideration of the complaint -- for example, reference to the transferee
chief judge, appointment of a special committee, etc.

27. Withdrawal of Complaints and Petitionsfor Review
(a) Complaint Pending Before Chief Judge. With the chief judge's consent, a

complainant may withdraw a complaint that is beforethe chief judge for a decision
under Rule 11. Thewithdrawal of a complaint will not prevent a chief judge from

identifying or having to identify a complaint under Rule 5 based on the withdrawn
complaint.

(b) Complaint Pending before Special Committee or Judicial Council. After a
complaint hasbeen referred to a special committee for investigation and before the
committeefilesitsreport, the complainant may withdraw the complaint only with
the consent of both the subject judge and either the special committee or the judicial
council.

(c) Petition for Review. A petition for review addressed to a judicial council under
Rule 18, or the Judicial Conference Committee on Judicial Conduct and Disability
under Rule 22 may be withdrawn if no action on the petition has been taken.

Commentary on Rule 27

Rule 27 is adapted from the Illustrative Rules and treats the complaint proceeding, once
begun, as a matter of public business rather than as the property of the complainant.
Accordingly, the chief judge or the judicial council remains responsible for addressing any
complaint under the Act, even acomplaint that has been formally withdrawn by the complainant.

Under subsection 27(a), acomplaint pending before the chief judge may be withdrawn if
the chief judge consents. Where the complaint clearly lacked merit, the chief judge may
accordingly be saved the burden of preparing aformal order and supporting memorandum.
However, the chief judge may, or be obligated under Rule 5, to identify a complaint based on
allegations in awithdrawn complaint.
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If the chief judge appoints a special committee, Rule 27(b) provides that the complaint
may be withdrawn only with the consent of both the body before which it is pending (the special
committee or the judicial council) and the subject judge. Once acomplaint has reached the stage
of appointment of a special committee, a resolution of the issues may be necessary to preserve
public confidence. Moreover, the subject judge is given the right to insist that the matter be
resolved on the merits, thereby eliminating any ambiguity that might remain if the proceeding
were terminated by withdrawal of the complaint.

With regard to all petitions for review, Rule 27(c) grants the petitioner unrestricted
authority to withdraw the petition. It isthought that the public's interest in the proceeding is
adequately protected, because there will necessarily have been a decision by the chief judge and
often by the judicial council aswell in such a case.

28. Availability of Rulesand Forms

These Rules and copies of the complaint form as provided in Rule 6(a) must be available
without chargein the office of the clerk of each court of appeals, district court, bankruptcy
court, or other federal court whose judges are subject to the Act. Each court must also
make these Rules and the complaint form available on the court's website, or provide an
Internet link to the Rulesand complaint form that are available on the appropriate court
of appeals website.

29. Effective Date

These Rules will become effective 30 days after promulgation by the Judicial Confer ence of
the United States.
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APPENDI X

COMPLAINT FORM

A two-page complaint form follows.



Judicial Council of the Circuit

COMPLAINT OF JUDICIAL MISCONDUCT ORDISABILITY

To begin the complaint process, complete this form and prepare the brief statement of facts
described initem 5 (below). The RuLES FOR JubiCIAL-CONDUCT AND JUDICIAL-DISABILITY
PROCEEDINGS, adopted by the Judicial Conference of the United States, contain information on
what to include in acomplaint (Rule 6), where to file acomplaint (Rule 7), and other important
matters. Therulesare availablein federal court clerks offices, on individual federal courts Web
sites, and on www.uscourts.gov.

Y our complaint (this form and the statement of facts) should be typewritten and must be legible.
For the number of copiesto file, consult the local rules or clerk’ s office of the court in which
your complaint is required to befiled. Enclose each copy of the complaint in an envelope
marked “COMPLAINT OF MISCONDUCT” or “COMPLAINT OF DISABILITY” and submit
it to the appropriate clerk of court. Do not put the name of any judge on the envelope.

1. Name of Complainant:
Contact Address:

Daytime telephone: ()

2. Name(s) of Judge(s):

Court:
3. Does this complaint concern the behavior of the judge(s) in a particular lawsuit or
lawsuits?
[ ]Yes [ ]No
If “yes,” give the following information about each lawsuit:
Court:
Case Number:

Docket number of any apped to the Circuit:

Are (were) you a party or lawyer in the lawsuit?
[ ] Party [ ] Lawyer [ ] Neither
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If you are (were) a party and have (had) alawyer, give the lawyer’s name, address, and
telephone number:

4, Have you filed any lawsuits against the judge?

[ 1Yes [ INo
If “yes,” give the following information about each such lawsuit:
Court:
Case Number:

Present status of lawsuit:

Name, address, and telephone number of your lawyer for the lawsuit against the judge:

Court to which any appea has been taken in the lawsuit against the judge:

Docket number of the appeal:

Present status of the appeal:

5. Brief Statement of Facts. Attach abrief statement of the specific facts on which the
claim of judicial misconduct or disability isbased. Include what happened, when and
where it happened, and any information that would help an investigator check the facts.
If the complaint allegesjudicia disability, aso include any additional facts that form the
basis of that allegation.

6. Declaration and signature:

| declare under penalty of perjury that the statements made in this complaint are true and
correct to the best of my knowledge.

(Signature) (Date)
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