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Federal Rules of Appellate Procedure
and First Circuit Local Rules

TITLE I. APPLICABILITY OF RULES

Rule 1. Scope of Rules; Title

(a) Scope of Rules.

(1) These rules govern procedure in the United States courts of gppeals.

(2) When these rules provide for filing a motion or other document in the district court, the
procedure must comply with the practice of the digrict court.

(b) [Abrogated]

(c) Title. Theserulesareto beknown asthe Federd Rules of Appdllaie Procedure.

Rule 2. Suspension of Rules

Onitsown or aparty’ smotion, acourt of appedsmay — to expediteits decison or for other good
cause— suspend any provison of theserulesin a particular case and order proceedings asit directs,
except as otherwise provided in Rule 26(b).

TITLE II. APPEAL FROM A JUDGMENT OR ORDER OF A DISTRICT
COURT

Rule 3. Appeal as of Right — How Taken
(a) Filing the Notice of Appeal.

(1) Anapped permitted by law as of right from adidrict court to a court of gppealsmay be taken only
by filing anotice of apped with the didtrict derk within thetime dlowed by Rule4. At thetime of
filing, the appd lant must furnish the dlerk with enough copies of the notice to enablethe clerk to
comply with Rule 3(d).



(2) An gppdlant’sfailure to take any step other than the timely filing of a notice of apped does not
affect the vadidity of the gpped, but is ground only for the court of gppealsto act asit consders
gopropriate, including dismissing the apped.

(3) An gpped from ajudgment by a magidtrate judge in acivil caseis taken in the same way as an
goped from any other didtrict court judgment.

(4) An gpped by permission under 28 U.S.C. § 1292(b) or an gpped in a bankruptcy case may be
taken only in the manner prescribed by Rules 5 and 6, respedtively.

(b) Joint or Consolidated Appeals.

(1) When two or more parties are entitled to gpped from a ditrict-court judgment or order, and thelr
interests make joinder practicable, they may file ajoint notice of gpped. They may then proceed
on gpped as asingle gopd lant.

(2) When the parties have filed separae timely notices of gpped, the agppeds may be joined or
consolidated by the court of gppeds

(¢c) Contents of the Notice of Appeal.

(1) Thenotice of apped must:

(A) specify the party or parties taking the gpped by naming each one in the caption or body of the
notice, but an attorney representing more than one party may describe those parties with such
termsas“dl plaintiffs” “the defendants,” “the plaintiffs A, B, e d.,” or “dl defendants

except X7,
(B) designate the judgment, order, or part thereof being gppeded; and
(©) namethe court to which the apped is taken.

(2) A pro s=notice of apped is consdered filed on behdf of the Sgner and the Sgner’s spouse and
minor children (if they are parties), unless the notice clearly indicates otherwise.

(3) Inacdlassaction, whether or not the class has been certified, the notice of goped is sufficient if it
names one person quaified to bring the apped as representative of the class.

(4) An gpped must not be dismissed for informality of form or title of the notice of gpped, or for
failure to name a party whose intent to gpped is otherwise clear from the notice.

(5 Form 1inthe Appendix of Formsis a suggested form of anotice of appedl.



(d) Serving the Notice of Appeal.

() Thedidtrict derk must serve notice of the filing of a notice of gpped by mailing a copy to each
party’s counsd of record — excluding the gppdlant’'s— or, if aparty is proceeding pro s, to the
party’slast known address When a defendant in a crimina case gppeds the derk must dso
serve a copy of the notice of gpped on the defendant, either by persond service or by mall
addressed to the defendant.  The clerk must promptly send a copy of the notice of apped and of
the docket entries— and any later docket entries— to the derk of the court of gppedlsnamed in
the notice. The didrict clerk must note, on each copy, the date when the notice of apped was filed.

(2) If aninmate confined in an inditution files anotice of gpped in the manner provided by Rule 4(c),
the digrict derk must dso note the date when the derk docketed the notice.

(3) Thedidtrict derk’sfalure to serve notice does not affect the validity of the gpped. The derk must
note on the docket the names of the parties to whom the clerk mails copies, with the date of
mailing. Serviceis sufficient despite the death of a party or the party’s counsd.

(e) Payment of Fees. Upon filing a notice of gpped, the appelant must pay the didrict derk al required
fees. Thedidrict derk receives the appelate docket fee on behdf of the court of appeds

Local Rule 3. Docketing Statement Required; Dismissals for Want of Diligent
Prosecution

(@) Docketing Statement Required. To provide the clerk of the Court of Appealsat the commencement of
an appeal with the informeation needed for effective case management, within 14 days of filing the
notice of appeal, the person or persons taking the appeal must submit a separate tatement ligting all
parties to the appeal, the last known counsdl, and last known addresses for counsd and unrepresented
parties. Errorsor omissonsin this separate statement alone shall not otherwise affect the appeal if
the notice of appeal itsdf conplieswith thisrule.

() Form. Counsd filing an appeal must complete and file a docketing statement, using theform
provided by the clerk of the appeals court.

(2) Service. A copy of the docketing Statement and any attachments must be served on the opposing
party or parties at the time the docketing Statement isfiled.

(3) Duty of Opposing Party. |f an opposing party concludesthat the docketing Statement isin any
way inaccurate, incomplete, or mideading, the derk’ s office must be informed in writing of any
errorsand any proposed additions or corrections within seven days of service of the docketing
Satemernt, with copiesto all other parties.



®)

If appellant does not pay the docket fee within 7 days of the filing of the notice of appeal, or does not
file the docketing statement or any other paper within the time set by the court, the appeal may be
dismissed for want of diligent prosecution.

Rule 3.1. Appeal from a Judgment of a Magistrate Judge in a Civil Case

[Abrogated]

Rule 4. Appeal as of Right — When Taken

(a) Appeal in a Civil Case.

(1) Time for Filing a Notice of Appeal.

(A) Inacivil case, except asprovided in Rules 4(a)(1)(B), 4(a)(4), and 4(c), the notice of apped
required by Rule 3 must be filed with the didtrict clerk within 30 days after the judgment or
order appeded from is entered.

(B) When the United States or its officer or agency is a party, the notice of goped may befiled by
any party within 60 days after the judgment or order gppedled fromis entered.

(C) Anapped from an order granting or denying an application for awrit of error coramnobisis
an gpped inacivil casefor purposes of Rule4(a).

(2) Filing Before Entry of Judgment. A notice of apped filed after the court announces adecison
or order — but before the entry of the judgment or order — istrested asfiled on the date of and

after the entry.

(3) Multiple Appeals. If one party timely filesanotice of gpped, any other party may file anotice of
apped within 14 days after the date when the firgt notice was filed, or within the time otherwise
prescribed by this Rule 4(a), whichever period ends later.

(4) Effect of a Motion on a Notice of Appeal.

(A) If aparty timdy filesin thedigtrict court any of the following motions under the Federd
Rules of Civil Procedure, thetimeto file an gpped runsfor al parties from the entry of the
order digposing of the last such remaining motion:

(i) for judgment under Rule 50(b);



(i)

(iii)

(iv)
v)
(vi)

® 0

(i)

(iii)

to amend or make additiond factud findings under Rule 52(b), whether or not granting
the motion would dter the judgmert;

for attorney’ sfees under Rule 54 if the digtrict court extends the time to gppea under
Rule 58;

to dter or amend the judgment under Rule 59;
for anew trid under Rule 59; or

for relief under Rule 60 if the motion isfiled no later than 10 days after the judgment is
entered.

If aparty files a notice of gpped &fter the court announces or enters a judgment — but
before it digposes of any motion listed in Rule 4(a)(4)(A) — the notice becomes
effective to gpped ajudgment or order, in whole or in part, when the order disposing of
the last such remaining motion is entered.

A party intending to chdlenge an order digposing of any motion listed in Rule
4QA)(4)(A), or ajudgment dtered or amended upon such amotion, must file a notice of
gpped, or an amended notice of goped — in compliance with Rule 3(c) — within the
time prescribed by this Rule measured from the entry of the order disposing of the last
such remaining motion.

No additiond feeis required to file an amended notice.

(5 Motion for Extension of Time.

(A) Thedidrict court may extend the time to file a notice of gpped if:

0

(i)

a party so moves no later than 30 days after the time prescribed by this Rule 4()
expires, and

regardless of whether its motion isfiled before or during the 30 days &fter the time
prescribed by this Rule 4(a) expires, that party shows excusable neglect or good cause.

(B) A moetion filed before the expiration of the time prescribed in Rule 4(8)(2) or (3) may be ex
parte unless the court requires otherwise. If the mation isfiled after the expiration of the
prescribed time, notice must be given to the other partiesin accordance with locdl rules.

(©) No extensgon under this Rule 4(a)(5) may exceed 30 days &fter the prescribed time or 10 days
after the date when the order granting the mation is entered, whichever is later.



(6) Reopening the Time to File an Appeal. The digtrict court may reopen the time to file an apped
for aperiod of 14 days after the date when its order to reopen is entered, but only if dl the
following conditions are stisfied:

(A) the mation isfiled within 180 days after the judgment or order is entered or within 7 days
after the moving party receives notice of the entry, whichever is erlier;

(B) the court finds that the moving party was entitled to natice of the entry of the judgment or
order sought to be appeded but did not receive the notice from the district court or any party
within 21 days after entry; and

(C) the court finds that no party would be prejudiced.

(7) Entry Defined.

(A) A judgment or order is entered for purposes of this Rule 4(a):

() if Federd Rule of Civil Procedure 58(a)(1) does not require a separae document,
when the judgment or order is entered in the civil docket under Federd Rule of Civil
Procedure 79(a); or

(i) if Federd Rule of Civil Procedure 58(a)(1) requires a separate document, when the
judgment or order is entered in the civil docket under Federd Rule of Civil Procedure
79(a) and when the earlier of these events occurs.

* the judgment or order is set forth on a separate document, or

* 150 days have run from entry of the judgment or order in the civil docket under
Federd Rule of Civil Procedure 79(a).

(B) A falureto set forth ajudgment or order on a separate document when required by
Federd Rule of Civil Procedure 58(a)(1) does not affect the vaidity of an gpped from that
judgment or order.

(b) Appeal in a Criminal Case.
(1) Time for Filing a Notice of Appeal.

(A) Inacrimina case, adefendant’ s notice of gpped must be filed in the didtrict court within 10
days after the later of:

(i) theentry of ether the judgment or the order being appeded; or



(B)

(i) thefiling of the government’s notice of apped.

When the government is entitled to gpped, its notice of gpoped must be filed in the district
court within 30 days after the later of:

(i) theentry of the judgment or order being gppeded; or

(i) thefiling of anotice of apped by any defendant.

(2) Filing Before Entry of Judgment. A notice of apped filed after the court announces a decison,
sentence, or order — but before the entry of the judgment or order — is treeted as filed on the date
of and after the entry.

(3) Effect of a Motion on a Notice of Appeal.

(A)

(B)

©

If adefendant timely makes any of the following motions under the Federa Rules of
Crimina Procedure, the notice of apped from ajudgment of conviction must be filed within
10 days dfter the entry of the order digposing of the last such remaining mation, or within 10
days after the entry of the judgment of conviction, whichever period ends later.  This
provison appliesto atimely motion:

(i) for judgment of acquitta under Rule 29;

(i) foranew trid under Rule 33, but if based on newly discovered evidence, only if the
moation is made no later than 10 days after the entry of the judgmert; or

(ii) for arrest of judgment under Rule 34.

A natice of apped filed after the court announces a decison, sentence, or order — but before
it digooses of any of the motions referred to in Rule 4(b)(3)(A) — becomes effective upon the
later of the following:

(i) theentry of the order disposing of the last such remaining motion; or

(i) the entry of the judgment of conviction.

A vdid notice of gpped is effective — without amendment — to apped from an order
disposing of any of the motions referred to in Rule 4(b)(3)(A).

(4) Motion for Extension of Time. Upon afinding of excusable neglect or good cause, the didtrict
court may — before or after the time has expired, with or without motion and notice — extend the



timeto file a notice of gpped for a period not to exceed 30 days from the expiration of the time
otherwise prescribed by this Rule 4(b).

(5) Jurisdiction. Thefiling of anotice of appea under this Rule 4(b) does not divest a didtrict court
of jurisdiction to correct a sentence under Federd Rule of Crimind Procedure 35(c), nor doesthe
filing of amoation under 35(c) affect the validity of anotice of apped filed before entry of the order
digposing of the motion.

The filing of a motion under Federd Rule of Crimina Procedure 35(a) does not suspend the time
for filing a natice of apped from a judgment of conviction.

(6) Entry Defined. A judgment or order is entered for purposes of this Rule 4(b) when it is entered
on the crimina docket.

(c) Appeal by an Inmate Confined in an Institution.

(1) If aninmate confined in an indtitution files a notice of goped in either acivil or acrimind case, the
noticeistimdy if it is deposted in the inditution's interna mail system on or before the last day
for filing. If an indtitution has a system designed for legd mail, the inmate must use that system to
receive the benefit of thisrule. Timely filing may be shown by a declaration in compliance with
28 U.SC. § 1746 or by anotarized statement, elther of which must st forth the date of deposit and
Sate that first-dass postage has been prepaid.

(2) If aninmatefilesthe firgt notice of gpped in acivil case under this Rule 4(c), the 14-day period
provided in Rule 4(g)(3) for another party to file a notice of apped runs from the date when the
digtrict court docketsthe first notice,

(3) When adefendant in a crimind casefiles anatice of apped under this Rule 4(c), the 30-day
period for the government to file its notice of apped runs from the entry of the judgment or order
gpopeded from or from the didrict court’s docketing of the defendant’ s notice of apped,
whichever islaer.

(d) Mistaken Filing in the Court of Appeals. If anotice of goped in either acivil or acrimind caseis
mistakenly filed in the court of appeds the clerk of that court must note on the notice the date when it
was received and send it to the digirict derk. The notice is then consdered filed in the didtrict court on
the date o noted.



Rule 5. Appeal by Permission
(a) Petition for Permission to Appeal.
(1) To request permission to gpped when an apped iswithin the court of appeds discretion, a party
must file a petition for permission to gpped.
(1) To request permission to gopeda when an apped iswithin the court of appeds discretion, a party
must file apetition for permission to appedl. The petition must befiled with the circuit clerk with
proof of service on dl other parties to the district-court action.

(2) The petition must be filed within the time specified by the statute or rule authorizing the gpped or,
if no such timeis specified, within the time provided by Rule 4(@) for filing anotice of gppedl.

(3) If aparty cannot petition for goped unlessthe didrict court first enters an order granting
permission to do so or dating thet the necessary conditions are met, the digtrict court may amend

its order, either on itsown or in responseto a party’ smotion, to include the required permission or
gatement. In that event, the timeto petition runs from entry of the amended order.

(b) Contents of the Petition; Answer or Cross-Petition; Oral Argument.
() The petition mugt include the following:
(A) thefacts necessary to understand the question presented;
(B) thequedionitsdf;
(©) therdief sought;
(D) theressonswhy the apped should be dlowed and is authorized by a statute or rule; and
(E) anattached copy of:

(i) theorder, decree, or judgment complained of and any related opinion or memorandum;
and

(i) any order sating the district court’ s permission to gpped or finding thet the necessary
conditions are met.

(2) A party may filean answer in opposition or across-petition within 7 days after the petition is
Sserved.



(3) The petition and answer will be submitted without ord argument unless the court of appeas orders
otherwise.

(c) Form of Papers; Number of Copies. All pgpers must conform to Rule 32(c)(2). Except by the
court's permission, a paper must not exceed 20 pages excusive of the disclosure statement, the proof
of service, and the accompanying documents required by Rule 5(b)(1)(E). An origind and 3 copies
must be filed unless the court requires a different number by loca rule or by order in a particular case.

(d) Grant of Permission; Fees; Cost Bond; Filing the Record.
(1) Within 10 days after the entry of the order granting permission to apped, the appdlant must:
(A) pay the didrict clerk dl required fees, and
(B) fileacost bond if required under Rule 7.

(2) A notice of apped need not be filed. The date when the order granting permission to apped is
entered serves as the date of the notice of apped for caculaing time under these rules.

(3) Thedidrict derk must notify the circuit clerk once the petitioner has paid the fees. Upon recelving
this notice, the circuit derk must enter the gpped on the docket. The record must be forwarded
and filed in accordance with Rules 11 and 12(c).

Rule 5.1 Appeal by Leave Under 28 U.S.C. § 636 (c) (5)
[Abrogated]

Rule 6. Appeal in a Bankruptcy Case from a Final Judgment, Order, or Decree
of a District Court or Bankruptcy Appellate Panel

(a) Appeal From a Judgment, Order, or Decree of a District Court Exercising Original Jurisdiction
in a Bankruptcy Case. An goped to acourt of gppedsfrom afind judgmernt, order, or decreeof a
digrict court exercigng jurisdiction under 28 U.S.C. § 1334 istaken as any other civil gpped under
theserules.

(b) Appeal From a Judgment, Order, or Decree of a District Court or Bankruptcy Appellate Panel
Exercising Appellate Jurisdiction in a Bankruptcy Case.

(1) Applicability of Other Rules. Theserulesapply to an gpped to acourt of appedsunder 28
U.S.C. § 158(d) from afina judgmert, order, or decree of adidrict court or bankruptcy appellae
panel exercisng gppellae jurisdiction under 28 U.S.C. 8 158(a) or (b). But thereare 3
exceptions:

10



(A) Rules 4@)(4), 4(b), 9, 10, 11, 12(b), 13-20, 22-23, and 24(b) do not apply:

(B) the referencein Rule 3(c) to “Form 1 in the Appendix of Forms’ must be read as areference
to Form 5; and

(C) when the apped is from a bankruptcy appelate pand, the term “didtrict court,” as used in
any applicable rule, means “ appellate pand.”

(2) Additional Rules. In addition to the rules made applicable by Rule 6(b)(1), the following rules
ply:

(A) Motion for rehearing.

(i) If atimely motion for rehearing under Bankruptcy Rule 8015 is filed, the time to apped
for dl parties runs from the entry of the order digposing of the mation.

A notice of apped filed after the didtrict court or bankruptcy appellate pand announces
or enters ajudgmert, order, or decree — but before digpostion of the motion for
rehearing — becomes effective when the order disposing of the moation for rehearing is
entered.

(i) Appellate review of the order disposing of the motion requires the party, in compliance
with Rules 3(c) and 6(b)(1)(B), to amend a previoudy filed notice of gpped. A party
intending to chdlenge an dtered or amended judgment, order, or decree must filea
notice of apped or amended natice of apped within the time prescribed by Rule 4 —
excluding Rules 4(8)(4) and 4(lb) — measured from the entry of the order disposing of
the motion.

(i) No additiond feeis required to file an amended notice.
(B) The record on appeal.

(i) Within 10 days dfter filing the notice of apped, the appdlant mugt file with the clerk
possessing the record assembled in accordance with Bankruptcy Rule 8006 — and
serve on the appellee — a statement of the issues to be presented on apped and a
designation of the record to be certified and sent to the circuit clerk.

(i) An gppellee who bdieves that other parts of the record are necessary mugt, within 10

days after being served with the gppellant’ s designation, file with the clerk and serve on
the gppellant a designation of additiona parts to be included.

11



(iii) The record on gpped consdts of:

« the redesgnated record as provided above;
« the proceedings in the digtrict court or bankruptcy appelate pand; and

« acatified copy of the docket entries prepared by the clerk under Rule 3(d).

(©) Forwarding the record.

()

(i)

When the record is complete, the digtrict clerk or bankruptcy appellae pand cerk must
number the documents condtituting the record and send them promptly to the circuit
clerk together with aligt of the documents corregpondingly numbered and reasonebly
identified. Unlessdirected to do so by aparty or the circuit derk, the clerk will not send
to the court of appeds documents of unusud bulk or weight, physica exhibits other
than documents, or other parts of the record designated for omission by locd rule of the
court of gppeals If the exhibits are unusualy bulky or heavy, a party must arrange with
the clerks in advance for their transportation and receipt.

All parties mugt do whatever dseis necessary to enable the clerk to assemble and
forward the record. The court of appeds may provide by rule or order that a certified
copy of the docket entries be sent in place of the redesignated record, but any party may
request a any time during the pendency of the apped that the redesignated record be
sent.

(D) Filing the record. Upon receiving the record — or a certified copy of the docket entries sent
in place of the redesignated record — the circuit derk must file it and immediatdy notify all
parties of the filing date.

Rule 7. Bond for Costs on Appeal in a Civil Case

Inacivil case, the didtrict court may require an gppellant to file abond or provide other security in any
form and amount necessary to ensure payment of costs on apped . Rule 8(b) gppliesto a surety on abond
given under thisrule.

Rule 8. Stay or Injunction Pending Appeal
(a) Motion for Stay.

(1) Initial Motion in the District Court. A party must ordinarily movefirstin the district court for

the following relief:

(A) aday of thejudgment or order of adigtrict court pending apped.;
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(B) approvd of a supersedeas bond; or

(C) an order sugpending, modifying, restoring, or granting an injunction while an goped is
pending.

(2) Motion in the Court of Appeals; Conditions on Relief. A mation for the rdief mentioned in
Rule 8(a)(1) may be made to the court of gppedlsor to one of its judges.

(A) Themoation must:
(i) show that moving firgt in the district court would be impracticable; or

(i) datethat, amation having been made, the didtrict court denied the motion or falled to
afford the relief requested and state any reasons given by the didtrict court for its action.

(B) Themation must dso include:
(i) thereasonsfor granting the relief requested and the factsrelied on;

(i) originds or copies of affidavits or other sworn statements supporting facts subject to
dispute; and

(iii) relevant parts of the record.
(©) Themoving party must give reasoneble notice of the motion to dl parties.

(D) A moetion under this Rule 8(a)(2) must be filed with the circuit derk and normdly will be
consdered by apand of the court. But in an exceptiond casein which time requirements
make that procedure impracticable, the motion may be made to and conddered by asingle
judge.

(E) The court may condition relief on a party’ sfiling abond or other appropriate security in the
digtrict court.

(b) Proceeding Against a Surety. If aparty gives security in the form of abond or stipulation or other
undertaking with one or more sureties each surety submits to the jurisdiction of the didtrict court and
irrevocably gppointsthe didrict derk as the surety’ s agent on whom any papers affecting the surety’s
liability on the bond or undertaking may be served. On motion, a surety’sliability may be enforced in
the digtrict court without the necessity of an independent action. The motion and any notice thet the
digtrict court prescribes may be served on the digtrict derk, who must promptly mail a copy to eech
surety whose addressis known.
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(c) Stay in a Criminal Case. Rule 38 of the Federa Rules of Crimina Procedure governsaday ina
crimina case.

Rule 9. Release in a Criminal Case
(a) Release Before Judgment of Conviction.

(1) Thedidrict court must statein writing, or oraly on the record, the reasonsfor an order regarding
the release or detention of adefendant inacrimina case. A party gppeding from the order must
filewith the court of appedsacopy of the didrict court’s order and the court’ s Satement of
reasons as S0on as practicable after filing the notice of gpped. An gopdlant who questionsthe
factua basisfor the didtrict court’ s order must file atranscript of the release proceedings or an
explandion of why atranscript was not obtained.

(2) After reesonable natice to the appellee, the court of appeals must promptly determine the apped
on the basis of the papers, affidavits, and parts of the record that the parties present or the court
requires. Unlessthe court so orders, briefs need not befiled.

(3) Thecourt of appedsor one of itsjudges may order the defendant’ s rel ease pending the disposition

of the gpped.

(b) Release After Judgment of Conviction. A party entitled to do so may obtain review of adidrict-
court order regarding release after ajudgment of conviction by filing anotice of gpped from that order
inthe digtrict court, or by filing amation in the court of appedsif the party has dready filed anotice of
appedl from the judgment of conviction. Both the order and the review are subject to Rule 9(a). The
papersfiled by the party seeking review must include a copy of the judgment of conviction.

(c) Criteria for Release. The court must make its decison regarding release in accordance with the
gpplicable provisons of 18 U.S.C. 88 3142, 3143, and 3145(c).

Local Rule 9. Recalcitrant Witnesses

(@) Arecalcitrant witnesswho isheld in contempt for refusal to testify is entitled to dispostion of the
recalcitrant witness s appeal within thirty daysif the recalcitrant witnessis denied bail, and the
government is entitled to equal promptnessif bail isgranted. The unsuccessiul party on the bail issue
may waive the thirty day statutory requirement by filing a written waiver with the clerk of this court.

(b) Thedidrict court shall allow bail, with or without surety, unlessthe appeal appearsfrivolous, but a
condition shall be thefiling of a notice of appeal forthwith, and obedience to all subsequent orders
with respect to briefing and argument. Except for cause shown the digtrict court shall not, in any case,
order awitness committed for the first forty-eight hours after the date of the order.
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(¢) The appeal shall be docketed immediately, and the didtrict court’s order on bail may be reviewed by
the court of appealsor a judge thereof.

Rule 10. The Record on Appeal
(a) Composition of the Record on Appeal. Thefollowing items congtitute the record on gpped:

(1) theorigina papersand exhibitsfiled in the didtrict court;

(2) thetranscript of proceedings, if any; and

(3) acertified copy of the docket entries prepared by the didtrict clerk.

(b) The Transcript of Proceedings.

(1) Appellant’s Duty to Order. Within 10 days after filing the notice of gpped or entry of an order
disposing of the last timely remaining motion of atype specified in Rule 4(a)(4)(A), whichever is
later, the gppelant must do ether of the following:

(A) order from the reporter atranscript of such parts of the proceedings not dreedy on file asthe
gppdlant considers necessary, subject to aloca rule of the court of gppedlsand with the
following qudifications:

(i) theorder must bein writing;

(i) if the cost of the transcript isto be paid by the United States under the Crimind Justice
Act, the order must so Sate; and

(ii1) the appelant must, within the same period, file acopy of the order with the didtrict
clerk; or

(B) fileacertificate Sating that no transcript will be ordered.

(2 Unsupported Finding or Conclusion. If the gopdlant intends to urge on gpped that afinding or
conclusion is unsupported by the evidence or is contrary to the evidence, the appdlant must
include in the record atranscript of al evidence relevant to that finding or conclusion.

(3) Partial Transcript. Unlessthe entire transcript is ordered:

(A) the appdlant must — within the 10 days provided in Rule 10(b)(1) — file a tatement of the

issues that the gppd lant intends to present on the apped and must serve on the gppdlleea
copy of both the order or certificate and the Satemert;
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(B) if the gppelee consdersit necessary to have atranscript of other parts of the proceedings, the
appdlee mugt, within 10 days after the service of the order or certificate and the Statement of
the issues, file and serve on the gppellant a designation of additiond partsto be ordered; and

(C) unlesswithin 10 days after service of that designation the gppellant has ordered dl such parts,
and has S0 natified the appellee, the gppellee may within the following 10 days either order
the parts or move in the digtrict court for an order requiring the gppellant to do so.

(4) Payment. At thetime of ordering, a party must make satisfactory arrangements with the reporter
for paying the cost of the transcript.

Statement of the Evidence When the Proceedings Were Not Recorded or When a Transcript Is
Unavailable. [f the transcript of ahearing or trid is unavailable, the gopellant may prepare a
datement of the evidence or proceedings from the best available means, induding the gppdlant’s
recollection.

The statement must be served on the appellee, who may serve objections or proposed amendments
within 10 days after being served. The statement and any objections or proposed amendments must
then be submitted to the digtrict court for settlement and gpprovd. As settled and gpproved, the
satement must be included by the digtrict clerk in the record on appedl.

(d) Agreed Statement as the Record on Appeal. In place of the record on gpped as defined in Rule

©

10(a), the parties may prepare, Sgn, and submit to the didtrict court a satement of the case showing
how the issues presented by the apped arose and were decided in the didrict court. The satement
must st forth only those facts averred and proved or sought to be proved that are essentid to the
court’s resolution of theissues. If the gatement is truthful, it — together with any additions thet the
digtrict court may condder necessary to afull presentation of the issues on apped — must be
goproved by the didrict court and must then be certified to the court of gppedls as the record on
apped. Thedidrict derk must then send it to the circuit derk within the time provided by Rule 11. A
copy of the agreed statement may be filed in place of the gppendix required by Rule 30.

Correction or Modification of the Record.

(1) If any difference arises about whether the record truly discloses what occurred in the digtrict court,
the difference must be submitted to and settled by that court and the record conformed
accordingly.

(2 If anything materid to ether party is omitted from or misstated in the record by error or accidant,
the omisson or misstatement may be corrected and a supplementa record may be certified and
forwarded:

(A) on dipulation of the parties,
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(B) by thedidrict court before or after the record has been forwarded; or

(©) by the court of gppeds

(3) All other questions as to the form and content of the record must be presented to the court of
gopedls

Local Rule 10. Ordering Transcripts

(@

®)

(©

@

Timely Filing. Fed. R App. P. 10(b) requiresthat the transcript be ordered within 10 days of the
filing of the notice of appeal. Parties are neverthdess urged to order any necessary transcript
immediately after thefiling of the notice. If the appelant failsto timely order a transcript in writing
fromthe court reporter, the appeal may be dismissed for want of diligent prosecution.

Transcript Order/Report. A Transcript Order/Report, in the form prescribed by this court, shall be
used to satisfy the requirements of Fed. R App. P. 10(b).

Transcripts under the Criminal Justice Act. |f the cost of the transcript isto be paid by the United
Sates under the Criminal Justice Act, counsd must completeand attach CJA form 24 to the
Transcript Order/Report so asto satisfy the requirement of Fed. R. App. P. 10(b) (4).

Caveat. The court isof the opinion that in many casesa transcript isnot really needed, and makes
for delay and expense, aswell as unnecessarily large records. The court urges counsel to endeavor,
in appropriate cases, to enter into stipulations that will avoid or reduce transcripts. See Fed. R App.
P. 30(b). However, if an agreed statement of the evidence is contemplated, counsdl are reminded of
Fed. R App. P. 10(c) requiring submission to the digtrict court for approval. The ten-day ordering
rulewill not be suspended because of such activity, however, except by order of the court for good
cause shown.

Rule 11. Forwarding the Record

(@

Appellant’s Duty. An gppdlant filing anotice of goped must comply with Rule 10(b) and must do
whatever seis necessary to enablethe clerk to assembleand forward the record. If thereare multiple
gpped sfrom ajudgment or order, the clerk must forward a singlerecord.

(b) Duties of Reporter and District Clerk.
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(1) Reporter’s Duty to Prepare and File a Transcript. The reporter must prepare and filea
transcript as follows:

(A) Upon receiving an order for atranscript, the reporter must enter a the foot of the order the
date of its recaipt and the expected completion date and send a copy, so endorsed, to the
circuit clerk.

(B) If the transcript cannot be completed within 30 days of the reporter’ s receipt of the order, the
reporter may request the circuit cerk to grant additiond time to completeit. The derk must
note on the docket the action taken and notify the parties.

(C) When atranscript is complete, the reporter must file it with the digtrict clerk and notify the
circuit clerk of thefiling.

(D) If the reporter failsto file the transcript on time, the circuit derk must notify the didtrict judge
and do whatever dse the court of appedsdirects.

(2) District Clerk’s Duty to Forward. When the record is complete, the digtrict clerk must number
the documents condgtituting the record and send them promptly to the circuit derk together with a
ligt of the documents correspondingy numbered and reasonebly identified.  Unlessdirected to do
S0 by a party or the circuit clerk, the didrict clerk will not send to the court of gppeal's documents
of unusua bulk or weight, physicd exhibits other than documents, or other parts of the record
designated for omission by locd rule of the court of gppeds If the exhibits are unusudly bulky or
heavy, a party must arrange with the cderks in advance for their trangportation and receipt.

(c) Retaining the Record Temporarily in the District Court for Use in Preparing the Appeal. The
parties may Sipulate, or the digtrict court on motion may order, thet the digtrict derk retain the record
temporarily for the parties to use in preparing the papers on gpped. In that event the digtrict clerk must
certify to the circuit dlerk that the record on apped is complete. Upon receipt of the appelleg’ s brief, or
ealier if the court orders or the parties agree, the gppdlant must request the didtrict derk to forward the
record.

(d) [Abrogated.]
(e) Retaining the Record by Court Order.
(1) The court of appeals may, by order or local rule, provide that a certified copy of the docket entries
be forwarded instead of the entire record. But a party may a any time during the gpped request
that designated parts of the record be forwarded.

(2) Thedidrict court may order the record or some part of it retained if the court needsit while the
gpped is pending, subject, however, to cal by the court of gopeds
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(3) If part or dl of the record is ordered retained, the didtrict dlerk must send to the court of gppedsa
copy of the order and the docket entries together with the parts of the origind record alowed by
the digtrict court and copies of any parts of the record designated by the parties.

(f) Retaining Parts of the Record in the District Court by Stipulation of the Parties. The parties may
agree by written stipulation filed in the didtrict court thet designated parts of the record be retained in
the digtrict court subject to cal by the court of gppedls or request by a party. The parts of the record so
desgnated remain a part of the record on apped.

(2) Record for a Preliminary Motion in the Court of Appeals. If, before the record is forwarded, a
party makes any of the following motions in the court of appeds

o for digmisA;
« forrdesse

« for astay pending apped;
« for additiona security on the bond on gpped or on a supersedeas bond; or

« for any other intermediate order —

the digtrict derk must send the court of gppeals any parts of the record designated by any party.

Local Rule 11. Transmission of the Record, Sealed Documents

(@) Duty of Appellant. 1n addition to an appelant’ sduties under Fed. R App. P. 11(a), itisan
appellant’ s responsibility to see that the record, as certified, is complete.

(b) Transmission of Original Papers and Exhibits. The digrict courtsareto transmit the original
papers and exhibitswhen completewithout waiting for the filing of the transcript.

(c) Sealed Materials.

(1) Materials Sealed by District Court or Agency Order. The court of appeal s expects that
ordinarily motionsto seal all or part of a digtrict court or agency record will be presented to, and
resolved by, the lower court or agency. Motions, briefs, transcripts, and other materialswhich
werefiled with the digtrict court or agency under seal and which congtitute part of the record
transmitted to the court of appeals shall be clearly labded as sealed when transmitted to the court
of appealsand will remain under seal until further order of court.

(2) Motions to Seal in the Court of Appeals. |n order to seal in the court of appeals materialsnot
already sealed in the district court or agency (e.9., a brief or unsealed portion of the record), a
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motion to seal must befiled in the court of appeals; parties cannot seal otherwise public
documents merely by agreement or by labeling them* sealed.” A motion to seal, which should
not itsdlf be filed under seal, must explain the basis for sealing and specify the desired duration of
the sealing order. If discusson of confidential material is necessary to support the motion to seal,
that discussion shall be confined to an affidavit or declaration, which may be filed provisonally
under seal. A motion to seal may be filed before the sealed material is submitted or, alternatively
the item to be sealed (eg., the brief) may be tendered with the motion and, upon request, will be
accepted provisonally under seal, subject to the court’ s subsequent ruling on the motion.
Material submitted by a party under seal, provisonally or otherwise must be stamped or labded
by the party on the cover “FILED UNDER SEAL.” If the court of appeals denies the movant’s
motion to seal, any materials tendered under provisional seal will be returned to the movant.

(3) Limiting Sealed Filings. Rather than automatically requesting the sealing of an entire brief,
motion, or other filing, litigants should consder whether argument relating to sealed meterials
may be contained in separate supplemental brief, motion, or filing, which may then be sealed in
accordance with the procedures in subsection (2).

(d) References to Sealed Materials.

(1) Recordsor materials sealed by didrict court, court of appeals, or agency order shall not be
included in the regular appendix, but may be submitted in a separate, sealed supplemental
volume of appendix. The sealed supplemental volume must be clearly and prominently labeled by
the party on the cover “ FILED UNDER SEAL.”

(2 In addressing material under seal in an unsealed brief or motion or oral argument counsd are
expected not to disclose the substance of the sealed material and to apprise the court that the
material in question is sealed. If the record contains sealed materials of a sengtive character,
counsd would be well advised to alert the court to the existence of such materialsand their
location by a footnote appended to the “ Satement of Facts’ caption in the opening or ansanering
brief.

Rule 12. Docketing the Appeal; Filing a Representation Statement; Filing the
Record

(a) Docketing the Appeal. Upon recelving the copy of the notice of gpped and the docket entriesfrom
the didrict derk under Rule 3(d), the circuit derk must docket the gpped under thetitle of the district-
court action and must identify the appelant, adding the gppelant’ s name if necessary.

(b) Filing a Representation Statement. Unlessthe court of apped s designates another time, the attorney

who filed the notice of gpped musgt, within 10 days after filing the notice, file a tatement with the
circuit derk naming the parties that the atorney represents on apped.
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(c) Filing the Record, Partial Record, or Certificate. Upon receiving the record, partia record, or
digtrict clerk’s certificate as provided in Rule 11, the circuit derk must fileit and immediatdy notify al
parties of the filing date.

Local Rule 12. Appearance, Withdrawal of Appearance

(@) Representation Statement, Appearance. A representation Satement must take the formof an
appearance, in a form prescribed by thiscourt. Attorneysfor both appellant and appdlee mudt file
appearance formswithin 10 days after the filing of the notice of appeal. Seealso Local Rule 46(a).

(b) Withdrawal of Appearance. NO attorney who has entered an appearance in this court may withdraw
without the consent of the court. An attorney who has represented a defendant in a criminal casein
the digrict court will be respongble for representing the defendant on appeal, whether or not the
attorney has entered an appearancein the Court of Appeals, until the attorney is rdieved of such duty
by the court. Procedures for withdrawal in criminal casesare found in Local Rule 46.6.

For requirements applying to court-appointed counsd, referenceismadeto Loc. R 46.5, para. (c), the
Criminal Justice Plan of this Circuit.

TITLE III. REVIEW OF A DECISION OF THE UNITED STATES TAX
COURT

Rule 13. Review of a Decision of the Tax Court
(a) How Obtained; Time for Filing Notice of Appeal.

(1) Review of adecison of the United States Tax Court is commenced by filing anotice of goped
with the Tax Court clerk within 90 days after the entry of the Tax Court’sdecison. At the time of
filing, the gppelant must furnish the clerk with enough copies of the notice to enablethe derk to
comply with Rule 3(d). If one party filesatimely notice of apped, any other party may filea
notice of apped within 120 days after the Tax Court’ sdecison is entered.

(2) If, under Tax Court rules, aparty makes atimely motion to vacate or revisethe Tax Court’s
decison, thetimeto fileanotice of apped runsfrom the entry of the order disposing of the
motion or from the entry of anew decison, whichever islater.

(b) Notice of Appeal; How Filed. The natice of gopea may befiled either at the Tax Court derk’ soffice
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in the Didrict of Columbiaor by mail addressed to the clerk. If sent by mail the notice is consdered
filed on the postmark date, subject to § 7502 of the Internd Revenue Code, as amended, and the
applicable reguldions.

(c) Contents of the Notice of Appeal; Service; Effect of Filing and Service. Rule 3 prescribesthe
contents of a notice of gpped, the manner of sarvice, and the effect of itsfiling and service. Form 2in
the Appendix of Formsis a suggested form of a notice of apped.

(d) The Record on Appeal; Forwarding; Filing.

(1) An gpped from the Tax Court is governed by the parts of Rules 10, 11, and 12 regarding the
record on apped from a didtrict court, the time and manner of forwarding and filing, and the
docketing in the court of appeds Referencesin thoserules and in Rule 3 to the didtrict court and
didrict clerk are to be read as referring to the Tax Court and its clerk.

(2) If an apped from a Tax Court decison is taken to more than one court of appedls the origina

record must be sent to the court named in the first notice of goped filed. In an goped to any other
court of gppedls the appdlant must gpply to that other court to make provison for the record.

Rule 14. Applicability of Other Rules to the Review of a Tax Court Decision
All provisons of theserules, except Rules 4-9, 15-20, and 22-23, apply to the review of a Tax Court

decison.

TITLE IV. REVIEW OR ENFORCEMENT OF AN ORDER OF AN
ADMINISTRATIVE AGENCY, BOARD, COMMISSION, OR
OFFICER

Rule 15. Review or Enforcement of an Agency Order — How Obtained;
Intervention

(a) Petition for Review; Joint Petition.

(1) Review of an agency order is commenced by filing, within the time prescribed by law, a petition
for review with the clerk of acourt of gppealsauthorized to review the agency order. If their
interests make joinder practicable, two or more persons may join in a petition to the same court to
review the same order.

(2) The petition must:
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(A) name each party seeking review either in the caption or the body of the petition — using such
teemsas“et d.,” “petitioners’, or “respondents’ does not effectivdy name the parties;

(B) name the agency as a respondent (even though not named in the petition, the United Satesis
arespondent if required by gatute); and

(C) specify the order or part thereof to be reviewed.
(3) Form 3in the Appendix of Formsis a suggested form of a petition for review.

(4) Inthisrule“agency” includes an agency, board, commission, or officer; “petition for review”
includes a petition to enjoin, suspend, modify, or otherwise review, or anotice of gpped,
whichever form isindicated by the applicable Satute.

(b) Application or Cross-Application to Enforce an Order; Answer; Default.

(1) An gpplication to enforce an agency order must be filed with the clerk of a court of appeds
authorized to enforce the order. If a petition isfiled to review an agency order that the court may
enforce, a party opposng the petition may file a cross-gpplication for enforcement.

(2) Within 20 days after the application for enforcement is filed, the respondent must serve on the
gpplicant an answer to the gpplication and file it with the clerk. If the respondent failsto answer in
time, the court will enter judgment for the relief requested.

(3) The application must contain a concise statement of the proceedings in which the order was
entered, the facts upon which venue is based, and the rdlief requested.

(c) Service of the Petition or Application. The circuit clerk must serve a copy of the petition for review,
or an gpplication or cross-gpplication to enforce an agency order, on each respondent as prescribed by
Rule 3(d), unless a different manner of service is prescribed by datute. At the time of filing, the
petitioner must:

(1) serve or have served, a copy on each party admitted to participate in the agency procesdings,
except for the respondents;

(2 filewiththe derk aligt of those so served; and
(3) givethe derk enough copies of the petition or application to serve each respondant.
(d) Intervention. Unlessa Statute provides another method, a person who wantsto intervenein a

proceeding under this rule must file amotion for leave to intervene with the circuit derk and serve a
copy on dl parties. The motion — or other notice of intervention authorized by statute— must be
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filed within 30 days after the petition for review is filed and must contain a concise datement of the
interest of the moving party and the grounds for intervention.

(e) Payment of Fees. When filing any separate or joint petition for review in a court of gppeds the
petitioner must pay the circuit derk al required fees.

Rule 15.1.  Briefs and Oral Argument in a National Labor Relations Board
Proceeding

In ether an enforcement or areview proceeding, a party adverseto the Nationd Labor Relations
Board proceedsfirst on briefing and at ord argument, unlessthe court orders otherwise.

Rule 16. The Record on Review or Enforcement
(a) Composition of the Record. The record on review or enforcement of an agency order consstsof:
(1) theorder involved;

(2) any findings or report on which it is based; and

(3) the pleadings, evidence, and other parts of the proceedings before the agency.
(b) Omissions From or Misstatements in the Record. The partiesmay at any time, by Stipulation,

supply any omission from the record or correct amisstatement, or the court may so direct. If
necessary, the court may direct that a supplementa record be prepared and filed.

Rule 17. Filing the Record

(a) Agency to File; Time for Filing; Notice of Filing. The agency must file the record with the circuit
clerk within 40 days after being served with a petition for review, unlessthe satute authorizing review
provides otherwise, or within 40 days after it files an application for enforcement unlessthe
respondent failsto answer or the court orders otherwise. The court may shorten or extend thetimeto
filetherecord. The derk must notify al parties of the date when the record isfiled.

(b) Filing — What Constitutes.
(1) Theagency must file:
(A) theorigind or acertified copy of the entire record or parts desgnated by the parties; or
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(B) acertified list adequately describing al documents, transcripts of testimony, exhibits, and
other materid congtituting the record, or describing those parts designated by the parties.

(2) The parties may Sipulate in writing that no record or certified ligt befiled. The date when the
dipulation is filed with the circuit clerk is treated as the date when the record isfiled.

(3) The agency must retain any portion of the record not filed with the derk. Al parts of the record

retained by the agency are a part of the record on review for dl purposes and, if the court or a party
S0 requests, must be sent to the court regardless of any prior sipulation.

Rule 18. Stay Pending Review

(a) Motion for a Stay.

(1) Initial Motion Before the Agency. A petitioner must ordinarily move first before the agency for
aday pending review of itsdecison or order.

(2) Motion in the Court of Appeals. A motion for astay may be made to the court of appedsor one
of itsjudges.

(A) Themotion must:

(i) show that moving first before the agency would be impracticable; or

(i) datethat, amotion having been made, the agency denied the motion or failed to afford
the relief requested and State any reasons given by the agency for its action.

(B) Themotion must aso include:
(i) thereasonsfor granting the reief requested and the factsrelied on;

(ii) origindsor copiesof affidavitsor other sworn statements supporting facts subject to
disoute; and

(iii) relevant partsof the record.

(©) Themoving party must give reasonable natice of the motion to dl parties.
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(D) The mation must be filed with the circuit derk and normaly will be considered by a pand of
the court. But in an exceptiond case in which time requirements make that procedure
impracticable, the motion may be made to and consdered by a single judge.

(b) Bond. The court may condition relief on the filing of abond or other gppropriate security.

Rule 19. Settlement of a Judgment Enforcing an Agency Order in Part

When the court files an opinion directing entry of judgment enforcing the agency’ s order in part, the
agency must within 14 days file with the derk and serve on each other party a proposed judgment
conforming to the opinion. A party who disagreeswith the agency’ s proposed judgment must within 7
daysfilewith the derk and serve the agency with a proposed judgment thet the party believes conformsto
the opinion. The court will settlethe judgment and direct entry without further hearing or argument.

Rule 20. Applicability of Rules to the Review or Enforcement of an Agency Order

All provisons of theserules, except Rules 3-14 and 22-23, gpply to the review or enforcement of an
agency order. Intheserules, “appelant” includes a petitioner or gpplicant, and “ gppelleg’ includesa
respondent.

TITLE V. EXTRAORDINARY WRITS

Rule 21. Writs of Mandamus and Prohibition, and Other Extraordinary Writs
(a) Mandamus or Prohibition to a Court: Petition, Filing, Service, and Docketing.

(1) A party petitioning for awrit of mandamus or prohibition directed to a court must file a petition
with the circuit clerk with proof of service on al partiesto the proceedingin thetrid court. The
party must also provide a copy to thetrid-court judge. All partiesto the proceeding in thetrid
court other than the petitioner are respondentsfor dl purposes

(@ (A) The petition must betitled “In re [name of petitioner].”

(B) The petition must Sate:

(i) therdief sought;
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(i) the issues presented;
(ii1) the facts necessary to understand the issue presented by the petition; and
(iv) the reasons why the writ should issue.

(©) The petition must include a copy of any order or opinion or parts of the record that may be
essentid to understand the matters st forth in the petition.

(3) Upon receaiving the prescribed docket feg, the derk must docket the petition and submiit it to the
court.

(b) Denial; Order Directing Answer; Briefs; Precedence.

(1) The court may deny the petition without an answer. Otherwise, it must order the respondent, if
any, to answer within afixed time.

(2) The derk must serve the order to respond on al persons directed to respond.
(3) Two or more respondents may answer jointly.

(4) The court of gppeas may invite or order the trid-court judge to address the petition or may invite
an amicus curiae to do 0. The trid-court judge may request permission to address the petition but
may not do so unlessinvited or ordered to do so by the court of gopeds

(5) If briefing or ord argument is required, the clerk must advise the parties, and when gppropriate, the
trid-court judge or amicus curiee.

(6) The proceeding must be given preference over ordinary civil cases.
(7) Thecircuit derk must send a copy of the find dispostion to the trid-court judge.

(c) Other Extraordinary Writs. An gpplication for an extraordinary writ other than one provided for in
Rule 21(a) must be made by filing a petition with the circuit derk with proof of service on the
respondents. Proceedings on the gpplication must conform, so far asis practicable, to the procedures
prescribed in Rule 21(a) and (b).

(d) Form of Papers; Number of Copies. All papers must conform to Rule 32(c)(2). Except by the
court's permission, a paper must not exceed 30 pages exclusive of the disclosure stiatement, the proof
of service, and the accompanying documents required by Rule 21(a)(2)(C). An origind and 3 copies
must be filed unless the court requires the filing of a different number by locd rule or by order in a
particular case.
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Local Rule 21. Petitions for Special Writs

A petition for awrit of mandamus or writ of prohibition shall be entitled smply “Inre

, Petitioner.” To the extent that relief is requested of a particular judge, unless
otherwise ordered, the judge shall be represented pro forma by counsd for the party opposing the relief,
who shall appear in the name of the party and not that of the judge.

TITLE VI. HABEAS CORPUS; PROCEEDINGS IN FORMA PAUPERIS

Rule 22. Habeas Corpus and Section 2255 Proceedings

(a) Application for the Original Writ. An gpplication for awrit of habess corpus must be madeto the
gopropriate didtrict court. If madeto acircuit judge, the goplication must be transferred to the
approprigtedigtrict court. If adidrict court denies an gpplication made or trandferred to it, renewd of
the gpplication before acircuit judge is not permitted. The gpplicant may, under 28 U.S.C. § 2253,
apped to the court of gopealsfrom the didtrict court’s order denying the application.

(b) Certificate of Appealability.

(1) Inahabess corpus proceeding in which the detention complained of arises from processissued by
adtaecourt, orina28 U.S.C. § 2255 proceeding, the gpplicant cannot take an gpped unlessa
circuit jugtice or acircuit or district judge issues a certificate of gppedability under 28 U.S.C.

§ 2253(c). If an gpplicant filesanotice of gpped, the didtrict judge who rendered the judgment
must either issue a certificate of gppedaility or state why a certificate should not issue. The
digtrict derk must send the certificate or satement to the court of appea swith the notice of apped
and thefile of the digtrict-court proceedings. If the didrict judge has denied the certificate, the
gpplicant may request acircuit judge to issue the certificate.

(2) A request addressed to the court of appedsmay be consdered by acircuit judge or judges, asthe
court prescribes. If no expressrequest for a certificateisfiled, the notice of gpped conditutesa
request addressed to the judges of the court of gppedls

(3) A certificate of appedability isnot required when adate or its representative or the United States
or its representetive appeds

Local Rule 22. Habeas Corpus; Certificate of Probable Cause

(Local Rule 22 isapplicableto § 2254 petitionsin which the appeal wasinitiated prior to April 24, 1996. See
Sack v. McDanidl, 529 U.S 473, 120 SCt. 1595 (2000).)
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Certificate of Probable Cause. |n this circuit naither the court nor a judge thereof will initially receive or
act on arequest for a certificate of probable causeif the digtrict judge who refused the writ is available.
The request to the digtrict judge should be made as promptly as possble.  If the digtrict judge deniesthe
certificate, and a notice of appeal has been filed, this court will review the digtrict court judge’ s decision.
However, it may decline to make such review unless a memorandum has been filed by the petitioner, either
in the digrict court, or in this court, giving specific reasons and not mere generalizations why such relief
should be granted. Ten days after the digtrict court file has been received in this court, the clerk will
present the record to the court, with or without a separate request for a certificate of probable cause
addressed to that court. If no sufficient memorandum has been filed by that time, the court may deny the
certificate without further consderation. The effect of such denial is to terminate the appeal.

Local Rule 22.1. Habeas Corpus; Certificate of Appealability

(Local Rule22.1 isapplicableto 28 U.SC. 88 2254 and 2255 petitions in which the appeal wasinitiated on or
after April 24, 1996. Sackv. McDaniel, 529 U.S 473, 120 SCt. 1595 (2000).)

(@) General Procedures: Inthiscircuit, ordinarily neither the court nor a judge thereof will initially
receive or act on a request for a certificate of appealahility if the digtrict judge who refused the writ is
available, unlessan application hasfirst been made to the didtrict court judge. A petitioner wishing to
appeal fromthe denial of a § 2254 or § 2255 petition must timely file a notice of appeal and should
promptly apply to the didtrict court for a certificate of appealahility. If thedidrict court grantsa
certificate of appealahility, it must tate which issue or issues satisfy the sandard set forthin 28 U.SC.
§2253(c)(2). If thedigtrict court deniesa certificate of appealahility, it must state the reasons why the
certificate should not issue.

(b) Denial in Full by District Court: 1f thedigrict court denies a certificate of appealahility, the petitioner
should promptly apply within the time set by the clerk to the court of appeal sfor issuance of a
certificate of appealahility. The motion should be accompanied by a copy of the digtrict court’ s order
and a memorandum giving specific and subgtantial reasons, and not mere generalizations, why a
certificate should be granted. If no sufficient memorandum has been filed by the time set by the clerk,
the certificate may be denied without further consderation. The effect of a denial isto terminatethe

appeal.
(¢) Partial Denial by District Court:
(1) Ifthedidrict court grantsa certificate of appealahility asto one or moreissues, the petitioner’s

appeal shall go forward only asto theissue or issues for which the district court granted the
certificate. See Grant-Chase v. Commissioner, 145 F.3d 431 (1st Cir. 1998).

(2) If the petitioner wants appellatereview of an issue or issues asto which the didtrict court has
denied a certificate of appealahility, petitioner must apply promptly, within the time set by the
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clerk of the court of appeals, to the court of appealsfor an expanded certificate of appealahility.
The request for an expanded certificate of appealability:

(A) must be explicit as to the additional issues the petitioner wishes the court to consider and

B) shou accompani a copy of the didtrict court or a memorandum giving

(B) should be ied by of the digtri der and andum givi
specific and substantial reasons, and not mere generalizations, why an expanded certificate of
appealahility should be granted.

If the petitioner failsto apply for an expanded certificate of appealahility within the time
designated by the clerk, the appeal will proceed only with respect to the issues on which the
digrict court has granted a certificate; this court will not treat an inexplidt notice of appeal,
without more, as a request for a certificate of appealahility with respect to issues on which the
digtrict court has denied a certificate.

(d) Grant in Full by District Court: |f the digrict court grants a certificate of appealability on all issues,
the petitioner's appeal shall go forward. See Grant-Chase v. Commissioner, 145 F.3d 431 (1< Cir.
1998).

Local Rule 22.2. Habeas Corpus; Successive Petitions

(@) Motion for Authorization. Any petitioner seeking to file a second or successve petition for relief
pursuant to 28 U.SC. 88 2254 or 2555 must first file a motion with this court for authorization. A
motion for authorization to file a second or successive 8 2254 or § 2255 petition must be sufficiently
completeon filing to allow the court to assesswhether the andard st forth in 28 U.SC. 88 2244(b)
or 2255, as applicable, has been satisfied. The motion must be accompanied by both:

() acompleted application form, availablefrom this court, Sating the new claims(s) presented and
addressing how Section 2244(b) or Section 2255's sandard is satisfied; and

(2 copiesof all relevant portions of earlier court proceedings, which must ordinarily include:
(A)  copiesof all 82254 or 82255 petitions earlier filed;

(B)  therespondent’sansner to the earlier petitions (including any portion of the Sate
record the respondent submitted to the digtrict court);

(©  any magidrate-judge sreport and recommendation in the earlier 82254 or §2255
proceedings,

(D) thedidrict court’sdecisoninthe earlier proceedings, and
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(E)  theportions of the state court record needed to evaluate the claims presented and to
show that movant has exhausted state court remedies.

(b) Incomplete Motion. Failure to provide the requisite application and attachments may result in the
denial of the motion for authorization with or without prgjudice to refiling. At its discretion, the court
may ingead treat the motion as lodged, the filing being deemed complete when the deficiency is
remedied.

(¢) Service. The movant shall serve a copy of the motion to file a second or successive petition and all
accompanying attachments on the State attorney general (8 2254 cases) or United Sates Attorney for
the federal judicial digtrict in which movant was convicted (8 2255 cases) and shall comply with Fed.
R App. P. 25.

(d) Response. The Sate attorney general (8 2254 cases) or United Sates Attorney (8 2255 cases) is
requested to file a response within 14 days of the filing of the motion.

(e) Transfer.f a second or successve 8§ 2254 or § 2255 petition isfiled in a didrict court without the
requisite authorization by the court of appeals pursuant to 28 U.SC. § 2244(b)(3), the didtrict court

will trandfer the petition to the court of appeals pursuant to 28 U.SC. 8 1631 or dismissthe petition. If
the petition is trandferred, the petitioner must file a motion meeting the substantive requirements of

Loc. R 22.2(a) within 45 days of the date of notice from the clerk of the court of appealsthat said
motion isrequired. If the motion is not timely filed, the court will enter an order denying authorization
for the 8 2254 or § 2255 petition.

Rule 23. Custody or Release of a Prisoner in a Habeas Corpus Proceeding

(a) Transfer of Custody Pending Review. Pending review of adecision in ahabeas corpus proceeding
commenced before acourt, justice, or judge of the United States for the release of a prisoner, the
person having custody of the prisoner must not transfer custody to another unlessatrandfer is directed
in accordancewith thisrule. When, upon application, a custodian shows the need for atrander, the
court, justice, or judge rendering the decision under review may authorizethe transfer and subgtitute
the successor custodian asa party.

(b) Detention or Release Pending Review of Decision Not to Release. \Whileadecison not to rdleasea
prisoner is under review, the court or judge rendering the decison, or the court of appeds or the
Supreme Court, or ajudge or justice of ether court, may order that the prisoner be:

(1) detained inthe custody from which releaseis sought;

(2) detained in other appropriate cugody; or
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(3) released on persond recognizance, with or without surety.

(c) Release Pending Review of Decision Ordering Release. \While a decison ordering the rdlease of a
prisoner is under review, the prisoner must — unless the court or judge rendering the decision, or the
court of gppedls or the Supreme Court, or ajudge or justice of either court orders otherwise — be
released on persona recognizance, with or without surety.

(d) Modification of the Initial Order on Custody. An initid order governing the prisoner’s custody or
release, including any recognizance or surety, continues in effect pending review unless for specid
reasons shown to the court of gppeals or the Supreme Court, or to ajudge or judtice of ether court, the
order is modified or an independent order regarding custody, rlease, or surety isissued.

Rule 24. Proceeding in Forma Pauperis

(a) Leave to Proceed in Forma Pauperis.

(1) Motion in the District Court. Except assated in Rule 24(a)(3), a party to adidtrict-court action
who desresto gpped in forma pauperis must fileamotion in the district court.
The party must atach an affidavit thet:

(A) showsinthedetall prescribed by Form 4 of the Appendix of Forms, the party’ sinability to
pay or to give security for fees and codts;

(B) damsan entitlement to redress, and
(C) daestheissuesthat the party intends to present on gpped.
(2) Action on the Motion. If the didtrict court grantsthe motion, the party may proceed on apped

without prepaying or giving security for fees and costs, unless a statute provides otherwise. If the
digrict court denies the motion, it must Sate its reasonsin writing.

(3) Prior Approval. A party who was permitted to proceed in formapauperisin the digtrict-court
action, or who was determined to be financidly unableto obtain an adequate defenseinacrimind
case, may proceed on apped in forma pauperis without further authorization, unless.

(A) thedidrict court — before or after the notice of apped isfiled — certifiesthat the apped is
not taken in good faith or finds that the party is not otherwise entitled to proceed in forma
pauperis and gatesin writing its reasonsfor the certification or finding; or

(B) adatute providesotherwise,
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(4) Notice of District Court’s Denial. The didrict derk must immediatdy notify the parties and the
court of gppealswhen the didrict court does any of the fallowing:

(A) deniesamoation to proceed on gpped in forma pauperis,
(B) cetifiesthat the apped is not taken in good faith; or
(©) findsthat the party is not otherwise entitled to proceed in forma pauperis.

(5 Motion in the Court of Appeals. A party may file amotion to proceed on apped in forma
pauperis in the court of appeaswithin 30 days after service of the notice prescribed in Rule
24(a8)(4). The mation must include a copy of the affidavit filed in the digtrict court and the digtrict
court’s statement of reasons for its action. If no affidavit was filed in the didrict court, the party
must include the affidavit prescribed by Rule 24(8)(2).

(b) Leave to Proceed in Forma Pauperis on Appeal or Review of an Administrative-Agency
Proceeding. \When an gpped or review of a proceeding before an adminidrative agency, board,
commission, or officer (induding for the purpose of this rule the United States Tax Court) proceeds
directly in a court of gppeds a party may filein the court of gppealsamation for leave to proceed on
apped in forma pauperis with an affidavit prescribed by Rule 24(g)(2).

(c) Leave to Use Original Record. A party dlowed to proceed on gpped in forma pauperis may request
that the apped be heard on the origina record without reproducing any part.

TITLE VII. GENERAL PROVISIONS

Rule 25. Filing and Service
(a) Filing.

(1) Filing with the Clerk. A paper required or permitted to befiled in acourt of appedsmust be
filed with the derk.

(2 Filing: Method and Timeliness.

(A) In general. Fling may be accomplished by mail addressed to the clerk, but filing is not
timely unlessthe derk recaivesthe papers within the timefixed for filing.

(B) A brief or appendix. A brief or gppendix istimely filed, however, if on or beforethe last
day for filing, itis
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(i) maled to the derk by Firg-Class Mail, or other class of mail that is & least as
expeditious, postage prepaid; or

(i) dispatched to athird-party commercid carrier for ddlivery to the derk within 3 caendar
days.

(©) Inmate filing. A paper filed by an inmate confined in an indtitution istimely if deposited in
the indtitution’s internd mailing system on or before the last day for filing. If an indtitution
has a sysem designed for legd mail, the inmate must use that system to receive the benefit of
thisrule. Timely filing may be shown by a declaration in compliance with 28 U.S.C. § 1746
or by anotarized statement, either of which must set forth the date of deposit and State that
fird-dass postage has been prepaid.

(D) Electronic filing. A court of gppeasmay by loca rule permit papers to be filed, sgned, or
verified by eectronic means that are congstent with technica standards, if any, thet the
Judicia Conference of the United Sates establishes. A paper filed by dectronic meansin
compliance with alocd rule condtitutes a written paper for the purpose of goplying these
rules.

(3) Filing a Motion with a Judge. If amotion requests relief that may be granted by a single judge,
the judge may permit the motion to be filed with the judge; the judge must note the filing date on
the motion and give it to the derk.

(4) Clerk’s Refusal of Documents. The clerk must not refuse to accept for filing any paper
presented for that purpose solely becauseit is not presented in proper form as required by these
rules or by any locdl rule or practice.

(b) Service of All Papers Required. Unlessarule requires service by the derk, a party mugt, a or before
the time of filing a paper, serve a copy on the other parties to the gpped or review. Service on a party
represented by counsd must be made on the party’ s counsd!.

(¢) Manner of Service.

(1) Service may be any of the following:

(A) persond, including delivery to aresponghble person a the office of counsd;
(B) by mail;
(C) by third-paty commercid carrier for ddivery within 3 caendar days, or

(D) by dectronic means, if the party being served consentsin writing.
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(2) If authorized by locd rule, a party may use the court's transmisson equipment to make eectronic
sarvice under Rule 25(c)(1)(D).

(3) When reasonable congidering such factors as the immediacy of the rdief sought, distance, and
cog, service on a party must be by a manner a least as expeditious as the manner used to file the
paper with the court.

(4) Service by mail or by commercid carrier is complete on mailing or delivery to the carrier. Service
by dectronic means is complete on transmisson, unless the party making service is notified that
the paper was not recaived by the party served.

(d) Proof of Service.

(1) A paper presented for filing must contain ether of the following:

(A) an acknowledgment of service by the person served; or

(B) proof of service congdting of a statement by the person who made service cartifying:

() the date and manner of sarvice
(if) the names of the persons served; and

(iif) their mall or eectronic addresses, facsmile numbers, or the addresses of the places of
delivery, as appropriate for the manner of service.

(2) When abrief or gppendix is filed by mailing or digpatch in accordance with Rule 25(8)(2)(B), the
proof of service mugt aso sate the date and manner by which the document was mailed or
digpatched to the dlerk.

(3) Proof of service may gppear on or be affixed to the papersfiled.

(e) Number of Copies. \When these rules require the filing or furnishing of a number of copies, a court
may require a different number by loca rule or by order in a particular case,

Local Rule 25. Facsimile Filing
The Clerk of Court isauthorized to accept for filing paperstranamitted by facsmile equipment in

Situations determined by the Clerk to be of an emergency nature or other compelling circumstances,
subject to such procedures for follow-up filing of hard copies, or otherwise, asthe Clerk may fromtimeto

time specify.
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Rule 26. Computing and Extending Time

(a) Computing Time. Thefollowing rules apply in computing any period of time specified in theserules
orinany locd rule, court order, or gpplicable Satute:

(1) Exdudetheday of the act, event, or default that beginsthe period.

(2) Exdudeintermediate Saturdays, Sundays, and legal holidays when the period is lessthan 11 days,
unlessstated in cdendar days.

(3 Includethelast day of the period unlessit is a Saturday, Sunday, legd holiday, or — if theact to
be doneisfiling apaper in court — aday on which the westher or other conditions make the
derk’ sofficeinaccessble,

(4) Asusedinthisrule, “legd holiday” meansNew Year’ s Day, Martin Luther King, Jr.’ s Birthday,
Presdents Day, Memorid Day, Independence Day, Labor Day, Columbus Day, Veterans Day,
Thanksgiving Day, Christmas Day, and any other day declared a holiday by the Presdert,
Congress, or the satein which islocated ether the digtrict court that rendered the challenged
judgment or order, or the circuit derk’ s principd office.

(b) Extending Time. For good cause, the court may extend the time prescribed by theserules or by its
order to perform any act, or may permit an act to be done after that time expires. But the court may not
extend thetimeto file:

(1) anatice of gpped (except as authorized in Rule 4) or apetition for permission to apped; or

(2) anotice of goped from or apetition to enjoin, set asde, suspend, modify, enforce, or otherwise
review an order of an adminigrative agency, board, commission, or officer of the United States,
unless specificaly authorized by law.

(c) Additional Time after Service. When aparty isrequired or permitted to act within a prescribed
period after apaper is served on that party, 3 cdendar days are added to the prescribed period unless
the paper is ddlivered on the date of service sated in the proof of service. For purposes of thisRule
26(c), apaper that is served dectronicdly is not treeted as ddivered on the date of service dated inthe
proof of service.
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Rule 26.1. Corporate Disclosure Statement

(a) Who Must File. Any nongovernmenta corporae party to aproceeding in acourt of gppedsmust file
adatement that identifies any parent corporation and any publicly held corporation that owns 10% or
more of itsstock or statesthat thereis no such corporation.

(b) Time for Filing; Supplemental Filing. A party must filethe Rule 26.1(a) statement with the
principd brief or upon filing amotion, response, petition, or answer in the court of appeals whichever
occursfirg, unlessalocd rulerequires earlier filing. Even if the Satement has aready been filed, the
party’ sprincipd brief must include the statement before the table of contents A party must
upplement its statement whenever the information that must be disclosed under Rule 26.1(a) changes.

(c) Number of Copies. If the Rule 26.1(a) statement isfiled beforethe principd brief, or if a

supplementa statement isfiled, the party must filean origind and 3 copies unlessthe court requiresa
different number by loca rule or by order in aparticular case.

Rule 27. Motions
(a) In General.

(1) Application for Relief. An gpplication for an order or other relief is made by motion unlessthese
rules prescribe another form. A motion must be in writing unlessthe court permits otherwise.

(2) Contents of a Motion.

(A) Grounds and relief sought. A motion must state with particularity the groundsfor the
moation, the rdief sought, and the legd argument necessary to support it.

(B) Accompanying documents.

(i) Any affidavit or other paper necessary to support amotion must be served and filed
with the motion.

(i) Anéafidavit must contain only factud information, not lega argument.

(iif) A motion seeking subgtantive relief must include a copy of thetria court’sopinion or
agency’ sdecison as a separate exhibit.

(C) Documents barred or not required.

(i) A separae brief supporting or responding to amation must not be filed.
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(i) A notice of mation is not required.
(iif) A proposed order is not required.
(3) Response.

(A) Time to file. Any party may file aresponseto amotion; Rule 27(3)(2) governsits contents
The response must be filed within 8 days after service of the motion unless the court shortens
or extends thetime. A motion authorized by Rules 8, 9, 18, or 41 may be granted before the
8-day period runs only if the court gives reasonable natice to the parties that it intends to act
sooner.

(B) Request for affirmative relief. A response may include a motion for affirmative relief. The
time to respond to the new moation, and to reply to that response, are governed by Rule
27(3)(3)(A) and (8)(4). Thetitle of the response must dert the court to the request for relief.

(4) Reply to Response. Any reply to aresponse mugt be filed within 5 days after service of the
response. A reply must not present matters that do not relate to the response.

(b) Disposition of a Motion for a Procedural Order. The court may act on amotion for a procedurd

©

order — including a motion under Rule 26(b) — at any time without awaiting a response, and may, by
rule or by order in a particular case, authorize its derk to act on pecified types of procedurad motions.
A party adversdy affected by the court’s or the clerk’s, action may file amation to reconsder, vecate,
or modify thet action. Timely oppogtion filed after the motion is granted in whole or in part does not
condtitute a request to recongder, vacate, or modify the disposition; a mation requesting thet relief

must be filed.

Power of a Single Judge to Entertain a Motion. A circuit judge may act aone on any motion, but
may not dismiss or otherwise determine an gpped or other proceeding. A court of gppeas may
provide by rule or by order in a particular case that only the court may act on any motion or class of
moations. The court may review the action of asingle judge.

(d) Form of Papers; Page Limits; and Number of Copies.

(1) Format.
(A) Reproduction. A motion, response, or reply may be reproduced by any processthat yields a
clear black image on light paper. The paper must be opague and unglazed. Only one Sde of
the paper may be used.

(B) Cover. A cover isnot required, but there must be a caption that includes the case number,
the name of the court, the title of the case, and a brief descriptive title indicating the purpose
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of the motion and identifying the party or parties for whom it isfiled. If acover isused, it
must be white.

(©) Binding. The document must be bound in any manner that is secure, does not obscure the
text, and permits the document to lie reasonably flat when open.

(D) Paper size, line spacing, and margins. The document must be on 8%z by 11 inch paper.
The text must be double-gpaced, but quotations more than two lines long may be indented
and single-spaced. Headings and footnotes may be single-gpaced. Margins must be at least
oneinch on dl four sdes. Page numbers may be placed in the margins, but no text may

appear there,

(2) Page Limits. A motion or aresponseto amotion must not exceed 20 pages excdusve of the
corporéte disclosure statement and accompanying documents authorized by Rule 27(8)(2)(B),
unless the court permits or directs otherwise. A reply to aresponse must not exceed 10 pages

(3) Number of Copies. An origind and 3 copies must be filed unless the court requires a different
number by loca rule or by order in a particular case.

(e) Oral Argument. A motion will be decided without oral argument unless the court orders otherwise.

Local Rule 27. Motions

(a) Assent. Motionswill not necessarily be allowed even though assented to.

(b) Emergency Relief. Mationsfor stay, or other emergency reief, may be denied for failure to present
promptly. Counse who envisages a possible need for an emergency filing, or emergency action by the
court, or both, during a period when the ClerKs Officeis ordinarily closed should consult with the
ClerKs Office at the earliest opportunity. Failure to consult with the ClerKs Office well in advance of
the occason may preclude such special arrangements.

(¢) Summary Disposition. At any time, on such notice as the court may order, on motion of appellee or
sua sponte, the court may dismissthe appeal or other request for relief or affirmand enforce the
judgment or order below if the court lacksjurisdiction, or if it shall clearly appear that no substantial
question is presented. In case of obvious error the court may, smilarly, reverse. Motionsfor such
relief should be promptly filed when the occasion appears, and must be accompanied by four copies of
amemorandumor brief.
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Rule 28. Briefs

(a) Appellant’s Brief. The gppdlant’sbrief must contain, under gppropriate headings and in the order
indicated:

(1) acorporate disclosure statement if required by Rule 26.1;
(2) atableof contents with page references,

(3) atableof authorities— cases (dphabeticaly arranged), Satutes, and other authorities— with
referencesto the pages of the brief wherethey are cited;

(4) ajuridictiond statemert, including:

(A) thebasisfor thedidtrict court’sor agency' s subject-maiter jurisdiction, with citationsto
gpplicable satutory provisons and stating relevant facts establishing jurisdiction;

(B) thebasisfor the court of appeds jurisdiction, with citations to applicable satutory
provisons and Sating relevant facts establishing jurisdiction;

(©) thefiling dates establishing the timeliness of the gpped or petition for review; and

(D) an assartion that the apped isfrom afind order or judgment that disposes of al parties
clams, or information establishing the court of appeds jurisdiction on some other basis,

(5) agatement of the issues presented for review;

(6) agatement of the case briefly indicating the nature of the case, the course of procesdings, and the
digposition below;

(7) agatement of factsrelevant to the issues submitted for review with appropriate referencesto the
record (see Rule 28(€));

(8) asummary of the argument, which must contain asuccind, clear, and accurate Satement of the
arguments made in the body of the brief, and which must not merely repesat the argument
headings,

(9) the argument, which must contain:

(A) appdlant’ s contentions and the reasons for them, with citations to the authorities and parts of
the record on which the gppellant relies; and
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(B) for eachissue, a concise satement of the applicable tandard of review (which may gopear in
the discussion of the issue or under a separae heading placed before the discusson of the
issues);

(10) a short conclusion gating the precise relief sought; and

(12) the certificate of compliance, if required by Rule 32(a)(7).

(b) Appellee’s Brief. The gopelleg s brief must conform to the requirements of Rule 28(a)(1)-(9) and

©

(12), except that none of the following need appear unless the gppellee is dissatisfied with the
gopdlant’ s gatement:

(1) thejurisdictiond Statemert;

(2) the statement of the issues,

(3) the statement of the case;

(4) the statement of the facts, and

(5) the statement of the standard of review.

Reply Brief. The gppdlant may file abrief in reply to the gppelleg s brief. An gopellee who has
cross-gppeded may file abrief in reply to the gppdlant’ s response to the issues presented by the cross-
gpped. Unlessthe court permits, no further briefs may be filed. A reply brief must contain a table of

contents, with page references, and a table of authorities — cases (a phabeticaly arranged), Satutes,
and other authorities — with references to the pages of the reply brief where they are cited.

(d) References to Parties. In briefsand a ord argument, counsd should minimize use of the terms

©

“gppelant” and “gppellee” To make briefs clear, counsdl should use the parties’ actud names or the
designations used in the lower court or agency proceeding, or such descriptive terms as “the
employee,” “theinjured person,” “the taxpayer,” “the ship,” “the stevedore.”

References to the Record. References to the parts of the record contained in the gppendix filed with
the gppd lant’s brief must be to the pages of the gppendix. If the gppendix is prepared after the briefs
arefiled, aparty referring to the record must follow one of the methods detailed in Rule 30(c). If the
origind record is used under Rule 30(f) and is not consecutively paginated, or if the brief refersto an
unreproduced part of the record, any reference must be to the page of the origind document. For
example

e Answer p. 7,

» Motion for Judgment p. 2;
o Transcript p. 231.
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Only clear dbbreviaions may be used. A party referring to evidence whose admissibility isin
controversy must cite the pages of the gppendix or of the transcript a which the evidence was
identified, offered, and received or rejected.

(f) Reproduction of Statutes, Rules, Regulations, etc. If the court's determination of the issues

presented requires the sudy of statutes, rules, regulaions, ec., the rdlevant parts must be set out in the
brief or in an addendum at the end, or may be supplied to the court in pamphlet form.

(g) [Reserved]

(h) Briefs in a Case Involving a Cross-Appeal. If across-gpped isfiled, the party who files a notice of

U

@

apoped fird is the gppdlant for the purposes of thisrule and Rules 30, 31, and 34. If notices are filed
on the same day, the plaintiff in the proceeding below is the appdlant. These designations may be
modified by agreement of the parties or by court order. With respect to gppelleg s cross-gpped and
response to appdlant’s brief, gppelleg s brief must conform to the requirements of Rule 28(a)(1)-(11).
But an gppellee who is stisfied with appdlant’ s statement need not include a statement of the case or
of the facts.

Briefs in a Case Involving Multiple Appellants or Appellees. In acaseinvolving more than one
gppdlant or gppdlee, including consolidated cases, any number of appellants or gopellees may joinin a
brief, and any party may adopt by reference a part of another’s brief. Parties may dso joinin reply
briefs.

Citation of Supplemental Authorities. If pertinent and sgnificant authorities cometo aparty’s
atention after the party’ sbrief has been filed — or after ora argument but before decison — a party
may promptly advise the circuit cderk by letter, with a copy to al other parties, setting forth the
citations The letter must sate the reasons for the supplementd citations referring either to the page of

the brief or to apoint argued ordly. The body of the letter must not exceed 350 words. Any response
must be made promptly and must be smilarly limited.

Local Rule 28. Addendum to Briefs Required

(a) Contents. |n addition to the requirements of FRAP 28, for the court’ s convenience, the brief of the

appellant must include an addendum containing the following items:

(1) Thejudgment, ruling or order appealed fromand any supporting opinion, memorandum, or
Satement of reason;

(2) The portions of any ingructions to the jury which are the subject of appeal;
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(3) Pertinent portions of any document in the record that is the subject of an issue on appeal; and

(4) Other items or short excerpts from the record, if any, consdered necessary for understanding the
Specific issues on appeal.

(b) Form. The addendum must be limited to 20 pages ( exclusive of the judgment, order or opinion
appealed from) and shall be bound at the rear of the appellant’s brief.

(1) The appelleg s brief may include such an addendum to incorporate materials omitted from the
appellant’ s addendum, subject to the same limitations on length and content.

(2) Material included in the addendum need not be reproduced in the appendix also.

Local Rule 28.1. References in Briefs to Sealed Material

Briefsfiled with the court of appealsare a maiter of publicrecord. In order to have a brief sealed,
counsdl must filea specificand timely motion in compliance with Local Rule 11(c)(2) and (3) asking the
court to seal a brief or supplemental brief. Counsd must also comply with Local Rule 11(d), when
applicable.

Rule 29. Brief of an Amicus Curiae

(a) When Permitted. The United States or its officer or agency, or aState, Territory, Commonwedlth, or
the Didtrict of Columbiamay file an amicus-curiae brief without the consent of the parties or leave of
court. Any other amicus curiae may fileabrief only by leave of court or if the brief Satesthet al
parties have consented to itsfiling.

(b) Motion for Leave to File. The motion must be accompanied by the proposed brief and Sate:
(1) themovant’sinterest; and

(2) thereasonwhy an amicus brief is desrable and why the matters asserted are rdlevant to the
dispostion of the case.

(c) Contents and Form. Anamicus brief must comply with Rule 32. In addition to the requirements of
Rule 32, the cover mugt identify the party or parties supported and indicate whether the brief supports
affirmance or reversd. If an amicus curiaeisacorporation, the brief must include adisclosure
satement like thet required of partiesby Rule 26.1. An amicus brief need not comply with Rule 28,
but must include the following:

(1) atableof contents with page references;
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(2) atable of authorities— cases (dphabeticaly arranged), satutes and other authorities — with
references to the pages of the brief where they are cited,

(3) aconcise satement of the identity of the amicus curiag, itsinterest in the case, and the source of its
authority to file

(4) an argument, which may be preceded by a summary and which need not include a satement of the
applicable sandard of review; and

(5) acertificate of compliance, if required by Rule 32(a)(7).

(d) Length. Except by the court’s permission, an amicus brief may be no more than one-haf the
maximum length authorized by these rules for a party’ sprincipd brief. If the court grants a party
permission to file alonger brief, that extengon does not affect the length of an amicus brief.

(e) Time for Filing. An amicus curiae must fileits brief, accompanied by a mation for filing when
necessary, no later than 7 days after the principa brief of the party being supported isfiled. An amicus
curiae that does not support ether party mugt file its brief no later than 7 days after the gppellant’s or
petitioner’s principa brief isfiled. A court may grant leave for later filing, specifying the time within
which an opposing party may answer.

(f) Reply Brief. Except by the court’s permission, an amicus curiae may not file areply brief.

(2) Oral Argument. An amicus curiae may participate in ord argument only with the court's
permission.

Rule 30. Appendix to the Briefs
(a) Appellant’s Responsibility.

(1) Contents of the Appendix. The gppdlant must prepare and file an appendix to the briefs
containing:

(A) therdevant docket entriesin the proceeding below;
(B) therdevant portions of the pleadings, charge, findings, or opinion;
(C) thejudgmert, order, or decison in question; and

(D) other partsof the record to which the partieswish to direct the court’ s atention.



(2) Excluded Material. Memoranda of law in the district court should not be included in the
gopendix unless they have independent rdevance. Parts of the record may be relied on by the
court or the parties even though not included in the appendix.

(3) Time to File; Number of Copies. Unlessfiling is deferred under Rule 30(c), the gppelant must
file 10 copies of the gppendix with the brief and must serve one copy on counsd for each party
separately represented.  An unrepresented party proceeding in forma pauperis must file 4 legible
copies with the clerk, and one copy must be served on counsel for each separaely represented
party. The court may by locd rule or by order in a particular case require the filing or service of a
different number.

(b) All Parties’ Responsibilities.

(1) Determining the Contents of the Appendix. The parties are encouraged to agree on the
contents of the gppendix. In the absence of an agreament, the gppelant mugt, within 10 days after
the record isfiled, serve on the gppellee a designation of the parts of the record the appellant
intends to include in the gppendix and a gatement of the issues the appdlant intends to present for
review. The appelee may, within 10 days after receiving the designation, serve on the gopdlant a
designation of additiond partsto which it wishesto direct the court’s atention. The gppellant
must include the designated partsin the appendix. The parties must not engage in unnecessary
designation of parts of the record, because the entire record is availadle to the court. This
paragraph applies Ao to a cross-gppellant and a cross-gppdlee.

(2) Costs of Appendix. Unlessthe parties agree otherwise, the gppellant must pay the cost of the
appendix. If the appelant consders parts of the record designated by the gppellee to be
unnecessary, the gppe lant may advise the gppellee, who must then advance the cost of including
those parts. The cost of the gppendix is ataxable cost. But if any party causes unnecessary parts
of the record to be included in the appendix, the court may impose the cost of those parts on that

party. Each circuit mugt, by loca rule, provide for sanctions againg atorneys who unreasonably
and vexatioudy incresse litigation cogts by including unnecessary materia in the appendix.

(¢c) Deferred Appendix.

(1) Deferral Until After Briefs Are Filed. The court may provide by rulefor classes of cases or by
order in a particular case that preparaion of the appendix may be deferred until after the briefs
have been filed and that the appendix may befiled 21 days after the appellee’ s brief is served.
Even though the filing of the appendix may be deferred, Rule 30(b) applies; except that a party
must designate the parts of the record it wantsincluded in the appendix when it servesiits brief,
and need not include a statement of the issues presented.

(2) References to the Record.
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(A) If the deferred appendix is used, the parties may cite in their briefs the pertinent pages of the
record. When the gppendix is prepared, the record pages cited in the briefs must be indicated
by inserting record page numbers, in brackes, a placesin the gppendix where those pages of
the record gppear.

(B) A paty who wantsto refer directly to pages of the gppendix may serve and file copies of the
brief within the time required by Rule 31(a), containing gppropriate referencesto pertinent
pages of the record. In that event, within 14 days after the gppendix is filed, the party must
serve and file copies of the brief, containing references to the pages of the appendix in place
of or in addition to the references to the pertinent pages of the record. Except for the
correction of typographicad errors no other changes may be made to the brief.

(d) Format of the Appendix. The gppendix must begin with atable of contentsidentifying the page at

(©

®

which each part begins. The rdlevant docket entries must follow the table of contents Other parts of
the record must follow chronologicaly. When pages from the transcript of proceedings are placed in
the appendix, the transcript page numbers must be shown in brackets immediatdy before the included
pages Omissionsin the text of papers or of the transcript must be indicated by agterisks. Immeaterid
forma maiters (captions, subscriptions, acknowledgmerts, etc.) should be omitted.

Reproduction of Exhibits. Exhibits designated for inclusion in the appendix may be reproduced in a
separate volume, or volumes, suitably indexed. Four copies must be filed with the gppendix, and one
copy must be served on counsd for each separady represented party. If atranscript of a proceeding
before an adminigrative agency, board, commission, or officer was used in adidrict court action and
has been designated for incluson in the appendix, the transcript must be placed in the gppendix as an
exhibit.

Appeal on the Original Record Without an Appendix. The court may, either by rule for al cases
or classes of cases or by order in a particular case, dispense with the gppendix and permit an gpped to

proceed on the origina record with any copies of the record, or relevant parts, that the court may order
the partiesto file.

Local Rule 30. Appendix to the Briefs

(@) Number of Copies. Pursuant to Fed. R App. P. 30(a)(3), only five (5) copies of the appendix need be

filed with the clerk and on mation, for cause shown, parties may be allowed to file even fewer copies.

(b) Filing of Designation. One copy of any desgnation, Statement of issues, or counter-designation

served pursuant to Fed. R App. P. 30(b), or any notice of agreement thereunder, shall be
smultaneoudy filed with the clerk.
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(c¢) In Forma Pauperis. All appeals proceeding in forma pauperis shall be consdered on the record on
appeal as certified by the clerk of the digtrict court without the necessity of filing an appendix unless
otherwise ordered by this court in a pecific case.

(d) Translations. The court will not receive documents not in the English language unless trandations
are furnished. Whenever an opinion of the Supreme Court of Puerto Rico iscited in a brief or oral
argument which does not appear in the bound volumes in English, an official, certified or stipulated
trandation thereof with three conformed copies shall befiled. Partial trandations will be accepted if
dipulated by the parties or if submitted by one party not less than 30 days before the oral argument.
Where partial trandations are submitted by one party, opposing parties may, prior to oral argument,
submit trandations of such additional parts as they may deem necessary for a proper understanding of
the holding.

(e) Sanctions. Not later than at the time of oral argument, on motion of a party to the action, or at any
time upon this court’s order to show cause why sanctions should not be imposed, the court may
Impose sanctions againg attorneys who unreasonably and vexatioudy increase the cost of litigation
through the incluson of unnecessary material in the appendix. Any party charged with misconduct
under this rule shall be afforded an opportunity to respond within fifteen (15) days of service of a
motion or an order to show cause before any sanctions are imposed by the court.

() Inclusion of Sealed Material in Appendices. Appendices filed with the court of appeals are a matter of
public record. If counsd conclude that it is necessary to include sealed material in appendix form,
then, in order to maintain the confidentiality of materialsfiled in the didtrict court or agency under
seal, counsd must designate the sealed material for inclusion in a supplemental appendix to be filed
separatdy from the regular appendix and must file a specific and timely motion in compliance with
Local Rules 11(c)(2), 11(c)(3), and 11(d) asking the court to seal the supplemental appendix.

Rule 31. Serving and Filing Briefs
(a) Time to Serve and File a Brief.

(1) Thegppdlant must serve and fileabrief within 40 days after therecord isfiled. The gopdlee must
serve and fileabrief within 30 days after the appelant’ sbrief is served. The gppdlant may serve
and fileareply brief within 14 days after service of the gppelleg sbrief but areply brief must be
filed at least 3 days before argument, unlessthe court, for good cause, dlows alater filing.

(2) A court of gpped sthat routindy consders cases on the merits promptly after the briefs arefiled
may shorten the time to serve and file briefs, @ther by local rule or by order in aparticular case.

(b) Number of Copies. Twenty-five copies of each brief must befiled with the dlerk and 2 copies must

be served on each unrepresented party and on counsel for each separady represented party. An
unrepresented party proceeding in forma pauperis must file 4 legible copies with the clerk, and one
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copy must be served on each unrepresented party and on counsd for each separady represented party.
The court may by locd rule or by order in a particular case require the filing or service of a different
number.

(c) Consequence of Failure to File. If an gopdlant failsto file abrief within the time provided by this

rule, or within an extended time, an appellee may move to dismissthe gpped. An appdlee who fals
to fileabrief will not be heard a ord argument unless the court grants permission.

Local Rule 31. Filing Briefs
(a) Time to File a Brief.

(1) Briefing scheduleswill be set in accordance with Fed. R. App. P. 31(a) except that a reply brief
must be filed within 14 days after service of the brief of the appdllee. A reply brief may be
regjected by the court if it contains matter repetitive of the main brief, or which, in the opinion of
the court, should have been in the main brief.

(2 Unavailability of the transcript shall congtitute causefor granting extensons, subject, however,
to the provisons of Local Rule 10, ante.

(b) Number of capies. Only 10 copies of briefs need be filed with the clerk and on motion for cause

shown, parties may be allowed to file even fewer copies. Thedisk required by Local Rule 32
condtitutes one copy for the purposeof thisrule.

Rule 32. Form of Briefs, Appendices, and Other Papers
(a) Form of a Brief.
(1) Reproduction.

(A) A brief may be reproduced by any processthat yiddsadear black image on light paper. The
paper must be opaque and unglazed. Only one sSide of the paper may be used.

(B) Text must be reproduced with aclarity that equals or exceeds the output of alaser printer.

(©) Photographs, illudtrations, and tables may be reproduced by any method that resultsin agood
copy of the origind; aglossy finish is acceptableif the origind is glossy.

(2) Cover. Except for filings by unrepresented parties, the cover of the gppdlant’ sbrief must be blue;

the gppelle=’ s, red; an intervenor’ sor amicus curiag's, green; any reply brief, gray; and any
supplementd brief, tan. Thefront cover of abrief must contain:

48



(A) the number of the case centered a the top;
(B) the name of the court;
(©) thetitle of the case (see Rule 12(g));

(D) the nature of the proceeding (e.g., Apped, Petition for Review) and the name of the court,
agency, or board below;

(E) thetitle of the brief, identifying the party or parties for whom the brief isfiled; and

(F) the name, office address and telephone number of counse representing the party for whom
the brief isfiled.

(3) Binding. The brief must be bound in any manner that is secure, does not obscure the text, and
permitsthe brief to lie reasonably flat when open.

(4) Paper Size, Line Spacing, and Margins. The brief must be on 8 %2 by 11 inch paper. Thetext
must be double-spaced, but quotations more than two lines long may be indented and single-
spaced. Headings and footnotes may be single-gpaced. Margins must be & least one inch on dl
four Sdes. Page numbers may be placed in the margins, but no text may appear there,

(5) Typeface. Either aproportiondly spaced or a monospaced face may be used.

(A) A proportiondly spaced face must include sexifs, but sans-sarif type may be used in headings
and captions A proportiondly spaced face must be 14-point or larger.

(B) A monospaced face may not contain more than 102 characters per inch.

(6) Type Styles. A brief must be set in aplain, roman style, dthough italics or boldface may be used
for emphasis Case names mugt beitdicized or underlined.

(7) Length.

(A) Page limitation. A principa brief may not exceed 30 pages or areply brief 15 pages unless
it complies with Rule 32(g8)(7)(B) and (C).

(B) Type-volume limitation.

(i) A principd brief is acceptableif:

« it contains no more than 14,000 words;, or
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« it uses amonospaced face and contains no more than 1,300 lines of text.

(i) A reply brief is acceptableif it contains no more than haf of the type volume specified
in Rule 32(a)(7)(B)(i).

(iif) Headings, footnotes, and quotations count toward the word and line limitations The
corporate disclosure statement, table of contents table of citations statement with
respect to ora argument, any addendum containing statutes, rules or regulaions, and
any certificates of counsd do not count toward the limitation.

(C) Certificate of compliance.

(i) A brief submitted under Rule 32(a)(7)(B) must include a certificate by the atorney, or
an unrepresented party, that the brief complies with the type-volume limitation. The
person preparing the certificate may rely on the word or line count of the word-
processing system used to prepare the brief. The certificate must State ether:

* the number of wordsin the brief; or

* the number of lines of monospaced typein the brief.

(i) Form 6 in the Appendix of Formsis a suggested form of a certificate of compliance.
Use of Form 6 must be regarded as sufficient to meet the requirements of Rule
32(a(1)(©C)()-

(b) Form of an Appendix. An gppendix must comply with Rule 32(8)(1), (2), (3), and (4), with the
following exceptions:
(1) The cover of a separately bound gppendix must be white.

(2) An gppendix may include a legible photocopy of any document found in the record or of a printed
judicia or agency decison.

(3) When necessary to facilitate incluson of odd-sized documents such as technical drawings, an
gppendix may be a size other than 8 %2 by 11 inches, and need not lie reasonably flat when
opened.

(¢) Form of Other Papers.

(1) Motion. Theform of amotion is governed by Rule 27(d).
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(2) Other Papers. Any other paper, including a petition for pane rehearing and a petition for hearing
or rehearing en banc, and any response to such a petition, must be reproduced in the manner
prescribed by Rule 32(a), with the following exceptions:

(A) A cover isnot necessary if the cgption and signature page of the paper together contain the
information required by Rule 32(8)(2). If acover isusad, it must be white.
(B) Rule 32(a)(7) does not apply.

(d) Signature. Every brief, motion, or other paper filed with the court must be sgned by the party filing
the paper or, if the party is represented, by one of the party's atorneys.

(e) Local Variation. Every court of gopeds must accept documents that comply with the form
requirements of thisrule. By locd rule or order in a particular case a court of gppeads may accept
documents that do not meet dl of the form requirements of thisrule.

Local Rule 32. Briefs, Petitions for Rehearing, and Other Papers: Computer
Generated Disk Requirement

(@) Wherea party is represented by counsel, one copy of its brief, petition for rehearing, and, in
addition, all other papers exceeding 10 pagesin length must be submitted on a computer readable
disk. Thedisk shall befiled at the time the party’ s paper filing ismade. The brief on disk must be
accompanied by nine paper copies of the brief. The disk shall contain the entire brief exclusive of
computer non-generated appendices. The labd of the disk shall include the case name and docket
number and identify the brief being filed (i.e. appdlant's brief, appdlegs brief, appdlant'sreply brief,
efc.) and thefileformat utilized.

(b) Thebrief, petition for rehearing, and, in addition, all other papersexceading 10 pagesin length must
beona3Y2 diskineither DOSWordPerfect or WWordPerfect for Windows, 5.1 or greater.

(¢) One copy of the disk may be served on each party separatdy represented by counsd. If a party
chooses to serve a copy of the disk, the certificate of service mugt indicate service of the brief, petition
for rehearing, and, in addition, all other papers exceeding 10 pagesin length in both paper and
electronic format.

(d) A party may bereieved fromfiling and service under thisrule by submitting a motion, within
fourteen days after the date of the notice establishing the party’ sinitial briefing schedule, certifying
that compliance with the rule would impose undue hardship, that the text of the brief, petition for
rehearing, and, in addition, all other papersexceeding 10 pagesin length or other papersexceeding
10 pagesin length isnot availableon disk, or that other unusual circumstances preclude compliance
with thisrule. The requirementsof thisrule shall not apply to parties appearing pro se. Briefs,
petitions for rehearing, and, in addition, all other papersexceeding 10 pagesin length or other
papersexceeding 10 pagesin length tendered by counsd after January 1, 1998 without a computer
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disk copy or court-approved waiver of the requirements of this rule may be rgected by the derk’'s
office.

Local Rule 32.1 CD-ROM Submission Allowed

In addition to filing paper briefsand the disk, a party may file a companion CD-ROM, called a
CD-ROM submission. Except as specifically noted, filing of a CD-ROM submission does not affect the
other requirements of thisCourt'srules.

(a) Conditions of Filing.

(1) If all partiesare represented by counsd, a party may file a CD-ROM submission without prior
notice to other parties.

(2) Whena partyisnot represented by counsdl, a CD-ROM submission may befiled
(A) by written consent of all parties,
(B) byleaveof Court; or

(©) without leave or consent, if the submisson includes all briefsand appendicesfiled by all
partiesto the appeal.

(b) Joint Submission. Anytwo or more parties may filea joint submisson. Inasmuch asthe Court will
realize the greatest benefit by working from a single CD-ROM, adversarial aswell asallied parties
are encouraged to filejointly.

(¢) Time of Filing. CD-ROM submissons shall befiled no later than ten days after the briefsor papers
they accompany. Joint submissions by adversarial parties shall befiled no later than fourteen days
after thefinal brief. Submissons under section (a)(2)(C) shall befiled no later than ten days after the
final brief. Thisrule does not affect deadlines for paper briefs.

(d) Form of Filing.
() Partiesshall file exactly nine copies of each CD-ROM submission. For all en banc filings,
including petitions for rehearing en banc, responses to such petitions, and any filings on the

grant of en banc hearing, parties shall file exactly nineteen copies of each submisson. Parties
filing a joint submission need file only one set of nine or nineteen copies.
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Parties shall serve one copy of each submisson on each party represented by separate counsd
and on each pro se party, except for parties participating in the submisson. Each submission
shall be accompanied by a certificate indicating such service.

Each copy of a submission shall be packaged in a gandard CD-ROM container, commonly
known as a "jend box." If a submisson comprises more than one CD-ROM, each copy shall
be packaged in a jewd box that holds, as a unit, the number of CD-ROMs in the submission.

Each submisson shall be labeed with the short name of the case, the docket number on appeal,
the date of filing, and the mogt recent papersfiled with the submission (eg., appdlant's brief,
appdleds brief, appdlant's reply brief). Joint submissons shall be labeed with the foregoing
information as well aswith a list of the parties participating in the submisson. This label shall
appear on the top surface of the CD-ROM itself, on the outside front cover of the jene box, and
on the front and back spines of the jewd box. If it isimpractical to include the full labd, a
location may include an abbreviated labd, but shall in all circumstances include the docket
number, short name, and date of filing.

For submissons including more than one CD-ROM, the labd on each CD-ROM shall also
indicate the number of the CD-ROM and the total number of CD-ROMs in the submisson, eg.,
"CD-ROM 1 of 2"

(e) Contents of Submission.

@)

2

Each submisson shall contain the following:

(A) all briefsand motions filed in the current appeal by the party or parties to the submission,
including addenda thereto;

(B) the appendix or appendices to such briefs, and

(C) any materialsincluded in a prior submission that the filing party or parties made in the
same appesal.

Each submisson may contain the following:

(A) briefsand appendices of parties not participating in the submisson;
(B) briefsof amici curiaefiling under Fed. R. App. P. 29,

(C) theentirerecord on appeal or portions of the record,;

(D) materialscited by papersfiled in the submisson;

(E) any documents included by any party in a prior submission.
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Parties are encouraged to file the entire record.

All documents contained in a submisson shall be precise copies of the corresponding paper
documents filed with the Court, including, but not limited to, identical pagination. To satidfy this
requirement as well as that of section (f)(6), parties should convert their word-processing
documents to PDF formeat before printing, from the PDF-format documernt, the final paper
versons of thair filings.

Documents filed under section (e)(2)(D), for which there are no corresponding papers filed with
this Court, shall include unambiguous notation of their pagination in appropriate publications.

If the documents required by sections (€)(1)(A)-(e)(1)(B) do not exceed the capacity of a Sngle
CD-ROM, they shall be indluded on the firsg CD-ROM of any submission comprising multiple
CD-ROMs

To comply with section (€)(1)(C), parties may use files copied from their own prior submissons;
under section (€)(2)(E), parties may copy files from prior submissons made by other parties. All
such copies shall be verbatim copies, shall have the same file names, and shall resde in the
same directories as in the submissons from which they were copied.

All papersrequiring a Sgnature shall be sgned on paper and in the CD-ROM submission.
Sgnatures may appear on a separate Sgnature page, which shall not be included in the page
limits required by these rules. Section (f)(6) does not apply to such sgnature pages.

(f) Format.

@)

2

©)

4

©)

©

CD-ROMs in a submisson shall be formatted according to 1S0-9660, Levd 1. Official copies
of 1S0-9660 are available for purchase at <http:/Mmmwiso.chv/cate/d17505.htmi>.

Files on the submisson shall be in Adobe PDF format, verson 1.2 or later. The current PDF
specification is available for download under "Developer Resources' at
< http: /AMmamwviadobe.conmyprodi ndex/acrobat/adobepdf.ntml> .

Filenames shall end with a period, followed by " pdf".

Except as required by section (€)(6), no file or directory in a submisson shall have the same
path as a file or directoryin a prior submisson.

Except for the table of contents required by section (h), all files on the submission shall residein
directories other than the root directory.

Whenever possible, documents shall be prepared through direct conversion from the word
processor, not through scanning.
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(7) Filesshall be configured to allow sdlecting and printing. All fontsused in a file shall be
embedded in that file. Files shall be optimized.

(2) Hyperlinks. Parties may insert hyperlinks corresponding to citations made by papers contained in the
submisson. Each hyperlink shall link to the document and page referenced by the corresponding
citation. Hyperlinks shall be platform-independent and shall use relative file specifications, as
discussed in the PDF specification. Hyperlinks shall link only to documents on the same CD-ROM,
and not to any other location, including, but not limited to, other CD-ROMs or the Internet.

(h) Table of Contents.

(1) Each CD-ROM shall contain a table of contents which shall resde in itsroot directory. The
table of contents shall be named " contentspdf”’ unless this name has been used for a prior
submisson, in which case the end of "contents' shall be replaced with an incrementing number
(eg.,"content1.pdf", " content2.pdf”, " content4.pdf").

(2) Thetable of contents shall contain hyperlinks to the first page of each document on the
CD-ROM, and may contain hyperlinks to pages within documents. The table of contents shall
be well organized and each hyperlink within it shall clearly identify the document it references.

(i) Indication of filing. Parties shall prominently indicate on their paper briefstheair intention to filea
CD-ROM submisson. Papersto beincluded in a joint submisson shall indicate the parties
participating in the submission.

() Quotation of Copyrighted Materials. Counsd are responsible for obtaining any permisson needed to
quote copyrighted materials The text of opinions released by a court are not copyrighted materials
law review artidles typically are.

Local Rule 32.2 Citation of State Decisions and Law Review Articles

All citations to Sate or Commonwealth Courts must include both the official state court citation and
the National Reporter System citation when such decisions have been published in both reports, eg.,
Coney v. Commonwealth, 364 Mass. 137, 301 N.E.2d 450 (1973). Law review or other articles
unpublished at the time a brief or memorandumisfiled may not be cited therein, except with permission
of the court.

Local Rule 32.3. Citation of Unpublished Opinions

(@) Anunpublished opinion of this court may be cited in this court only in the following circumstances:
(1) When the earlier opinion is relevant to establish a fact about the case. An unpublished opinion

of this court may be cited to establish a fact about the case before the court (for example, its
procedural history) or when the binding or preclusive effect of the opinion, rather than its quality
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as precedert, is relevant to support a claimof res judicata, collateral estoppe, law of the case,
double jeopardy, abuse of the writ, or other amilar doctrine.

(2) Other circumstances. Citation of an unpublished opinion of this court is disfavored. Such an
opinion may be cited only if (1) the party believes that the opinion persuasvely addresses a
material issue in the appeal; and (2) there is no published opinion from this court that adequatdy
addressestheissue. The court will consider such opinions for their persuasive value but not as
binding precedert.

(3) Procedure. A party must notein its brief or other pleading that the opinion is unpublished, and
a copy of the opinion or disposition must be included in an accompanying addendum or

appendix.

(4) Definition. Amost all new opinions of this court are published in some form, whether in print or
electronic medium The phrase "unpublished opinion of this court” as used in this subsection and
Local Rule 36(c) refersto an opinion (in the case of older opinions) that has not been published
in the West Federal Reporter series, eg., F, F2d, and F.3d, or (in the case of recent opinions)
bearsthe legend "not for publication” or some comparable phraseology indicating that citation is
prohibited or limited.

(b) Unpublished or non-precedential opinions of other courts, as defined or understood by those courts,
may be cited in the circumstances set forth in subsection (a)(1) above. Such opinions may also be
cited in circumstances analogous to those set forth in subsection (a)(2) above, unless prohibited by
the rules of the issuing court. 1f an unpublished or non-precedential opinion of another court is cited,
the party must comply with the procedure set forth in subsection (a)(3) above.

Rule 33. Appeal Conferences

The court may direct the atormeys — and, when gppropriate, the parties— to participate in one or
more conferences to address any matter that may aid in disposing of the proceedings, including
amplifying theissues and discussing settlement. A judge or other person designated by the court may
preside over the conference, which may be conducted in person or by telephone. Before a settlement
conference, the atorneys must consult with their clients and obtain as much authority asfeasbleto stle
the case. The court may, asaresult of the conference, enter an order contralling the course of the
proceedings or implementing any settlement agreamen.

Local Rule 33. Civil Appeals Management Plan
Pursuant to Rule 47 of the Federal Rules of Appellate Procedure, the United Sates Court of Appeals

for the Firg Circuit adoptsthe following plan to establish a Civil Appeals Management Program, said
Programto have the force and effect of alocal rule.
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(a) Pre-Argument Filing; Ordering Transcript.

(1) Upon receipt of the Notice of Appeal in the Court of Appeals, the Clerk of the Court of Appeals
shall send notice of the Civil Appeals Management Plan to the appellant. Upon receipt of
further notice from the Clerk of the Court of Appeals, appedllant shall, within ten days:

(A) filewith the Clerk of the Court of Appeals, and serve on Settlement Counsdl and all other
partiesa statement, in the form of the Docketing Satement required by Local Rule 3(a),
detailing information needed for the prompt disposition of an appeal;

(B) certify and file with the Clerk of the Court of Appeals a satemert, in the form required by
Local Rule 10(b), that satisfactory arrangements have been made with the court reporter for
payment of the cost of the transcript.

The Parties shall thereafter provide Settlement Counsdl with such information about the appeals
as Satlement Counsel may reasonably request.

(2) Nothing herein shall alter the duty to order from the court reporter, promptly upon filing of the
Notice of Appeal in the Didrict Court, a transcript of the proceedings pursuant to Fed. R App.
P. Rule 10(b).

(b) Pre-Argument Conference; Pre-Argument Conference Order.

(©

(1) In caseswhere he may deemthis desirable, the Settlement Counsdl, who shall be appointed by
the Court of Appeals, may direct the attorneys, and in certain cases the clients, to attend a pre-
argument conference to be held as soon as practicable before him or a judge designated by the
Chief Judge to congider the possibility of settlement, the snplification of the issues, and any other
matters which the Settlement Counsel determines may aid in the handling or the dispostion of the
proceeding.

(2) At the concluson of the conference, the Settlement Counsdl shall consult with the Clerk
concerning the Clerk’ s entry of a Conference Order which shall control the subsequent course of
the proceeding.

Confidentiality. The Sattlement Counsel shall not disclose the substance of the Pre-argument
Conference, nor report on the same, to any person or persons whonmsoever (including, but not limited
to, any judge). The attorneys are likewise prohibited from disclosing any subgtantive information
emanating from the conference to anyone other than their clients or co-counsdl; and then only upon
receiving due assurance that the recipients will honor the confidentiality of the information. See Inre
Lake Utopia Paper Ltd., 608 F.2d 928 (1« Cir. 1979). The fact of the conference having taken place,
and the bare result thereof (eg., “ settled,” “not settled,” * continued” ), including any resulting
Conference Order, shall not be considered to be confidertial.
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(d) Non-Compliance Sanctions. 1f the appdlant has not taken each of the actions st forth in section (a)
of this Program, or in the Conference Order, within the time therein specified, the appeal may be
dismissed by the Clerk without further notice.

(e) Grievances. Any grievances as to the handling of any case under the Program will be addressed by
the Court of Appeals, and should be sent to the Circuit Executive, One Courthouse Way, Suite 3700,
Boston, MA 02210, who will hold them confidential on behalf of the Court of Appeals unlessrelease
is authorized by the complainant.

(f) Scope of Program. The Programwill include all civil appealsand review of adminidrative orders,
except the folloming: It will not include original proceedings (such as petitions for mandanus),
prisoner petitions, habeas corpus petitions, summary enforcement actions of the National Labor
Relations Board or any pro se cases. Nothing herein shall prevent any judge or panel, upon motion
or sua sponte, from referring any matter to the Sattlement Counsd at any time.

The foregoing Civil Appeals Management Program shall be applicable to all such cases as st forth
above, arisng from the Didrict Courtsin the Didricts of Maine, New Harmpshire, Massachusetts, and
Rhode Idand, in which the Notice of Appeal is received in the Court of Appealson or after January 1,

1992; and all such cases arisng from the Didrict Court in the Didrict of Puerto Rico, in which the
Notice of Appeal is received in the Court of Appealson or after January 1, 1993.

Rule 34. Oral Argument

(a) In General.

(1) Party’s Statement. Any party may file, or acourt may require by locd rule, a satement
explaining why ora argument should, or need not, be permitted.

(2) Standards. Orad argument must be dlowed in every case unlessapand of threejudgeswho have
examined the briefs and record unanimoudy agreesthat ora argument is unnecessary for any of
the following reasons
(A) theapped isfrivolous;

(B) thedispostive issue or issues have been authoritatively decided; or

(C) thefactsand legd argumentsare adequately presented in the briefs and record, and the
decisond processwould not be sgnificantly aided by ord argument.
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(b) Notice of Argument; Postponement. The clerk must advise al parties whether ord argument will be
scheduled, and, if S0, the date, time, and place for it, and the time dlowed for each 9de. A motion to

postpone the argument or to dlow longer argument must be filed reasonably in advance of the hearing
dae.

(c¢) Order and Contents of Argument. The gppedlant opens and concludes the argument. Counsd must
not read at length from briefs, records, or authorities.

(d) Cross-Appeals and Separate Appeals. If thereis a cross-goped, Rule 28(h) determines which party
is the gppellant and which is the appellee for purposes of ord argument. Unless the court directs
otherwise, a cross-gpped or separate gpped must be argued when the initia gpped is argued. Separate
parties should avoid duplicative argument.

(e) Nonappearance of a Party. [f the gopellee failsto gppear for algument, the court must hear
gopdlant’s argument. If the appdlant fails to gppear for argument, the court may hear the gppellee’s
argument. If neither party appears, the case will be decided on the briefs, unless the court orders
otherwise.

(f) Submission on Briefs. The parties may agree to submit a case for decison on the briefs, but the court
may direct that the case be argued.

(2) Use of Physical Exhibits at Argument; Removal. Counsd intending to use physicd exhibits other
than documents a the argument must arrange to place them in the courtroom on the day of the
argument before the court convenes. After the argument, counsel must remove the exhibits from the
courtroom, unless the court directs othewise. The clerk may destroy or digpose of the exhibitsif
counsd does not reclaim them within a reasoneble time after the clerk gives notice to remove them.

Local Rule 34. Oral Argument

(@) Party's Statement. Any party who desires to do so may include, either in the opening or answering
brief asthe case may be, a satement limited to one-half page setting forth the reasonswhy oral
argument should, or need not, be heard. If such a satement isincluded, it must beinserted in the brief
immediately after the Table of Contentsand Table of Authorities and immediately before the first page
of the brief and must be captioned * REASONSWHY ORAL ARGUMENT SHOULD [NEED NOT]
BE HEARD” as appropriate. Theincluson of this statement will not be counted in computing the
maxi mum permitted length of the brief.

(b) Notice of Argument. |f the court concludesthat oral argument is unnecessary based on the sandards

st forthin Fed. R App. P. 34(8)(2), counsd shall be so advised. The court's decison to dispensewith
oral argument may be announced at the time that a decision on the meritsis rendered.
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(¢c) Argument.

(1) Presentation. Parties may expect the court to have some familiarity with the briefs. Normally
the court will permit no more than 15 minutes per Sde for oral argument. It iscounsd’s
responsibility to keep track of time. Where more than one counsel argues on one Sde of a casg, it
is counsdl’ s further respongbility to assure a fair divison of the total time allotted. One or more
cases posing the same issues, arising from the same factual context, will be treated as a sngle
case for the purposes of thisrule.

(2 Reburtal. Although Fed. R App. P. 34(c) permits an appdlant both to open and conclude the
argument, the court holds the view that seldom is counsal well served by an advance reservation
of time for rebuttal. Not only does such action reduce the limited time allotted but is likdy merdly
to allow repetitious argument. Counsd are expected to cover all anticipated issuesin ther
argumentsin chief. Should unexpected matters arise, such as the need for factual correction, the
court is prepared to give counsd who have not reserved time a brief additional period for real
rebuttal.

Local Rule 34.1. Terms and Sittings

(a) Terms. The court shall not hold formal terms but shall be deemed always open for the purpose of
docketing appealsand petitions, making mations, filing records, briefs and appendices, filing opinions
and entering ordersand judgments. Where a federal holiday falls on a Monday, the general order is
that the court shall commenceits Sitting on Tuesday.

(b) Sittings.

(1) Locations. Sttingswill bein Boston except that therewill also be gittingsin Puerto Ricoin
November and March and at such other times and places asthe court orders. Casesariangin
Puerto Rico which are assigned to other sessions may be reassgned to sessons scheduled to be
conducted in Puerto Rico. All other caseswill be assigned for hearing or submisson to the next
available sesson after the briefshave been filed or the time therefor has run.

(2 Request for Assignment. Requestsfor assgnment to a specific sesson, including the March and
Novermber sessons, mugt state reasons judtifying soecial treatment. Assgnment to the Novermber
and March Puerto Rico sesson ligt, so long as space permits, will be made on the basis of
datutory priority requirements, hardship that would result fromtravel to Boston, or other good
cause shown.

(¢) Calendaring. Approximately Sx weeks prior to hearing, the clerk will contact counsd concerning
assgnment of the caseto a specific day, and request the name of the person who will present the oral
argument. Two weeks before the monthly tting commencesthe clerk will prepare and distribute an
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order assigning the cases for that sesson for hearing. The court reserves the privilege of reducing the
allotted time for argument when the caseis presented.

(d) Continuances. Once a caseis scheduled for argument, continuances may be allowed only for grave
cause.

Rule 35. En Banc Determination

(a) When Hearing or Rehearing En Banc May Be Ordered. A mgority of the circuit judgeswho are
in regular active service may order that an apped or other proceeding be heard or reheard by the court
of appedsen banc. Anen banc hearing or rehearing is not favored and ordinarily will not be ordered
unless

(1) enbanc consderation is necessary to secure or maintain uniformity of the court’sdecisons; or
(2) the proceeding involves aquestion of exceptiona importance.

(b) Petition for Hearing or Rehearing En Banc. A party may petition for ahearing or rehearingen
banc.

(1) The petition must begin with a statement thet ether:

(A) thepand decison conflictis with adecison of the United States Supreme Court or of the
court to which the petition is addressed (with citation to the conflicting case or cases) and
condderation by thefull court istherefore necessary to secure and maintain uniformity of the
court’sdecisons, or

(B) the proceeding involves one or more questions of exceptiona importance, each of which
must be concisdy stated; for example, apetition may assert that a proceeding presentsa
question of exceptiona importanceif it involves an issue on which the pand decison
conflicts with the authoritative decisions of other United States Courts of Appedsthat have
addressed theissue.

(2) Except by the court’s permission, a petition for an en banc hearing or rehearing must not exceed
15 pages excluding materia not counted under Rule 32.

(3) For purposesof the page limitin Rule 35(b)(2), if aparty files both a petition for panel rehearing
and a petition for rehearing en banc, they are considered asingle document even if they arefiled
separady, unless separaefiling isrequired by locd rule.

(c) Time for Petition for Hearing or Rehearing En Banc. A petition that an apped be heard initidly en

banc must be filed by the date when the appelleg sbrief isdue. A petition for arehearing en banc
must be filed within the time prescribed by Rule 40 for filing a petition for rehearing.
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(d) Number of Copies. The number of copies to be filed must be prescribed by loca rule and may be
dtered by order in aparticular case.

(e) Response. No response may be filed to a petition for an en banc consderation unless the court orders
aresponse.

(f) Call for a Vote. A vote need not be taken to determine whether the case will be heard or reheard en
banc unless a judge cdlsfor avote.

Local Rule 35. En Banc Determination

(@) Who May Vote; Composition of En Banc Court. The decison whether a case should be heard or
reheard en banc is made soldly by the circuit judges of thiscircuit who arein regular active service.
Rehearing en banc shall be ordered only upon the affirmative votes of a majority of the judges of this
court in regular active service who are not disqualified, provided that the judges who are not
disqualified condtitute a majority of the judgeswho arein regular active service. A court en banc
consgstssolely of the circuit judges of thiscircuit in regular active service except that any senior circuit
judge of thiscircuit shall be digibleto participate, at that judge’ s eection, in the circumstances
specified in 28 U.SC. 8§ 46(c).

(b) Petitions for Panel Hearing or Rehearing En Banc. |f a petitioner filesa petition for pane rehearing
and a petition for rehearing en banc addressed to the same decisons or order of the court, the two
petitions must be combined into a Sngle document and the document is subject to the 15-page
limitation contained in Fed. R App. P. 35 (b)(2), (3). However, the page limit may be enlarged on
motion for good cause shown.

(c) Sanctions. |f a petition for rehearing or for rehearing en banc is found on itsface to be wholly
without merit, vexatious, multifarious, or filed principally for delay, the court may tax a sumnot
exceeding $250 as additional costs, payableto the clerk of the court or the opposing party, asthe
court may direct. At the court'sorder, counsd may be required personally to pay all or any part of
these cogts.

(d) Number of Copies. Pursuant to Fed. R. App. P. 35(d), ten copies of a petition for a pane rehearing,
rehearing en banc, or combined Fed. R App. P. 35(b)(3) document must befiled with the clerk,

including one copy on a computer generated disk. The disk must befiled regardless of page length but
otherwisein accordance with Local Rule 32.

Rule 36. Entry of Judgment; Notice

(a) Entry. A judgment isentered when it isnoted on the docket. The derk must prepare, Sgn, and enter
the judgment:
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(1) after receiving the court’s opinion — but if settlement of the judgment’ s form is required, after
final settlement; or

(2) if ajudgment is rendered without an opinion, as the court ingtructs

(b) Notice. On the date when judgment is entered, the derk must serve on dl parties a copy of the
opinion — or the judgmert, if no opinion was written — and a natice of the date when the judgment
was entered.

Local Rule 36. Opinions

(@) Opinions Generally. The volume of filingsis such that the court cannot dispose of each caseby
opinion. Rather it makes a choice, reasonably accommodated to the particular case, whether to use
an order, memorandum and order, or opinion. An opinion is used when the decison callsfor more
than summary explanation. However, in theinterestsboth of expedition in the particular case, and of
saving time and effort in research on the part of future litigants, some opinions are rendered in
unpublished form; that is, the opinions are directed to the parties but are not otherwise published in
the official V\est reporter, and may not be cited except as provided in Local Rule 32.3. Asindicated in
Local Rule 36(b), the court’ s policy, when opinions are used, isto prefer that they be published; but in
limited Stuations, described in Local Rule 36(b), where opinions are likely not to break new legal
ground or contribute otherwiseto legal devel opment, they areissued in unpublished form.

(b) Publication of Opinions. The United Sates Court of Appealsfor the First Circuit has adopted the
following plan for the publication of its opinions.

(1) Statement of Policy. Ingeneral, the court thinksit desirablethat opinions be published and thus
be availablefor citation. The policy may be overcome in some situations where an opinion does
not articulatea new rule of law, modify an established rule, apply an established ruleto novel
factsor serve otherwise as a Sgnificant guideto future litigants. (Most opinions dealing with
claimsfor benefitsunder the Social Security Act, 42 U.SC. § 205(g), will clearly fall withinthe

exception.)
(2) Manner of Implementation.

(A) Asmembersof a pand prepare for argument, they shall give thought to the appropriate mode
of digposition (order, memorandum and order, unpublished opinion, published opinion). At
conference the mode of disposition shall be discussed and, if feasible, agreed upon. Any
agreement reached may be altered in the light of further research and reflection.

(B) With respect to cases decided by a unanimous pand with a single opinion, if the writer
recommends that the opinion not be published, the writer shall so statein the cover letter or
memorandum accompanying the draft. After an exchange of views, should any judge remain
of the view that the opinion should be published, it must be.
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(C) When a pand decides a case with a dissent, or with more than one opinion, the opinion or
opinions shall be published unless all the participating judges decide againg publication. In
any case decided by the court en banc the opinion or opinions shall be published.

(D) Any party or other interested person may apply for good cause shown to the court for
publication of an unpublished opinion.

(E) Periodically the court shall conduct a review in an effort to improve its publication policy and
implementation.

(¢) Precedential Value of Unpublished Opinions. \\hile an unpublished opinion of this court may be
cited to this court in accordance with Local Rule 32.3(a), a pand’s decision to issue an unpublished
opinion means that the panel sees no precedential value in that opinion.

(d) Copies of Opinions. Unless subject to a sanding order which might apply to dasses of subscribers,
such as law schools, the charge for a copy of each opinion, after one free copy to counsd for each
party, is $5.00.

Rule 37. Interest on Judgment

(a) When the Court Affirms. Unlessthe law provides otherwiseg, if amoney judgment in acivil caseis
affirmed, whatever interest isalowed by law is payable from the date when the didtrict court’s
judgment was entered.

(b) When the Court Reverses. If the court modifies or reverses ajudgment with adirection that amoney

judgment be entered in the ditrict court, the mandate must contain ingtructions about the dlowance of
interest.

Rule 38. Frivolous Appeal — Damages and Costs
If acourt of gppedsdeterminesthat an goped isfrivolous, it may, after a separady filed motion or

notice from the court and reasonable opportunity to respond, award just damages and single or double
codsto the appellee.

Rule 39. Costs

(a) Against Whom Assessed. Thefollowing rules apply unlessthe law provides or the court orders
otherwise



(1) if an gpped isdismissed, costs are taxed againg the gppdlant, unlessthe parties agree otherwise;
(2 if ajudgment is affirmed, costs are taxed againg the gppellant;
(3) if ajudgment isreversed, costs are taxed againg the gppellee;

(4) if ajudgment is affirmed in part, reversed in part, modified, or vacated, costs are taxed only asthe
court orders.

(b) Costs For and Against the United States. Codtsfor or againg the United States, its agency, or
officer will be assessed under Rule 39(a) only if authorized by law.

(c) Costs of Copies. Each court of gppeals mug, by loca rule, fix the maximum rate for taxing the cost
of producing necessary copies of a brief or gppendix, or copies of records authorized by Rule 30(f).
The rate must not exceed that generally charged for such work in the areawhere the derk’ s office is
located and should encourage economica methods of copying.

(d) Bill of Costs: Objections; Insertion in Mandate.

(1) A party who wants costs taxed must — within 14 days after entry of judgment — file with the
circuit derk, with proof of sarvice, an itemized and verified hill of cogts.

(2) Objections mugt be filed within 10 days after service of the bill of costs, unless the court extends
thetime.

(3) The derk must prepare and certify an itemized statement of cogts for insertion in the mandate, but
issuance of the mandate must not be delayed for taxing cods. If the mandate issues before cogts
are findly determined, the district clerk must — upon the circuit clerk’ s request — add the
satement of codts, or any amendment of it, to the mandate.

(e) Costs on Appeal Taxable in the District Court. The following costs on apped are taxablein the
digtrict court for the benefit of the party entitled to costs under this rule:

(1) the preparation and transmisson of the record;
(2) the reporter’ stranscript, if needed to determine the apped.;

(3) premiums paid for a supersedeas bond or other bond to preserve rights pending apped; and
(4) the feefor filing the notice of gppedl.

Local Rule 39. Fee Applications
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(a) Fee Applications under the Equal Access to Justice Act.

(1) Time for Filing. An application to a court of appealsfor an award of fees and other expenses
pursuant to 28 U.SC. § 2412, in connection with an appeal, must be filed with the derk of the
court of appeals, with proof of service on the United Sates, within 30 days of final judgment in the
action. For purposes of the 30-day limit, a judgment must not be considered final until the time
for filing an appeal or a petition for a writ of certiorari has expired, or the government has given
written notice to the parties and to the court of appealsthat it will not seek further review; or
judgment is entered by the court of last resort.

(2) Content. The application shall:
(A) identify the applicant and the proceeding for which the award is sought;

(B) show that the party seeking the award is a prevailing party and is digible to recaeive an
award,;

(©) show the nature and extent of services rendered and the amount sought, including an
itemized statement from an attorney representing the party or any agent or expert witness
appearing on behalf of the party, ating the actual time expended and the rate at which fees
are computed, together with a statement of expenses for which reimbursement is sought; and

(D) identify the specific position of the United Sates that the party alleges was not substantially
judtified. The court of appeals may, in its discretion, remit any such application to the didtrict
court for a determination.

(3) Objection. 1f the United Sates has any objection to the application for fees and other expenses,
such objection mugt be filed within 30 days of service of the application.

(b) Fee Applications other than under 28 U.S.C. § 2412. An application, under any Satute, rule or
custom other than 28 U.SC. § 2412, for an award of fees and other expenses, in connection with an
appeal, mugt be filed with the clerk of the court of appealswithin 30 days of the date of entry of the
final circuit judgment, whether or not attorney fees had been requested in the trial court, except in
those circumstances where the court of appeals has ordered that the award of fees and other expenses
be remanded to the didtrict court for a determination. For purposes of the 30-day limit, a judgment
must not be considered final until the time for filing an appeal or a petition for a writ of certiorari has
expired, or judgment is entered by the court of last resort. If any party againgt whom an award of fees
and other expensesis sought has any objection to the application, such objection must be filed within
30 days of service of the application. The court of appeals may; in its discretion, remit any such
application to the digrict court for a determination.

Rule 40. Petition for Panel Rehearing
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(a) Time to File; Contents; Answer; Action by the Court if Granted.

(1) Time. Unlessthetimeis shortened or extended by order or locdl rule, a petition for panel
rehearing may be filed within 14 days after entry of judgment. Butin acivil casg, if the United
Sates or its officer or agency isa party, the time within which any party may seek rehearingis45
days after entry of judgment, unless an order shortens or extends the time.

(2) Contents. The petition must state with particularity each point of law or fact that the petitioner
believes the court has overlooked or misapprehended and must argue in support of the petition.
Ord argument is not permitted.

(3) Answer. Unlessthe court requests, no answer to a petition for pand rehearing is permitted. But
ordinarly rehearing will not be granted in the absence of such arequest.

(4) Action by the Court. If apetition for panel rehearing is granted, the court may do any of the
following:

(A) makeafind dispogtion of the case without resrgument;
(B) regtorethe caseto the caendar for reargument or resubmission; or
(C) issueany other appropriate order.
(b) Form of Petition; Length. The petition must comply inform with Rule 32. Copies must be served

and filed as Rule 31 prescribes. Unlessthe court permitsor alocd rule provides otherwise, a petition
for pand rehearing must not exceed 15 pages

Rule 41. Mandate: Contents; Issuance and Effective Date; Stay

(a) Contents. Unlessthe court directsthat aforma mandateissue, the mandate consists of a certified
copy of the judgment, acopy of the court’sopinion, if any, and any direction about costs.

(b) When Issued. The court’s mandate must issue 7 caendar days after the timeto file a petition for
rehearing expires, or 7 caendar days after entry of an order denying atimely petition for pand
rehearing, petition for rehearing en banc, or motion for stay of mandate, whichever islater. The court
may shorten or extend thetime.

(c) Effective Date. The mandateis effective when issued.

(d) Staying the Mandate.
(1) On Petition for Rehearing or Motion. Thetimely filing of a petition for pand rehearing, petition

for rehearing en banc, or mation for say of mandate, says the mandate until digposition of the
petition or mation, unlessthe court orders otherwise.
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(2) Pending Petition for Certiorari.

(A) A paty may move to say the mandate pending the filing of a petition for awrit of certiorari
in the Supreme Court. The motion must be served on al parties and must show thet the
certiorari petition would present a substantiad question and that there is good cause for a Say.

(B) The stay must not exceed 90 days, unlessthe period is extended for good cause or unlessthe
party who obtained the ay files a petition for the writ and so natifies the circuit clerk in
writing within the period of the stay. In that case, the Stay continues until the Supreme
Court’sfind dispogtion.

(©) The court may require abond or other security as a condition to granting or continuing a stay
of the mandate.

(D) The court of gppeas must issue the mandate immediatdy when a copy of a Supreme Court
order denying the petition for writ of certiorari isfiled.

Local Rule 41. Stay of Mandate

Whereas an increasingly large percentage of unsuccessful petitionsfor certiorari have beenfiled in
thiscircuitin criminal casesin recent years, in the interests of minimizing unnecessary dday in the
adminigration of justice mandatewill not be stayed hereafter in criminal cases following the affirmance of
a conviction smply upon request. On the contrary, mandatewill issue and bail will be revoked at such
time asthe court shall order except upon a showing, or an independent finding by the court, of probable
causeto beieve that a petition would not befrivolous, or filed merely for delay. See 18 U.SC. § 3148.
The court will revoke bail even before mandateisdue. A comparable principlewill be appliedin
connection with affirmed orders of the NLRB, see NLRB v. Athbro Precison Engineering, 423 F.2d 573
(1t Cir. 1970), and in other caseswhere the court believesthat the only effect of a petition for certiorari
would be pointlessdelay.

Rule 42. Voluntary Dismissal

(a) Dismissal in the District Court. Before an gpped has been docketed by the circuit derk, the digtrict
court may dismissthe gpped on thefiling of adtipulation signed by al parties or on the gppdlant’s
motion with notice to al parties.

(b) Dismissal in the Court of Appeals. The circuit clerk may dismissadocketed apped if the partiesfile
asgned dismissd agreement specifying how costsareto be paid and pay any feesthat aredue. But no
mandate or other process may issue without acourt order. An gpped may be dismissed on the
appdlant’smotion on terms agreed to by the parties or fixed by the court.
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Rule 43. Substitution of Parties

(a) Death of a Party.

(1) After Notice of Appeal Is Filed. If aparty diesafter anotice of gpped has beenfiled or whilea
proceeding is pending in the court of gppedls the decedent’ s persond representative may be
subdtituted as a party on motion filed with the circuit clerk by the representative or by any party. A
party’ smotion must be served on the representative in accordance with Rule 25.  If the decedent
has no representative, any party may suggest the death on the record, and the court of gppeals may
then direct gppropriate proceedings.

(2 Before Notice of Appeal Is Filed — Potential Appellant. If aparty entitled to apped dies before
filing anctice of apped , the decedent’ s persond representative— or, if thereis no persona
representative, the decedent’ s atorney of record — may file anotice of gpped within thetime
prescribed by theserules. After the notice of gpped isfiled, subgtitution must be in accordance

with Rule 43(a)(1).

(3) Before Notice of Appeal Is Filed — Potential Appellee. If a party againg whom an gpped may
be teken dies after entry of ajudgment or order in the didtrict court, but before anctice of gpped is
filed, an appelant may proceed asif the death had not occurred. After the notice of apped isfiled,
subdtitution must be in accordance with Rule 43(a)(1).

(b) Substitution for a Reason Other Than Death. If aparty needsto be subgtituted for any reason other
than degth, the procedure prescribed in Rule 43(a) applies.

(c) Public Officer: Identification; Substitution.

(1) Identification of Party. A public officer who isaparty to an goped or other proceeding in an
officid capacity may be described as a party by the public officer’ sofficid title rather than by
name. But the court may require the public officer’ s nameto be added.

(2) Automatic Substitution of Officeholder. \When apublic officer who isaparty to an goped or
other proceeding in an officid capacity dies, resgns, or otherwise ceasesto hold office, the action
does nat abate. The public officer’ s successor is automaticaly subgtituted as aparty. Proceedings
following the subgtitution are to be in the name of the subgtituted party, but any misnomer thet
does nat affect the substantid rights of the parties may be disregarded. An order of subdtitution
may be entered a any time, but failure to enter an order does not affect the subdtitution.

Rule 44. Case Involving a Constitutional Question When the United States or the
Relevant State is Not a Party
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(a) Constitutional Challenge to Federal Statute. If aparty questions the condtitutiondity of an Act of
Congressin a proceeding in which the United States or its agency, officer, or employeeisnot aparty in
an officid capacity, the questioning party must give written notice to the circuit cerk immediatdy
upon the filing of the record or as soon as the question israised in the court of appeals The derk must
then certify that fact to the Attorney Generd.

(b) Constitutional Challenge to State Statute. If aparty questionsthe congtitutiondity of a statute of a
Satein aproceeding in which that State or its agency;, officer, or employeeisnot aparty in an officid
capacity, the questioning party must give written notice to the circuit clerk immediatdy upon thefiling
of the record or as soon asthe question israised in the court of appeds The derk must then certify
that fact to the attorney generd of the State.

Rule 45. Clerk’s Duties

(a) General Provisions.

(1) Qualifications. The circuit clerk must take the oath and post any bond required by law. Nether
the clerk nor any deputy clerk may practice as an atorney or counsgor in any court whilein
office.

(2) When Court Is Open. The court of appedsis dways open for filing any paper, issuing and
returning process meking amation, and entering an order. The derk’ sofficewiththe derk or a
deputy in attendance must be open during businesshours on al days except Saturdays, Sundays,
and legd holidays. A court may provide by loca rule or by order that the clerk’ s office be open
for specified hours on Saturdays or on legd holidays other than New Year’ s Day, Martin Luther
King, Jr. s Birthday, Presdents Day, Memorid Day, Independence Day, Labor Day, Columbus
Day, Veterans Day, Thanksgiving Day, and Chrissmas Day.

(b) Records.

(1) The Docket. Thecircuit clerk must maintain adocket and an index of al docketed casesin the
manner prescribed by the Director of the Adminigrative Office of the United States Courts. The
clerk must record dl papersfiled with the clerk and dl process orders, and judgmernts.

(2) Calendar. Under the court’ sdirection, the clerk must prepare acdendar of cases awaiting
argument. In placing cases on the calendar for argument, the clerk must give preferenceto
appedsin crimina cases and to other proceedings and apped sentitled to preference by law.

(3) Other Records. The derk must keep other books and records required by the Director of the

Adminigrative Office of the United States Courts, with the gpprovad of the Judicid Conference of
the United States, or by the court.
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(c) Notice of an Order or Judgment. Upon the entry of an order or judgmert, the circuit derk must
immediatey serve anaotice of entry on each party, with a copy of any opinion, and must note the date
of service on the docket. Service on a party represented by counsel must be made on counsel.

(d) Custody of Records and Papers. The circuit derk has custody of the court’ s records and papers.
Unless the court orders or ingructs otherwise, the derk must not permit an origina record or paper to
be taken from the derk’ s office. Upon digposition of the case, origind papers condtituting the record
on gpped or review must be returned to the court or agency from which they werereceived. The derk
must preserve a copy of any brief, appendix, or other paper that has been filed.

Local Rule 45. Defaults

(@) Appellant. \When a causeisin default asto thefiling of the brief for appelant or petitioner, and the
appendix, if oneis required, the clerk must enter an order dismissing the appeal for want of diligent
prosecution. The party in default may have the appeal reinstated upon showing special circumstances
judtifying the failure to comply with the time limit. The motion to set aside the dismissal must befiled
within ten days.

(b) Appellee. \When a causeisin default asto thefiling of the brief for appellee or respondent, the cause
must be assgned to the next list and the appellee will not be heard at oral argument except by leave of
the Court.

(¢) Local Rule 3. Counsd arereminded of Local Rule 3 providing for the dismissal of the appeal for
want of diligent prosecution if the docket feeis not paid within 7 days of the filing of the notice of

appeal.

Local Rule 45.1. The Clerk

(@) Business Hours. The office of the clerk shall be open for businessfrom 8:30 am to 5:00 p.m. except
Saturdays, Sundays, and legal holidays.

(b) Fees and Costs. The clerk must charge the fees and costs which are fixed fromtime to time by the
Judicial Conference of the United Sates, pursuant to 28 U.SC. § 1913

(c) Copies of Opinions. Unless subject to a sanding order which might apply to classes of subscribers,

such aslaw schools, the charge for a copy of each opinion, after one free copy to counse for each
party, is $5.00.
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Rule 46. Attorneys

(a) Admission to the Bar.

(1) Eligibility. An atorney isdligiblefor admisson to the bar of acourt of appedsif that etorney is
of good mord and professiond character and is admitted to practice before the Supreme Court of
the United States, the highest court of a state, another United States court of gppedls or a United
Sates didrict court (including the didtrict courtsfor Guam, the Northern Mariana ldands, and the
Virgin Idands).

(2) Application. An gpplicant must file an gpplication for admission, on aform gpproved by the court
that contains the gpplicant’ s persond statement showing digibility for membership. The
gpplicant must subscribe to the following oath or affirmation:

“I, , do solemnly swear [or affirm] that | will conduct mysdlf asan atorney and
counsdlor of thiscourt, uprightly and according to law; and that | will support the
Condtitution of the United States.”

(3) Admission Procedures. On written or ord motion of amember of the court’ s bar, the court will
act on the application. An applicant may be admitted by ord mation in open court. But, unlessthe
court orders otherwise, an applicant need not appear before the court to be admitted. Upon
admission, an gpplicant must pay the clerk the fee prescribed by locd rule or court order.

(b) Suspension or Disbarment.

(1) Standard. A member of the court’ s bar is subject to sugpension or disbarment by the court if the
member:

(A) hasbeen suspended or disharred from practice in any other court; or
(B) isquilty of conduct unbecoming amember of the court’s bar.

(2 Procedure. The member must be given an opportunity to show good cause, within thetime
prescribed by the court, why the member should not be suspended or disbarred.

(3) Order. The court must enter an gppropriate order after the member responds and ahearingis
held, if requested, or after the time prescribed for aresponse expires, if no responseis made.

(c) Discipline. A court of appedsmay discipline an atorney who practices before it for conduct
unbecoming amember of the bar or for fallure to comply with any court rule. First, however, the
court mugt afford the atorney reasonable notice, an opportunity to show causeto the contrary, and, if
requested, a hearing.

72



Local Rule 46. Attorneys
(a) Admission.

(1) Admission Fee. Upon being admitted to practice, an attorney other than government counsd,
and court-appointed counsdl, must pay a fee of $50.00 to thederk. The clerk must maintainthe
proceeds as a court' sdiscretionary fund for the reimbursement of expenses of non-conpensable
court-appointed counsd and such other purposes asthe court may order. Attorneys may be
admitted in open court on motion or otherwiseas the court shall determine.

(2) Admission as a Prerequisite to Practice. 1n order to filemotions, pleadings or briefs on behalf of
aparty or participate in oral argument, attorneys must be admitted to the bar of this court and file
an appearanceform. The appearance of a member of the bar of any court designated in Fed. R
App. P. 46(a) will be entered subject to filing an application and subsequent admission to practice
inthiscourt. Formsfor admisson and entry of appearancewill be provided by the clerk.

(3) Parties. A party desiring to appear without counsdl shall notify the clerk in writing by
completing and filing an entry of appearance on a formapproved by the court.

(b) Temporary Suspension of Attorneys. \When it is shown to the Court of Appealsthat any member of
itsbar has been suspended or disharred from practice by a final decision issued by any other court of
record, or has been found guilty of conduct unbecoming of a member of the bar of this court, the
member may be temporarily suspended from representing parties before this court pending the
completion of proceedingsinitiated under Fed. R App. P. 46 and the Rules of Attorney Disciplinary
Enforcement for the Court of Appealsfor the Firgt Circuit.

(c) Disciplinary Rules. The Rules of Attorney Disciplinary Enforcement for the Court of Appealsfor the
Firg Circuit are onfilein the derks soffice. A copy may be obtained upon request addressed to the
clerk of thiscourt.

(d) Library Access. Thelaw library of this court shall be open to membersof the Bar, to the United
Sates Attorney of the Circuit and their assistants, to other law officers of the government, and persons
having a casein this court, but books may be removed only by government employees, who shall sign
therefor.

(e) Staff Attorneys and Law Clerks. No one serving as a staff attorney to the court or asalaw derktoa
member of this court or employed in any such capacity by this court shall engage in the practice of
law while continuing in such pogtion. Nor shall a saff attorney or law clerk after separating from
that position practice as an attorney in connection with any case pending in this court during the term
of service, or appear at the counsd table or on brief in connection with any case heard during a
period of one year following separation from service with the court.
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() Standing Rule Governing Appearance and Argument by Eligible Law Students

(1) Scope of Legal Assistance.

A

(B)

An digible law student with the written consent of an indigent and the indigent’ s attorney of
record may appear in this court on behalf of that indigent in any case. The attorney of
record, for purposes of this rule, must be a member of the bar of this court, the faculty
member conducting the course in appellate advocacy described in paragraph (2)(0) of this
section, and appointed as counsd on appeal for the indigent. The written consent must be
filed with the dlerk.

An digible law student may assist in the preparation of briefs and other documents to be filed
in this court, but such briefs or documents must be signed by the attorney of record. Names
of students participating in the preparation of briefs may, however, be added to the briefs.
The law sudent may also participate in oral argument with leave of the court, but only in the
presence of the attorney of record. The attorney of record must assume personal

professonal responghility for the law student’s work and for supervising the quality of the
law student’swork. The attorney of record should be familiar with the case and prepared to
supplement or correct any written or oral statements made by the student.

(2) Student Eligibility Requirements. |n order to appear, the student must:

A

(B)

©
()

(B)

(F)

Be enradlled in a law school approved by the American Bar Association;

Have completed legal studies amounting to at least four (4) semesters, or the equivalent if the
school is on some basis other than a semester basis,

Be taking a course in appellate advocacy for academic credit;

Be certified by the attorney of record as qualified to provide the legal representation
permitted by thisrule. This certification, which shall be filed with the clerk, may be
withdrawn by the dean at any time by mailing a notice to the clerk or by termination by this
court without notice or hearing and without any showing of cause;

Nether ask for nor receive any compensation or remuneration of any kind for the sudent’s
services from the person on whose behalf the sudent renders services. This shall also
prevent a law student from making charges for its services;

certify in writing that the student has read and is familiar with the Code of Professional

Responsihility of the American Bar Association, the Federal Rules of Appellate Procedure,
and the rules of this court.
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(3) Standards of Supervision. The supervisng attorney of record must:
(A) Filewith this court the attorney’ s written consent to supervise the student;
(B) Assume personal professonal responsihility for the sudent’s work;
(C) Assd the sudent to the extent necessary;

(D) Appear with the sudent in all proceedings before this court and be prepared to supplement
any written or oral satement made by the student to this court or opposing counse.

(4) Forms Required by Rule.
(A) Form to be completed by the party for whom the law student is rendering services:

| authorize a law student, to appear in court or at other proceedings on my
behalf, and to prepare documents on my behalf.

(Date) (Sgnature of Client)

(If more than one client is involved, approvals from each shall be attached.)
(B) Form to be completed by the law student’s supervising attorney:

| certify that this sudent has completed at least 4 semesters of law school work, and is, to the
best of my knowedge, of good character and competent legal ability. | will carefully
supervise all of this sudent’swork. | authorize this student to appear in court or at other
proceedings, and to prepare documents. | will accompany the student at such appearances,
sgn all documents prepared by the student, assume personal responsibility for the sudent’s
work, and be prepared to supplement, if necessary, any statements made by the student to the

court or to opposng counsd.
(Name of Sudent) (Sgnature of Supervisng Attorney)
(Address & Phone of Above) (Address & Phone of Above)

Name of Law School Attending
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(C) Form to be completed by law student:

| certify that | have conpleted at least 4 semestears of law school; that | am familiar and will
comply with the Code of Professonal Responghility of the American Bar Association, the
Federal Rules of Appellate Procedure, and the Rules of this Court; and that | am receiving
no compensation from the party on whose behalf | am rendering services.

(Date) (Sgnature of Sudent)

Local Rule 46.5. Appointment of Counsel in Criminal Cases

The United Sates Court of Appealsfor the Firgt Circuit adoptsthe following Plan to implement the
Criminal Judtice Act of 1964, 18 U.SC. 8§ 3006A, PL. 88-455, as amended October 12, 1984, PL. 98-473,
and Novermber 14, 1986, PL. 99-651 to which references must be made. The purposeof thisPlanisto
provide adequate representation and defense of all personsto the extent provided therein including cases
where a person faces loss of liberty or isin custody asa material witness. The court notes at the outset
that the Act does not diminish the traditional responsibility of membersof the Bar to accept appointments.
It recognizes that compensation will, in most ingtances, be something less than full, and appreciates that
service by counsd will represent a substantial measure of public dedication.

(@) Request for Counsel. Every person or eigiblewitnessdesiring counsd and that the government pay
for the expense of appeal, whether or not the person had court-appointed counsd in the didrict court,
ghall addressto this court a request in writing and a statement of the person’sinability to pay. The
court may make such further inquiry of the person’sneed asit may seefit. Thisinquiry may also be
addressed to previoudy retained counsel, with the objective of ascertaining that present inability to
pay is not a result of past excessive compensation. Such inquiry isnot aimed at depriving an indigent
of counsd but at the rel atively few counsel who might reasonably be consdered to have used up all of
the availablefunds for doing only part of the work.

(b) Appointment of Counsel. The court may appoint counsdl who represented the person in the didtrict
court, or counsd froma pand maintained by the court, or otherwise. The addition or deletion of
names fromthe pand and the selection of counsd shall be the sole and exclusive responsibility of the
court but the actual adminigtration thereof may be conducted by the clerk of this court. The person
may ask for appointment of counsel who represented the defendant in the didrict court or for the non-
appointment of such counsd, but shall not otherwiserequest any specificindividual. The court shall
give condderation to such request, but shall not be bound by it. A request for relief by trial counsd,
upon a showing of cause, shall be given due congideration. It isrecognized that counsel on appeal
may require different qualifications than for trial. The subgtitution of counse on appeal shall not in
any way reflect upon the ability or upon the conduct of prior counsel. The Adminigtration Office shall
be natified promptly of each appointment, and of each order rleasing counsd.
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(c) Duration and Substitution of Counsel. The court notes, and incorporates herein, the provisons of
section (c) of the Act, except the references therein to magistrates. Except when relieved by the court,
counsdl’ s appointment shall not terminate until, if the person loses the appeal, counsd informs the
person of that fact and of the person’s right to petition for certiorari and the time period, and has
prepared and filed the petition if the person requestsit and there are reasonable grounds for counsdl
properly to do so0 (see Rule 10 of the Rules of the Supreme Court of the United Sates). If counsd
determines that there are no reasonable grounds and decdlines to file a petition for certiorari requested
by the person, counsd shall so informthe Court and request leave to withdraw from the
representation by written motion stating that counsdl has reviewed the matter and determined that the
petition would be frivolous, accompanied by counsdl’ s certification of the date when a copy of the
motion was furnished to the person. If the person does not wish to apply for certiorari or does not
respond to the natification, counsd shall so informthe court by Ietter, which action shall terminate the
representation. The derk will inform the person in writing of the fact and effective date of the
termination of counsd’ s appointmant.

(d) Payment for Representation and Services other than Counsel. The court notes sections (d) and (e) of
the Act and incorporates the pertinent portions herein. Expenses described in the Act do not include
overhead and such matters as secretarial expenses not ordinarily billed to clients, but a reasonable
charge for copying briefs may be allowed. For additional guidance, see the Guiddines for the
Adminigration of the Criminal Justice Act and Related Satutes, \Vblume V11, Guide to Judiciary
Policies and Procedures.

All daims, whether for compensation, or for expenditures, shall be submitted promptly after the
completion of all duties, at the risk of disallowance. If counsd files a petition for a writ of
certiorari, counsd'stime and expenses involved in the preparation of the petition should be
included on the voucher for services performed in this court. After court approval all orders for
payment shall be processed through the Adminigtrative Office.

(e) Receipt of Other Payments. The provisons of section (f) of the Act are incorporated herein.
Appointed counsel shall be under a continuing duty to report to the court any circumstancesindicating
financial ability on behalf of the person to pay part or all of the person’s counsd fees or expenses.

The court shall in no instance permit counsd who receives payments under the Act to frudirate the
intent of the limitations contained in sections (d) and (€) by the receipt of other payment, either during,
before, or after such representation.

() Forms. For the appointment of counsd, the making of claims, and all other mattersfor which forms
shall have been approved by the Adminigirative Office, such forms shall be used as a matter of course.

(2) Effective Date and Amendments. Thisamended Plan shall take effect on November 14, 1986. It may

be amended at any time with the approval of the Judicial Council. [ The present plan incorporates an
amendment made on Decermber 16, 2002.]
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Local Rule 46.6. Procedure for Withdrawal in Criminal Cases

(@

®)

©

Trial counsel's duty to continue to represent defendant on appeal until relieved by the court of
appeals.

An attorney who has represented a defendant in a criminal casein the district court will be
responsible for representing the defendant on appeal, whether or not the attorney has entered an
appearancein the court of appeals, until the attorney is relieved of such duty by the court of
appeals. Seelocal Rule 12(b).

Withdrawal by counsel appointed in the district court.

When a defendant has been represented in the digtrict court by counsel appointed under the
Criminal Justice Act, the derkwill usually send a " Formfor Sdlection of Counsd on Appeal” to
defendant, which asks defendant to select among the following:

(2) representing himor hersdlf on appeal and proceeding pro se

(2) requesting trial counsd to be appointed on appeal to represent defendant on appesal;

(3) requesting the appointment of new counsd on appeal; and

(4) retaining private counsd for appeal.

If the defendant returns the form and dectsto proceed with new counsd to be appointed on
appeal, then the court will ordinarily appoint new counsd and allow trial counsd to withdraw.

If counsel wishesto withdraw and either the defendant failsto completethe formor counsel
wishes to terminate representation even though the defendant has sdlected (2) above, counsd may
filean affidavit explaining the difficulty and move to withdraw.

An unsworn declaration under the penalty of perjuryin the format set forthin 28 U.SC. 8§ 1746
will sufficein place of an affidavit.

Procedure for withdrawal in situations not governed by Local Rule 46.6(b).
Motions to withdraw as counsel on appeal in criminal cases must be accompanied by a natice of
appearance of replacement counsd or, in the albsence of replacement counsd, such motions must
date the reasons for withdrawal and must be accompanied by one of the following:

(1) The defendant's completed application for appointment of replacement counsd under the
Criminal Justice Act or a showing that such application has already been filed with the court
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and, if defendant has not already been determined to be financially digible, certification of
compliance with Fed. R App. P. 24; or

(2) An affidavit from the defendant showing that the defendant has been advised that the defendant
may retain replacement counsd or apply for appointment of replacement counsel and expresdy
dating that the defendant does not wish to be represented by counsel but dectsto appear pro s
or

(3) An affidavit from the defendant showing that the defendant has been advised of the
defendant's rights with regard to the appeal and expresdy dating that the defendant electsto
withdraw the appeal; or

(4) If the reason for the motion is the frivolousness of the appeal, a brief following the procedure
described in Andersv. California, 386 U.S 738 (1967), must be filed with the court.
[ Counsdl's attention is also directed to McCoy v. Court of Appeals 486 U.S 429 (1989);
Penson v. Ohio, 488 U.S 75 (1988)] . Any such brief shall be filed only after counsd has
ordered and read all rdevant transcripts, including trial, change of plea, and sentencing
transcripts, as well as the presentence investigation report. Counsd shall serve a copy of the
brief and motion on the defendant and advise the defendant that the defendant has thirty (30)
days from the date of service in which to file a brief in support of reversal or modification of
the judgment. The motion must be accompanied by proof of service on the defendant and
certification that counsdl has advised the defendant of the defendant's right to file a separate
brief.

If counsd is unable to comply with (1), (2), or (3) and does not think it appropriate to proceed in
accordance with (4), counsd may file an affidavit explaining the difficulty and move to withdraw.

An unsworn declaration under the penalty of perjury in the format set forth in 28 U.SC. 8 1746
will suffice in place of an affidavit.

(d) Service.

All motions must be accompanied by proof of service on the defendant and the Government and will
be determined, without oral argument, by one or more judges.

Rule 47. Local Rules by Courts of Appeals

(a) Local Rules.
(1) Each court of appedsacting by amgjority of its judgesin regular active service may, after giving

appropriate publicnoticeand opportunity for comment, makeand amend rulesgoverningitspractice.
A generdly applicable direction to parties or lawyersregarding practice beforeacourt must beina
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locd rule rather than an internd operating procedure or standing order. A locd rule must be
consgent with — but not duplicative of — Acts of Congress and rules adopted under 28 U.S.C. §
2072 and must conform to any uniform numbering system prescribed by the Judicid Conference of
the United States. Each circuit clerk must send the Adminigrative Office of the United States Courts
acopy of each locd rule and internd operating procedure when it is promulgated or amended.

(2 A locd ruleimposing arequirement of form must not be enforced in amanner that causes a party
to lose rights because of a nonwillful failure to comply with the requirement.

(b) Procedure When There Is No Controlling Law. A court of gppedls may regulate practicein a
particular casein any manner condstent with federd law, these rules, and locd rules of the circuit. No
sanction or other disadvantage may be imposed for noncompliance with any requirement not in
federd law, federd rules, or the locd circuit rules unless the dleged violator has been furnished in the
particular case with actua natice of the requirement.

Local Rule 47. Local Rules of the First Circuit

(a) Advisory Committee

(1) Membership. 1naccordancewith 28 U.SC. § 2077(b) an advisory committee on the rules of
practice and internal operating proceduresis hereby created for the court. This committee shall
consst of membersof the Bar of the court asfollows. Three membersfromthe Didrict of
Massachusetts, two membersfromthe Didrict of Puerto Rico and one each fromthe Didtricts of
Maine, New Hampshire and Rhode Idand.

(2) Duties. The advisory committee shall have an advisory role concerning the rules of practiceand
internal operating procedures of the court. The advisory committee shall, among other things,

(A) provideaforumfor continuous study of the rules of practice and internal operating
procedures of the court;

(B) serveasa conduit between the bar and the public and the court regarding procedural
mattersand suggestions for changes

(©) condder and recommend rules and amendmeants for adoption; and
(D) render reportsfromtimeto time, on its own initiative and on request, to the court.

(3) Terms of Members. The membersof the advisory committee shall serve three-year terms, which
will be staggered commencing on October 1, 1986, so that three new memberswill be appointed

every year in such order asthe court decides The court shall appoint one of the membersof the
committee to serve as chairman.
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(b) Comments from Members of the Bar. Prior to the adoption of a proposed amendment to these
Rules, if time permits, the court will seek the comments and recommendations of interested members of
the bar through the office of the clerk and with the aid of the advisory committee created pursuant to
28 U.SC. § 2077.

Local Rule 47.1. Judicial Conference of the First Circuit

(a) There shall be held annually at such time and place as shall be designated by the chief judge of the
circuit a Conference of all the circuit, digtrict and bankruptcy judges of the circuit and of those
magigtrates designated by the chief judge of the circuit for the purpose of congdering the date of
business of the courtsand advising ways and means of improving the adminigtration of justice within
thecircuit. 1t shall bethe duty of each circuit, digtrict, and bankruptcy judge and designated
magidratesin the circuit to attend the Conference and, unless excused by the chief judge, to remain
throughout the Conference. The chief judge shall preside at the Conference.

(b) The chief judge of the circuit shall appoint a Planning Committee consisting of a circuit judge and/or
digrict judge and such membersof the Bar asthey may designateto plan and conduct the Conference.

(¢) At least biennially, membersof the Conference shall include the following:
(1) Presdentsof the state bar associations of states and commonwealthswithin the circuit;

(2) Thedean or member of the faculty designated by the dean of each accredited law school within
thecircuit;

(3) All United Sates Attorneys of the circuit;

(4) Lawyersto be appointed from each state in numbersto be determined by the Planning Committee,
such appointment to be made by the ditrict committee of each didrict; if such a committee does
not exist, such appointments to be made by the ditrict judges as determined by each digtrict court.
Such additional membersof the Bar may also beinvited as the chief circuit judge, in consultation
with the other circuit judges, and the Planning Committee shall decide; and

(5 All federal defenders designated by the chief judge of the circuit.

(d) The Circuit Executive of this court shall be the Secretary of the Conference.

Rule 48. Masters
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(a) Appointment; Powers. A court of gppedls may appoint a specia magter to hold hearings, if
necessary, and to recommend factua findings and digposition in matters ancillary to proceedings in the
court. Unlessthe order referring a matter to a magter pecifies or limits the madter’ s powers, those
powers include, but are not limited to, the fallowing:

(1) regulaing al aspects of a hearing;

(2) taking dl gppropriate action for the efficient performance of the master’ s duties under the order;
(3) requiring the production of evidence on al matters embraced in the reference; and

(4) adminigtering oaths and examining witnesses and parties.

(b) Compensation. If the magter isnot ajudge or court employee, the court must determine the maedter’s
compensation and whether the cogt is to be charged to any party.

Local Rule 48. Capital Cases

(@) Applicability of Rule. Thisrule shall govern all mattersin which this Court isrequested to rulein
any case where the death penalty has been imposed, including, but not limited to, the following:

(1) direct criminal appeals;

(2) appealsfromDidrict Court rulings, such as on motions to vacate a sentence, petitions for awrit
of habeas corpus, and requestsfor a stay or other injunction;

(3) original petitionsfor awrit of habeas corpus;
(4) motionsfor second or successve habeas corpus applications;
(5) any rdated civil proceedings challenging the conviction or sentence of death, or thetime, place

or manner of execution, as being in violation of federal law, whether filed by the prisoner or by
someoneeseon hisor her behalf.

Quch cases shall bereferred to herein as " capital cases' and shall be governed by thisrule, except where
otherwise specified in a written order by the Court. To the extent that any local rule of thisCourt is
inconsstent with thisrule, thisrule shall govern. All local rules of this Court, including interimlocal rules,
are otherwise as applicable to capital cases as they would have been absent thisrule.

(b) Certificate of Death Penalty Case. A Special docket shall be maintained by the Clerk of this Court for
all casesfiled pursuant to thisrule.
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(1) Filing. Upon the filing of any proceeding in any Didrict Court in this Circuit challenging a
sentence of death imposed pursuant to a federal or a state court judgment, each party to such
proceeding shall file a Certificate of Death Penalty Case with the Clerk of this Court. The U.S
Attorney shall file a Certificate of Death Penalty Case with the Clerk of this Court immediately
upon natifying the Didrict Court of intent to seek the death penalty in a federal criminal case.
The U.S Attorney shall also update the Certificate immediately upon return of a verdict
imposing a sentence of death.

(2) Content of the Certificate. The Certificate shall set forth the names, telephone numbers and
addresses of the parties and counsdl, the proposed date and place of implementation of the
sentence of death, if set, and the emergency nature of the proceedings, if appropriate. It shall be
the respongbility of counsd for all parties to apprise the Clerk of this Court of any changesin
the information provided on the Certificate as expeditioudy as possble.

Certificates of Appealability and Stays.

(1) Certificates of Appealahility and Motions for Says. Certificates of appealahility for all habeas
mattersare addressed in Fed. R App. P. 22. If no express request for a certificate of
appealability has been filed in the digrict or appelate court, a motion for stay of execution or a
notice of appeal shall be deemed to condtitute such a request.

(2) Saysof Execution.

A

(B)

©

Except where otherwise prohibited by 28 U.SC. § 2262, a sentence of death shall
autormatically be stayed upon the filing of a notice of appeal. In cases where the petitioner
is seeking leave to file a second or successive application under 28 U.SC. 82254 or 8
2255, a stay of execution shall autormatically be issued upon approval by the Court of
Appeals of the filing of a second or successive application under 28 U.SC. § 2244(b).
The Clerk shall immediately notify all parties and the state or federal authorities
responsble for implementing the defendant's sentence of death of the stay of execution. If
natification is oral, it shall be followed as expeditioudy as possible by written notice.

Except where otherwise required by law or specified in a written order by the Court, an
automatic stay of execution shall remain in effect until the Court issues its mandate, at
which time the automatic stay shall expire. In the event that a motion requesting a stay of
mandate is filed, the motion should also be accompanied by a motion requesting a case-
specific say of execution.

The assigned panel may grant or modify or vacate any stay of execution at any time and
will consder upon request motions for a case-specific stay of execution. All motions for a
case pecific gay of execution must be accompanied by a memorandum of law, which
must include at a minimum the prevailing sandards of review and any relevant facts to
advise the Court's decison.
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(8)

B

Upon making the necessary findings, the Court may enter a case-gpecific stay of execution
which shall clearly specify the duration of the stay.

The Clerk shall send notice to all the parties and state or federal authorities responsible
for implementing the defendant's sentence of death when a stay imposed by this provision,
be it automatic or case-gpecific, is no longer in effect.



Appendix of Forms

Form 1.
Notice of Appeal to a Court of Appeals From a
Judgment or Order of a District Court

United States Didrict Court for the Didtrict of

File Number
A.B., Plaintiff )

V. ) Noticeof Apped
C.D., Defendant )

Noticeis hereby given tha [(here namedl partiestaking the apped), (plaintiffs)(defendants) in the
above named case*| hereby apped to the United States Court of Appedsfor the First Circuit (from the
final judgment)(from an order (describing it)) entered in thisaction on the day of

©)
Attorney for | |
[Address. |

* See Rule 3(c) for permissble ways of identifying appdlants.
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Form 2.
Notice of Appeal to a Court of Appeals From a
Decision of the United States Tax Court

United Sates Tax Court
Washington, D.C.

A.B., Petitioner

V.
Commissoner of Internd
Revenue, Respondent

Docket No.

N N N N

Notice of Apped

Noticeis hereby given that [here nameall parties taking the appedl], hereby gpped sto the United
Sates Court of Appedsfor the Firgt Circuit from (that part of) the decison of this court entered in the
above captioned proceeding on the day of , (rdlatingto ).

5]
Counsd for [ |
[Address. |

* See Rule 3(c) for permissible ways of identifying appdlants.
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Form 3.
Petition for Review of Order of an Agency, Board, Commission or Officer

United States Court of Appedls
for the First Circuit
A.B., Pditioner )
V. ) Pdition for Review
XY Z Commission, Respondent )

[(here namedll parties bringing the petition*] hereby petitions the court for review of the Order of
the X'YZ Commission (describe the order) entered on ,

5]
Attorney for Petitioners

[Address |

* See Rule 15.
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Form 4.
Affidavit to Accompany Motion for
Leave to Appeal in Forma Pauperis

United Sates District Court for the Digtrict of

A.B., Plaintiff

V. Ca=No.

C.D., Defendant

Affidavit in Support of Motion

| swear or affirm under pendty of perjury that, because of my
poverty, | cannot prepay the docket fees of my apped or post
abond for them. | believe | am entitled to redress. | swear or
affirm under penalty of perjury under United States laws that
my answerson thisform aretrue and correct.(28 U.S.C. 8
1746; 18 U.S.C. §1621.)

Signed:

Instructions

Complete al questionsin this gpplication and then Sgniit.
Do not leave any blanks: if the answer to aquestionis“0,”
“none,” or “not applicable (N/A),” writein that response.
If you need more space to answer aquestion or to explain
your answe, attach a separate sheet of paper identified
with your name, your case's docket number, and the
guestion number.

Date:

My issues on appeal are:

1. For both you and you spouse estimate the average amount of money received from each of the
following sources during the past 12 months. Adjust any amount that was rece ved weekly; biweekly;
quarterly, semiannually, or annually to show the monthly rate. Use grossamounts, that is, amounts before

any deductionsfor taxesor otherwise.
Income source

Average monthly amount during

Amount expected next month

the past 12 months

You Spouse You Spouse
Employment $ $ $ $
Sdf-employment $ $ $ $
Incomefromred property  $ $ $ $
(such asrentd income)
Interest and dividends $ $ $ $
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Gifts $ $ $ $

Alimony $ $ $ $

Child support $ $ $ $

Retirement (such as socid $ $ $ $

Security, pensions, annuities,

insurance

Disability (such as socid $ $ $ $

Security, insurance payments)

Unemployment payments  $ $ $ $

Public-assstance $ $ $ $

(such aswdfare)

Other (specify): $ $ $ $
Total Monthly income: $ $ $ $

2. Ligt your employment history, most recent employer first. (Gross monthly pay is before taxes or other
deductions)

Employer Address Dates of Employment Gross monthly pay

3. Listyour spousessemployment history, most recent employer first. (Gross monthly pay is before taxes
or other deductions)

Employer Address Dates of Employment Gross monthly pay

4. How much cash do you and your spouse have? $
Below, state any money you or your spouse have in bank accounts or in any other financia inditution.
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Financial Institution Type of Account Amount you have Amount your spouse has

$ $
$ $
$ $

If you are a prisoner, you must attach a statement certified by the appropriate institutional officer
showing all receipts, expenditures, and balances during the last six months in your institutional
accounts. If you have multiple accounts, perhaps because you have been in multiple institutions,
attach one certified statement of each account.

5. Lig the assets, and their values, which you or your spouseowns. Do not list clothing and ordinary
household furnishings.

Home (Velue)  Other real estate (Value) Motor Vehicle #1 (Vaue)
Make & year:
Modd!:
Regidtration#:
Motor Vehicle #2 (Value) Other assets (Vaue) Other assets (Velue)
Make & year:
Modd:
Regigtration #:

6. Sate every person, business, or organization owing you or your Soouse money, and the amount owed.

Person owing you or your spouse Amount owed to you Amount owed to your spouse
money

7. Sate the personswho rely on you or your spousefor support.

Name Relationship Age
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8. Estimate the average monthly expenses of you and your family. Show separatdy the amounts paid by
your spouse. Adjust any payments that are made weekly, biweekly, quarterly, ssmiannually, or annually
to show the monthly rate.

You Spouse

Rent or home mortgage payment (include lot rented $ $
for mobile home)

Are any red edtate taxes included? O Yes O No

Is property insurance incdluded? O Yes O No
Utilities (dlectricity, heating fuel, water, sewer, and $ $

Teephone)
Home maintenance (repairs and upkeep) $ $
Food $ $
Clothing $ $
Laundry and dry-cleaning $ $
Medica and dental expenses $ $
Trangportation (not including motor vehicle payments) $ $
Recreation, entertainment, newspapers, magazines, €tc. $ $
Insurance (not deducted from wages or included in $ $
Mortgage payments)

Homeowner's or renter's $ $

Life $ $

Hedlth $ $

Motor Vehicle $ $

Other: $ $
Taxes (not deducted from wages or included in $ $

Mortgage payments)(specify):
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Installment payments $ $
Motor Vehicle $ $

Credit card (name): $ $
Department store (name): $ $

Other: $ $
Alimony, maintenance, and support paid to others $ $
Regular expenses for operations of business, profession, $ $

or farm (attach detailed satemen)

Other (specify): $ $
Total monthly expenses: $ $

9. Do you expect any mgjor changes to your monthly income or expensesin your assetsor liabilities
during the next 12 months?
O Yes O No If yes, describe on an atached sheet.

10. Have you paid —or will you be paying — an attorney any money for services in connection with this
cas, induding the conpletion of thisform? O Yes O No
If yes, how much? $

If yes, Sate the atorney's name, address, and telephone number:

11. Have you paid —or will you be paying — anyone other than an attorney (such as a paralegal or a
typist) any money for servicesin connection with this case, including the completion of this form?
O Yes O No

If yes, how much? $
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If yes, state the person's name, address and telephone number:

12. Provide any other information that will help explain why you cannot pay the docket fees for your
appesal.

13. Sate the address of your legal resdence.

Your daytime phone number: ( )

Your age: Your years of schooling:

Your socid security number:
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Form S.
Notice of Appeal to a Court of Appeals from a Judgment or Order of a
District Court or a Bankruptcy Appellate Panel

United States Didrict Court for the Didtrict of

Inre

Debtor
FileNo

Plaintiff
V.

N N N N N N N N N

Defendant

Notice of Apped to the United States Court of Appealsfor the First Circuit

, the plaintiff [or defendant or other party] appedsto the United States
Court of Appedsfor the Firgt Circuit from the fina judgment [or order or decred] of the didtrict court for
the didrict of [or bankruptcy appellae pand of thefird cirauit], entered in
thiscaseon , [here describe the judgment, order, or decree]

The partiesto the judgment [or order or decree] appeded from and the names and addresses of their
respective atorneys are asfollows:

Daed

Sgned

Attorney for Appdlant

Address
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Form 6.
Certificate of Compliance With Rule 32(a)

Certificate of Compliance With Type-Volume Limitation,
Typeface Requirements, and Type Style Requirements

1. Thishbrief complies with the type-volumelimitation of Fed. R. App. P. 32(8)(7)(B) because:

O thisbrief contains [state the number of] words, excluding the partsof the brief exempted by
Fed. R. App. P 32(a)(7)(B)(iii), or

O thisbrief usesamonospaced typeface and contains [state the number of] lines of text,
excluding the parts of the brief exempted by Fed. R. App. P. 32(@)(7)(B)(iii).

2. Thisbrief complieswith the typeface requirements of Fed. R. App. P. 32(a)(5) and the type
sylerequiramentsof Fed. R. App. P. 32(a)(6) because:

O thisbrief has been prepared in a proportiondly soaced typeface using [sate name and version
of word processing program] in [sate font size and name of type styld, or

O thisbrief has been prepared in a monospaced typeface using [state name and version of word
processing program]| with [state number of characters per inch and name of type styld.

C)

Attorney for

Dated:
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