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H. Apprendi (Nel son, Rodriqguez, Arroyo, Bonet, Chevere, Caribe,

Ri vera, and Valle)

Al of the appellants except for Ronero, who pled qguilty,
argue that their sentences were i nposed i n violation of Apprendi v.
New Jersey, 530 U. S. 466 (2000). Apprendi held that "[o]ther than
the fact of a prior conviction, any fact that increases the penalty
for a crime beyond the prescribed statutory nmaxinmum nust be
submitted to a jury, and proved beyond a reasonabl e doubt."” 1d. at
2362-63. The defendants raise several distinct Apprendi clains,
and we address each in turn.

1. Facial Challenge to 21 U.S.C. § 841

The defendants nake a facial challenge to 21 U S.C § 841.13
Section 841(a) nmkes it unlawful for any person to know ngly or
intentionally distribute or possess with intent to distribute a
controll ed substance. Section 841(b) lists the penalties for
viol ation of section 841(a), which vary depending on the drug type
and quantity. Def endants say this renders the statute facially
unconsti tutional .

This argument about 8§ 841 is foreclosed by United States v.

Col | azo- Aponte, 281 F.3d 320 (1st. Gr. 2002), which held that

"there is nothing in the statutory | anguage that explicitly defies

13 The defendants were convicted under 21 U S.C. § 846, not
21 U.S.C. § 841, but they challenge &8 841 because 8§ 846 nmkes it
unlawful to attenpt or conspire to commit the offenses listed in 8§
841. Therefore, the constitutionality of 8 846 is dependent upon
the constitutionality of § 841.
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Apprendi " because "[t]he statute is silent as to who makes these
findi ngs and under what burden of persuasion.” 1d. at 325. Qur

decision in Coll azo-Aponte i s consistent with the deci sions of al

circuits that have addressed this issue. See, e.qg., United States

v. Buckland, 289 F.3d 558, 562 (9th Cr. 2002) (en banc); United

States v. MAllister, 272 F.3d 228, 232 (4th GCr. 2001); United

States v. Brough, 243 F.3d 1078, 1079 (7th Cr.), cert. denied, 534

U.S. 889 (2001).

Col | azo-Aponte simlarly rejected the claim that 8§ 841(b)

includes a nens rea requirenent as to the type and quantity of
drugs. Section 841(a) requires the defendant to "know ngly or
intentionally" possess controlled substances with an intent to
distribute. The defendants argue that this nens rea requirenent
applies to all elenents of the crinme, including those listed in §

841(b). However, as we held in Collazo-Aponte, "The plain | anguage

of 8 841(b) requires the governnment to prove only that the of fense
"invol ved' a particular type and quantity of drugs, not that the
def endant knew that he was distributing that particular drug type
and quantity."” 281 F.3d at 326. The presunption in favor of a
scienter requirenent does not apply in this case because the
elements in 8 841(b) only set the penalty and do not crimnalize
ot herwi se i nnocent conduct.

2. Vague All egations in Indictnment

Def endant s argue that the indi ctnment was i nadequate in that it
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made only vague allegations as to the type and quantity of the
drugs involved in the conspiracy. It is true that Apprendi
considers any fact (other than a prior conviction) that increases
the penalty for a crinme beyond the statutory maxinmum to be an
el enent of the crine. But the indictnent here easily neets this
requirenent. The superseding indictment charged that the
def endant s possessed with intent to distribute over 1,000 kil ograns
of cocaine, five kilograns of heroin, and 5,000 pounds of
marijuana. Furthernore, it provided the drug type and quantity for
each of the planned inportations at issue at trial, stating for
exanpl e that Arroyo and Rivera net "two other persons known to the
G and Jury," CI'S Hernandez and Diaz, to discuss the inportation of
approximately 1,200 kil ograns of cocaine into Puerto Rico in My
1997, and that Rivera, Torres, and Chevere received a shipnent of
250 kilograns of cocaine in July 1997. Such detail is nore than
sufficient to neet Apprendi's nmandate, and we therefore reject
def endants' cl aim

3. Lack of Jury Determ nation of Drug Type and Quantity

Def endants argue that their sentences nust be vacat ed because
the jury did not determ ne drug type or quantity. In fact, the
jury verdict sheet asked sinply whether a particul ar def endant was
guilty of the one count in the indictnent, a copy of which was
provided to the jury. The indictnent charged that the defendants

did unlawfully, knowingly, wllfully, and intentionally
conbi ne, conspire, confederate, and agree together with divers
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ot her persons to the Grand Jury known and unknown, to possess
with intent to distribute anbunts of cocaine, a Schedule II
narcotic drug controll ed substance, which amounts of cocai ne
exceeded One Thousand (1, 000) kil ograns; heroin, a Schedule I,
Narcotic Drug Controlled Substance, which amounts of heroin
exceeded Five (5) kilograms; and marijuana, a Schedule |
controll ed substance, which amounts exceeded Five Thousand
(5, 000) pounds of marijuana
(enmphasis added). It also specified particular anounts and ki nds
of drugs for transactions in which those defendants parti ci pated.
We understand the argunment to have several parts, including
first that the jury, at a mninum had to decide the drug quantity
and type for the wunderlying conspiracy (to the extent of
determining a quantity which sets the nmaxi num sentence under 8§ 841
that woul d be applicable to the conspirators). The argunent noves
to another level with the assertion that it was error for the trial
judge to deny the requests of several defendants that the jury make
an individualized determ nation as to the drug type and quantity
whi ch could be attributed to that defendant. Both argunents have
in comon the assertion that Apprendi required these issues to be
submitted to the jury in light of the fact that the defendants
recei ved sentences greater than the default statutory naxi num The
rel evant default statutory nmaxi numis based on distribution of |ess
than 50 kil ograns of marijuana, which produces a maxi num sent ence
of five years for first felony drug convictions and ten years if

there is a prior such conviction. 21 U S.C. 8§ 841(b)(1)(D).

It is conmmon ground, and the governnent concedes, that the
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defendants were entitled to sone formof jury determnation as to
guantity -- whet her general or individual is a separate question --
before being subject to nore than the default statutory maxi mum
Here, there was no jury determ nation of either sort. One m ght
suppose fromthe indictnent quoted above that the jury necessarily
found the quantities there specified, but in fact review of the
jury instructions confirns that the jury was asked only to
determ ne whet her there was a conspiracy as charged, not whet her it
covered any specific anounts of drugs. The governnment does not
cl ai m ot herw se.

However, the jury's failure to determ ne drug type and anount
is not fatal if the evidence overwhel m ngly establishes the anount.

United States v. Cotton, 535 U. S. 625 (2002). In this instance,

our review shows that this is so as to all defendants, whether the
test is plain error or harmess error and whether the figure
relates to the overall conspiracy or to the individual defendant.
W will return to these calculations in due course. But for the
sake of future litigation, it is useful to say sonethi ng nore about
both the requirenents for preservation of Apprendi clains and the
probl em of general versus specific findings as to anount of drugs.
W begin with the latter.

In United States v. Derman, 298 F.3d 34, 42-44 (1st Cr.

2002), this court ruled that it was sufficient to satisfy Apprendi

if the jury found that the conspiracy charged was to distribute, or
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possess with intent to distribute, a specific quantity (assum ng
that this figure triggered the higher maxi mum sentence at issue).
If the defendant were convicted of participating in such a
conspiracy, this necessarily neant that he was |iable, for Apprendi
pur poses, for the quantity of the overall conspiracy. W therefore
held that there was no Apprendi error where a jury
has deternmined that the conspiracy involved a type and
gquantity of drugs sufficient to justify a sentence above the
default statutory maxi numand has found a parti cul ar def endant
guilty of participation in the conspiracy|.] [In this
situation,] the judge lawfully may determ ne the drug quantity
attributable to that defendant and sentence him accordingly
(so long as the sentence falls within the statutory nmaxi num
nmade applicable by the jury's conspiracy-w de drug quantity
determ nation).
Derman, 298 F.3d at 43.
A nunber of other circuits have taken the sane view as to the

i ssue required to be decided by the jury if the default maxi mumis

to be exceeded. See United States v. Thomas, 274 F.3d 655 (2d G r

2001); United States v. Patterson, 241 F.3d 912 (7th Cr. 2001);

United States v. Nance, 236 F.3d 820 (7th Gr. 2000). O course,

such a jury determnation by itself nerely establishes a new
statutory maxi mnum under Apprendi; it does not set the defendant's
gui deline sentence, which will often be less than the statutory
maxi mrum and whi ch depends on nunerous determ nations specific to
t he i ndi vi dual defendant, including role in the offense, attri buted
rel evant conduct, past crimnal history, and the |ike.

Derman thus answers inthis circuit the defendants' cl ai mthat
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they are entitl ed under Apprendi to a defendant-specific finding by
the jury as to the ampunt of drugs properly attributed to an
i ndi vi dual defendant in a conspiracy case. But we recognize that
this is not necessarily the | ast word on the subject. Conceivably,
borrowing from related doctrines, one could construct a
foreseeability test of some kind -- attributing to each def endant
the anmount that the individual agreed upon, actually handl ed, and
reasonably could have foreseen that others would handle -- and
could ask the jury by special interrogatories to identify such an
anmount .

Derman itself involved a relatively sinple conspiracy:
growi ng marijuana in an underground greenhouse, first on Derman's
property, then on another's. See 298 F.3d at 37. In such cases,
it would be a sinple matter for the governnent to indict on the
charge that a particul ar defendant joined an agreenent to possess
the quantity of drugs grown in the greenhouse, with the intent to
distribute that quantity, and to seek a special verdict to that
ef fect. That sinple approach nmay break down for nore conpl ex
conspiracies involving nmultiple transactions of different anmounts
of drugs inported at different times, with a shifting cast of
actors. A series of problens inplicating sentencing then arises.
A particul ar defendant, for exanple, may have agreed to inport
seven kilogranms of a drug, but not agreed to inport ten, although

it was reasonably foreseeable to himthat his coconspirators woul d
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inport ten. O a particular defendant may have gone in and then

out of a conspiracy. See Edwards v. United States, 523 U S. 511

(1998). There may be one conspiracy; there nmay be nmultiple
conspi raci es. O a defendant may raise Pinkerton issues. See

Pi nkerton v. United States, 328 U S. 640 (1946). Sonme of these

probl enms m ght be solved by nore specificity in indictnents, by
tailored instructions, and by special verdicts.

Such an endeavor woul d pose issues of its own too nunerous to
recount in full. It would inplicate the instructions that define
conspiracy, itself a tangled subject with built-in tension. It
could also have practical disadvantages for some defendants by
conprom sing | ater argunents they m ght otherw se nake to the judge
concerning the application of the sentencing guidelines. But
Apprendi itself is a recent innovation; it is too early to expect
all of its inplications to be worked out, and only the Suprene
Court can provide final guidance. It is enough here that Dernan
provi des provi sional guidance for the circuit and that the outcone
for the defendants in this case would not change even if Dernman
wer e overturned.

In explaining this | ast determ nation, we consider first the
level of review to which each defendant is entitled and then
exam ne separately the evidence bearing on drug quantity

attributable to each individual defendant.
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a. Preservation of (hjection

__ Valle's appeal raises the question, newto us, of what nust be
done at trial to preserve an Apprendi objection. Vall e was
convicted at the second trial, after the Apprendi decision.' In
our only case holding an Apprendi objection preserved, the
objection was raised both at trial and at sentencing. Uni t ed

States v. Bailey, 270 F.3d 83, 88-90 (1st Cir. 2001). Apprendi is

primarily about sentencing, but it also has inplications for
indictnment and trial, at least in relation to a sentence which
rests on facts which elevate the sentence above the statutory
m ni mum

For future cases, we think it sufficient if the defendant
rai ses the issue at sentencing. The defendant, of course, has no
interest in being sentenced above the maxi mnum and no incentive to
request that the jury specifically determne those facts which
woul d carry him above that |evel. The governnent, on the other
hand, does have an interest in going above the maximm so it
shoul d bear the burden of requesting subm ssion of the issue to the

jury. Further, a defendant will not know whether there is an

14 Apprendi was deci ded on June 26, 2000. W have been asked
here to evaluate whether there was Apprendi error in two trials,
one of which took place before Apprendi was deci ded and the ot her
of which began after Apprendi. These cases were indicted in 1998,
and the first trial cane to verdict in October 1999. Five of the
si x appellants convicted at this first trial were also sentenced
bef ore the Apprendi decision; Caribe, the sixth, was sentenced on
Decenber 15, 2000. Valle and Rivera were convicted at the second
trial, which began in Septenber 2000, after Apprendi.
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Apprendi  error wuntil sentencing, and then only if the court
considers a sentence above the maxinmm An objection from
def endant at the point of sentencing will be tinely.

Ri vera requested before the jury was charged that the district
court submt the question of drug quantity and type to the jury in
a special verdict. Vallejoinedinthisinitial objection. Rivera
renewed his objection at sentencing, but Valle did not. The
governnent argues that Valle waived his Apprendi claimby failing
to renew his objection after the jury was charged or at sentencing.
The district court denied R vera and Valle's request, presumably
because this court had not yet held that Apprendi applied to § 846
prosecutions; under prior circuit law, the drug quantity and type
determ nation for sentencing purposes was for the judge to deci de.

See, e.g., United States v. Lindia, 82 F.3d 1154, 1160-61 (1st Gr.

1996). It was not until January 2, 2001, sone three nonths after
the trial judge acted here, that this circuit deci ded that Apprendi

applied to 88 841 and 846. United States v. Baltas, 236 F.3d 27,

40-41 (1st Cir. 2001).

Thus, this case nay be viewed as a transition case to a new
post - Apprendi reginme, before this court applied Apprendi to
prosecutions under 88 841 and 846. In this transition context,
where the defendant did raise the issue and ask for a special
verdi ct, we have synpathy for the argunent that this is enough to

preserve the Apprendi objection. Still, given Bousley v. United
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States, 523 US 614 (1998), the waiver analysis is very
conplicated and we prefer to assune rather than decide that the
i ssue was preserved in these circunstances.

b. Valle

Vall e's sentence of 360 nonths exceeds the default statutory
maxi mum f or cocai ne of fenses of twenty years and so raises a valid
cl ai m of Apprendi error.

The jury found Valle guilty beyond a reasonable doubt of
participating in a drug conspiracy. The only transaction in which
Vall e was all eged to be a participant was the planned inportation
of 1,100 kil ograns of cocaine in the sunmer of 1997. Therefore the
jury nmust have found that Valle participated in this transaction.
The only issue is the type and amount of drugs involved in this
transaction, an issue that appears to have been undisputed at

trial. See, e.q., United States v. Swatzie, 228 F.3d 1278, 1283

(11th Cr. 2000) (affirm ng where there was no evidentiary basis
for the jury to find that the defendant had possessed cocaine with
intent to distribute but that the quantity of cocai ne invol ved was
| ess than five grans).

Cl Hernandez testified on direct exam nation at the second
trial that the transaction involved 1,100 kil ograns of cocaine. C
Diaz also testified that the transaction was to involve between
1,000 and 1, 200 kil ogranms of cocaine. The drug type and quantity

was not the subject of any questions on cross-exam nation; indeed,
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def ense counsels' questions appear to take the drug type and
gquantity as a given. Nor did defense counsel raise the issue in
closing argunents. Finally, Valle does not point to any evidence
on appeal that would cast doubt on the alleged drug type or

quantity involved in this transaction. See, e.d., United States v.

Martinez- Medina, 279 F.3d 105, 122 (1st Cr. 2002) (dism ssing

def endants' Apprendi clains under harmess error review in part
because neither defendant seriously denied that the conspiracy
involved at least five kilograns of cocaine). W thus conclude
that the Apprendi error as to Valle was harn ess.

c. Rwvera

Any Apprendi error against R vera was also harmless. Rivera
was sentenced to life inprisonment, while the default statutory
maxi mum for a defendant with a prior felony drug conviction (such
as Rivera) is ten years. The governnment concedes that Rivera
preserved his Apprendi claimbecause he raised it at trial and at
sentencing. The only issue, therefore, is whether the jury nust
have found Rivera guilty of conspiring to possess at |east half a
kil ogramof cocaine with an intent to distribute. The trial judge
can sentence a defendant with a prior felony drug conviction to
[ife inmprisonment based on that amount of cocaine. See 21 U S. C
§ 841(b)(1)(B)

At trial, the governnent produced overwhel m ng evi dence that

the transactions in which R vera participated involved at |east
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hal f a kil ogramof cocaine. ClI Hernandez and Cl Diaz testified as
to the amounts involved in two planned cocaine inportations of
1,100 kilograns and 700 kil ograns. Torres, the cooperating
defendant, testified that Rivera was involved in the successfu

i mportation of 250 kilogranms of cocaine. Their testinmony was
supported by evidence from wretaps and other surveillance.
Rivera's counsel did not contest the type or anpunt of drugs
involved in any of these inportations at trial. Rivera argues on
appeal that the jury could not have been sure of the drug type or
quantity involved because these were "dry" conspiracies, which
means that the governnent did not seize any drugs. The amount of
the drugs was clear, nonetheless. There is sinply no serious
argunent that the jury could have convicted Rivera believing that
he participated in a conspiracy involving | ess than half a kil ogram
of cocai ne.

Rivera also relies on our decision in Collazo-Aponte to argue

that an Apprendi error can never be harm ess. That case does not

stand for this proposition. The defendant in Collazo-Aponte did

not preserve his Apprendi error at trial, which neans that this
court normally would have reviewed his claim under plain error
review and, as part of that inquiry, exam ned the evidence agai nst
him W did not do so, however, because the governnent conceded

that the error was plain. Collazo-Aponte, 281 F.3d at 324. Thus

there was no reason for the court to go through the plain error
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anal ysis. Had the governnment not nmade this concession, we would
have revi ewed the evi dence presented at trial to determ ne whet her
t he defendant's Apprendi claimsurvived plain error review

d. Arroyo

Arroyo's sentence of 324 nonths was al so contrary to Apprendi
because it exceeded the ten-year default statutory maxi num for
prior offenders. Arroyo did not raise an Apprendi cl ai mbefore the
district court, and review is for plain error. Arroyo, who was
repl aced as Rivera's |ieutenant when he demanded a mIlion dollars,
was connected only to the first planned inportation, involving
1, 100 kil ograns of cocaine. The jury could have convicted hi monly
on this basis. Arroyo did not dispute at trial the drug type or
anount involved in this planned inportation, nor does he dispute
t hese facts on appeal. Moreover, no jury could have failed to find
beyond a reasonabl e doubt that the conspiracy invol ved sonme anount
of cocaine, triggering a nmaxi num sentence of thirty years. C
Her nandez testified in great detail about their plans to inport
1,100 kilograns of cocaine, and CI D az testified to sonme of the
sane facts. There was no plain error.

e. Caribe

We review Caribe's Apprendi claimfor harm ess error because
he raised the claim at sentencing. Cari be was sentenced to 420
nont hs, whi ch was above the applicable five-year statutory naxi mum

This sentence would be authorized by 21 U S . C. § 841(b)(1)(B) if
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t he conspiracy i nvolved at | east half a kil ogramof cocai ne or nore
than 100 kil ograns of nmarijuana. Caribe argues that the error was
not harm ess because the evidence linking him to the drug
conspiracy was slim and relied primarily on the testinony of
governnment i nformants of dubious credibility. The evidence agai nst
Cari be was nmuch stronger than his re-telling of it; but he has
sinply focused on the wong target. The jury did convict him of
conspiring to possess drugs with an intent to distribute them the
only remaining issue is the type and quantity of the drugs
i nvol ved.

The jury could not have convicted Caribe w thout finding that
he was involved in the conspiracy's final planned inportation
Caribe did not dispute the type or quantity of drugs involved in
that plan at trial and does not do so on appeal. Cl Diaz testified
that the inportation involved 700 kilogranms of drugs. There is
| ess evidence about the type of drugs involved. Diaz testified
only that there were "700 kil os" involved; he never explicitly said
what type of drugs the conspirators planned to i nmport, although one
guestion during his cross-examnation referred to cocai ne, and he
did not correct defense counsel. Nonetheless, it does not matter
for Apprendi purposes what type of drug was involved. The only
drugs charged in the indictnent were cocaine, heroin, and
marijuana. Under 8 841(b)(1)(B), Caribe's sentence was perm ssi bl e

regardl ess of what type of drugs were involved, as long as the
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conspiracy i nvolved at | east 700 kil ograns of any of these types of
dr ugs.

f. Bonet

Bonet's sentence of 360 nonths was contrary to Apprendi
because it exceeded the ten-year default statutory maxi mum for
prior offenders. H's sentence would be valid under 21 U S. C
8§ 841(b)(1)(D) as long as he conspired to possess with intent to
di stribute any anount of cocaine or at least fifty grans of
marijuana. He argues that we should review his claimfor harm ess
error because his co-defendant Nel son made an Apprendi objection.
However, the trial judge required each defense counsel to make
their own objections, and Bonet's counsel did not join in Nelson's
Apprendi objection. W review Bonet's claimfor plain error.

Li ke Cari be, the evidence tied Bonet to the conspiracy's final
pl anned inportation in the fall of 1997. The sane anal ysis that
applied to Caribe also applies to Bonet: there was overwhel m ng
evi dence of a quantity of "700 kilos," and that quantity of drugs
is sufficient to justify his sentence regardl ess of whether the
type of narcotic was cocaine, heroin, or marijuana. See 21 U S. C
§ 841(b)(1)(B)

g. Nelson

Nel son's sentence of 293 nonths raises a potential Apprendi
i ssue because it exceeded the ten-year default statutory maxi num

for prior offenders. H s sentence would be permssible if the
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conspiracy involved at |east 50 kilogranms of mnarijuana or any
anount of cocaine. See 21 U S.C. § 841(b)(1)(D). Nelson nade an
Apprendi objection only during trial; we review his claim for
harm ess error.

The primary evidence against Nelson at trial concerned the
pl anned i nportations of 36 kilograms of cocaine and approxi mately
6, 000 pounds of marijuana. The jury could not have convicted
Nel son without finding that he was involved in at |east one of
t hese ventures. The Apprendi error was harnl ess because evi dence
establ i shing the anount and type of drugs involved in both of these
pl ans was overwhel mi ng and undi sputed at trial. Cl Hernandez and
cooperating defendant Torres both testified that Nelson had
attenpted to bring 36 kil ograns of cocaine into Puerto Rico. There
was sone dispute as to Nelson's notivations for participating in
the transaction, but he never disputed the type or quantity of
drugs involved. As to marijuana, the governnent at trial played a
recordi ng of a conversation between Ri vera and Nel son i n which t hey
di scussed inporting 6,000 pounds of marijuana. Nelson offered no
evi dence to rebut this point, and at sentencing did not dispute the
contention that the plan involved 6,000 pounds of marijuana.

h. Chevere

Chevere's sentence of 540 nonths raised a potential Apprendi
i ssue because it exceeded the five-year default statutory maxi num

The sentence woul d be perm ssible under 21 U.S.C. §8 841(b)(1) (A as
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long as he was involved in a conspiracy involving at |east five
kil ograns of cocaine or 1,000 kilograns of marijuana. Chevere
argues that his claimshoul d be revi ewed for harnl ess error because
he says his counsel raised an Apprendi claimat sentencing. The
transcript of his sentencing hearing shows that his counsel
chal l enged only Chevere's involvenent in the conspiracy and the
base | evel cal cul ation, not the anount or type of drugs. W review
his claimfor plain error.

Al though there was not evidence that Chevere conspired to
inmport marijuana, the evidence did tie him to the successful
i nportation of 250 kil ograms of cocaine. Torres, the cooperating
defendant, testified that Chevere was in charge of security for
that inportation. There was no di spute about the type or quantity
of drugs involved. Torres was directly involved in the inportation
and testified that he and the other conspirators inported 250
kil ograns of cocaine. He described in detail how he and R vera
split the | oad and how Ri vera planned to send his share to New York
for distribution. C Hernandez also testified that Rivera told him
that he successfully inported 250 kil ograns of cocaine into Puerto
Ri co.

Chevere clains that the transacti on never took place despite
Torres and Hernandez's testinony to the contrary. To support this
claim he points to the fact that the FBI, which had Rivera's

organi zati on under surveillance, did not see the delivery of
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cocai ne. However, the jury necessarily found that the transaction
did occur, whether or not it was observed by investigators
directly. There was no evidence that this inportation involved a
smal | er anmount of cocai ne.

i. Rodriguez

Rodriguez's sentence of 151 nonths was contrary to Apprend
because it exceeded the default statutory maxi num of five years.
The sentence woul d be perm ssi bl e as | ong as Rodri guez partici pated
in a conspiracy involving any amount of cocaine. W review his
claimfor plain error because he did not raise it at trial.

The only evidence at trial relating to Rodriguez tied himto
the successful inportation of 250 kilograns of cocaine. Taped
t el ephone conversations played at trial showed that Rodriguez
delivered the cocaine inported in that transaction to New York,
where it was distributed by Figueroa, Caribe's brother-in-law. The
jury could not have convicted Rodriguez without believing that he
was i nvol ved in this aspect of the conspiracy. The anmount and type
of drugs in the successful inportation were undisputed at trial,
and thus we reject Rodriguez's Apprendi claim

|. Substantial Assistance Departure (Ronero)

Ronero pled guilty and presents one i ssue, a sentencing i ssue,
on his appeal. He argues that the sole reason the governnent
failed to nove that he be given a Section 5K1.1 sentence reduction

for substantial assistance was an inperm ssible one: it was in
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retaliation for his telling the truth in his third debriefing, a
truth which was excul patory as to codefendant Oti z.

US. S.G 8 5KI1.1 provides: "Upon notion of the governnment
stating that the defendant has provided substantial assistance in
the investigation or prosecution of another person who has
coommitted an offense, the court nay depart from the guidelines."
See also 18 U.S.C. § 3553(e) ("Upon notion of the Governnent, the
court shall have the authority to inpose a sentence below a | eve
established by statute as mininmum sentence so as to reflect a
defendant's substantial assistance in the investigation or
prosecuti on of another person who has comritted an offense.”).
Ronero's plea agreenent stated that "[t]he United States reserves
its option to seek any departure from the applicable sentencing
gui del i nes, pursuant to Section 5K1.1 . . . if in its discretion
the United States determ nes that such a departure i s appropriate.”
The agreenent further specified that "[t] he defendant agrees that
the decision whether to file such nmotion rests in the sole
di scretion of the United States."

The district court, after hearing proffers fromboth counsel,
rejected the argunent and declined to take testinony from Agent
Plichta, who conducted the debriefings at issue here. Roner o
argued that there was error in not holding an evidentiary hearing
and in not conpelling the governnent to file such a notion.

Qur review of questions of law is de novo; our review of the
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fact -based conclusion of the district court as to the substanti al

assi stance question is for clear error. See United States v. Doe,

233 F.3d 642, 643-44 (1st Cr 2000).

Implicit in the question presented is an issue of |aw
assum ng Romero's clainms were true, whether it is perm ssible for
the governnent to decline to seek a substantial assistance
departure in retaliation for a cooperating defendant's truthfu
di scl osure of excul patory infornmation about codefendants. In this
area, the governnent acts under two constraints. First, thelawis
clear that the governnment may not base its decision on an

unconstitutional notive, such as racial prejudice. See Wade v.

United States, 504 U S. 181, 185-86 (1992). Second, because the

governnment entered into a plea agreenent with Ronero, it had to
carry out in good faith the obligations it assumed under the

agreenment. See United States v. Alegria, 192 F. 3d 179, 186-87 (1st

Cr. 1999); see also United States v. Davis, 247 F. 3d 322, 325 (1st

Cr. 2001). This good-faith requirenent applies even though the
pl ea agreenent specifies that the "governnment retains absolute
discretion with respect to the filing of a section 5K1.1 notion."
Alegria, 192 F.3d at 186-87.

Whet her viewed as part of the Wade obligation or the Al egria
obligation, the government may not base its refusal to seek a
substantial assistance departure on a defendant's truthful

di scl osure of excul patory information. W can think of few things
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nmore corrosive to the crimnal justice system than prosecutori al
retaliation against a wwtness for telling the truth. |If these were
t he governnent's grounds, they woul d both be i nperm ssi bl e and have
no rational relationship to a legitimte governnment end. c.
Davis, 247 F.3d at 326.

The district court held that Ronero had not made a threshold

showi ng of inproper notivation by the government. See Alegria, 192

F.3d at 187. In explaining to the district court its reasons for
not filing a Section 5K1.1 notion, the governnent used |anguage
that was likely to arouse suspicion. It conplained that, because
of Ronero's statenents and witings produced at the third of his
four debriefings, the prosecution was forced to provide defense
counsel with Brady and Jencks material. Appropriately concerned by
these statenents, the district judge investigated further and t ook
proffers from both counsel

In the end, the district court was satisfied that the
governnment had reason to think Romero was not truthful at the | ast
two debriefings and, while he had given assistance, he had not
gi ven substanti al assistance. Ronero's untruthful ness was shown by
the fact that he did not disclose certain information helpful to
Otiz and Nelson until his third debriefing, and that this new y-
di scl osed i nformati on appeared to be inconsistent with information
provi ded by anot her cooperating witness. As the trial judge noted,

t he government had told the court it intended to use Ronero as a
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prosecution witness at trial but then did not do so. This decision
not to call Romero as a witness was entirely consistent with the
government's view, expressed at sentencing, that Ronero was not
truthful. And, as the district court aptly noted, substantia
assistance is a higher standard for a defendant to nmeet than nere
cooperation. Ronero's failure to be forthcomng in earlier
debriefings evidenced his failure to neet this higher standard.

When faced with such Section 5K1.1 clains where there is a
pl ea agreenent, the governnent bears the nodest burden of
production, not persuasion. Alegria, 192 F.3d at 187. The
governnment nust offer "facially adequate reasons.” 1d. at 188. It
did so here. The judge, who sat through a lengthy trial and
inquired into this matter, found nothing inperm ssible about the
governnment's reasons for declining to seek a substanti al assi stance
departure. G ven the judge' s extensive exploration of the issue
wi th counsel, no separate evidentiary hearing was required.

J. Supervised Rel ease Terns (Bonet and Rodri quez)

Bonet and Rodriguez challenge the length of their terns of
supervi sed rel ease. The district judge sentenced Bonet to twenty
years of supervised release and Rodriguez to fifteen years. Both
defendants claimthat these terns were invalid because they were
di sproportionately | onger as a percentage of their total years of
i mprisonment than their codefendants' ternms. This argunent is

foreclosed by 18 U S.C. 8§ 3742(a), which establishes the limted
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circunstances i n whi ch a defendant can seek revi ew of his sentence.

As the Seventh Circuit held in United States v. Ri os-Cal deron, 80

F.3d 194, 198 (7th Cir. 1996), "nothing in 8 3742(a) allows review
of a sentence inposed in conformty with the Guidelines on the
ground that a codefendant was treated differently." See al so

United States v. Youngpeter, 986 F.2d 349, 356 (10th G r. 1993)

("Sent encing differences due to individual conduct as consi dered by
t he Sent enci ng CGui del i nes does not make a sent ence
di sproportionate.”).

Rodriguez also argues that his supervised release termis
barred by U S.S.G 8§ 5D1.2. W note at the outset that this claim
was nearly forfeited because of the skeletal nmanner in which it was

rai sed. See Mass. Sch. of Law v. Am Bar Ass'n, 142 F.3d 26, 43

(st Cr. 1998) (claim is forfeited if it is raised in a
perfunctory manner unacconpani ed by devel oped argunentation). But
we will give Rodriguez the benefit of the doubt and find that the
claimwas not forfeited. Rodriguez's counsel also failed to object
to the length of the supervised release termat sentencing, which
woul d normal |y nean that his claimcould be reviewed only for plain
error. But we will again give Rodriguez the benefit of the doubt
because he was not given advance notice in the presentence report
or by the judge or prosecutor that he could be sentenced to nore
than five years of supervised rel ease, the maxi mumterm specified

in the guidelines.
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We now turn to the nerits of Rodriguez's claim U S S. G 8§
5D1.2 states that supervised release terns for Class A or B

felonies shall be "at least three years but not nore than five
years." The relevant statute, 21 U S.C. 8§ 841(b)(1)(A), provides
that the defendant shall be sentenced to a term of supervised
rel ease of "at least five years.”" This court's recent decision in

United States v. Cortes-d audio held that these provisions should

be read together to nean that a defendant convicted under 21 U S. C
8§ 841(b)(1)(A) can be sentenced to only five years of supervised
rel ease unl ess the judge nmakes a permni ssi ble upward departure from
the guidelines. 312 F.3d 17, 18-19 (1st Cr. 2002). The judge can
make such a departure if he finds that there are aggravating
ci rcunst ances "of a kind, or to a degree, not adequately taken into

consi deration by the Sentencing Conmi ssion,” and if the parties are
gi ven advance notice that the judge is contenpl ati ng maki ng such a
departure and of the grounds on which the judge is contenplating

departing. 1d. at 24; see also United States v. Burns, 501 U S

129, 138-39 (1991).
The district judge in this case did not anticipate this

court's decision in Cortes-d audio and mi stakenly concl uded that

the guidelines did not apply to the I ength of a supervised rel ease
term i nposed under 21 U.S.C. § 841. Thus he did not give the
parties notice of a possible upward departure or nmake the required

findi ngs of aggravating circunstances to support the departure. W
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accordingly vacate Rodriguez's fifteen-year supervi sed rel ease term
and remand to the district court for re-sentencing as to the |l ength
of the termof supervised release. On remand, should the district
court find that there are aggravating circunstances of a kind, or
to a degree, not adequately taken into consideration by the
Sentencing Commi ssion, it nust still give the parties advance
notice that it is contenplating departing and the grounds of the
possi bl e departure and give them an opportunity to respond.

K. Oher Sentencing Guidelines |Issues

1. Drug quantities (Caribe, Bonet, Valle, Chevere, Arroyo,
Nel son, Rodriguez)

In sentencing, the district court took i nto account the anount
of drugs that could be attributed to each defendant. Sever a
def endant s chal | enge these determ nations, which are distinct from
clainms that the determ nation of quantity by the judge rather than
the jury violated Apprendi.*® W reviewthe trial court's factual

determ nations at sentencing for clear error. United States v.

Danon, 127 F.3d 139, 141 (1st Cr. 1997). Legal interpretations of

the sentencing guidelines are reviewed de novo. United States v.

1 As we noted above, Apprendi only requires the jury to
determ ne the drug type and quantity involved in the conspiracy.
After the jury has nade this determ nation, the judge can nake
i ndividualized determ nations about the anount of drugs
attributable to each defendant. Even though the jury did not nake
its initial determ nation, we found no reversible error as to any
defendant, so that the judge could still determ ne the anount of
drug attributable to each defendant.
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Ranney, 298 F.3d 74, 80 (1st Cir. 2002).

a. Caribe

Cari be argues that the court erred in setting his base of fense
| evel at 38, which is applicable to a quantity of 150 kil ograns or
nore of cocaine. The court set the base offense level after
determ ning that 745 kil ogranms of cocaine could be attributed to
Caribe. The court held that Caribe was directly involved in the
conspiracy to inmport 700 kil ogranms of cocaine in the fall of 1997.
This determ nation was consistent with the testinmony of C D az,
who testified that Caribe was a key player in several neetings to
plan the details of this inportation. It also attributed to Cari be
45 Kkilograms of cocaine out of the successful 250 Kkilogram
i mportation, which he sent to his brother-in-law in New York for
distribution. Torres had testified that Caribe was in charge of
nmovi ng sonme anount of cocaine up to New York, and that he believed
the anpbunt to be "about forty-five" kilograns. It was not clear
error for the court to conclude that Caribe was responsible, at
|l east in part, for distributing 45 kilogranms of cocaine. Thi s
total quantity of 745 kilograns of cocaine supports the court's
decision to set Caribe's base offense |evel at 38.

b.  Bonet

The court found Bonet responsible for at |east 150 kil ograns
of cocaine, based on Bonet's involvenent wth the planned

i nportation of 700 kilograns of cocaine. This determ nation was
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not clear error considering Bonet's role in planning this
i mportation.

Bonet argues that the court shoul d have reduced the anount of
cocaine attributed to the defendants because of the intensive
i nvol venent of CI'S Hernandez and Diaz in the conspiracy. This is
a type of inproper sentencing factor manipulation argunment, for

whi ch Bonet has the burden. As stated in United States v. Mntoya,

"garden variety manipulation clains are largely a waste of tine."
62 F.3d 1, 4 (1st Cir. 1995). It is insufficient to say that the
i dea of the conspiracy originated with undercover agents, or that
conduct was encouraged by the governnent, or that the crine
exceeded in degree or kind what the defendant had done before.
I nstead the defendant nust show that elenents |ike these were so
extensive that "the governnent's conduct nust be viewed as
extraordi nary m sconduct.” Id. (internal quotations omitted).
This standard is high in part because the defendant has the
opportunity to raise an entrapnent defense at trial.

Bonet has fallen far short of this standard; he of fers not hing
nor e t han concl usory al | egations. Furthernore, Hernandez testified
t hat the Col onbi ans, not he or Diaz, set the ampbunt involved in the
cocaine inportations. For exanple, in the 700 Kkilogram
i mportation, Hernandez testified that the Col onbians wanted the
organi zation to inmport 700 kilograns of cocaine as a test to

determ ne whether its nmenbers had the capability to inport |arger

-82-



gquantities of drugs in the future. Bonet al so bragged to D az that
he and his team had been drug trafficking for years. It is
unlikely, therefore, that governnment agents encouraged Bonet or his
coconspirators to engage in conduct in which they would otherw se
have been unwilling to participate.

c. Valle

Val | e argues that the judge erred in attributing at | east 150
kil ograns of cocaine to him He did not raise this claim at

sentencing, and therefore it is waived. United States v. Shatt uck,

961 F.2d 1012, 1015 (1st G r. 1992) ("W do not review sentencing
gui del i ne disputes which were not preserved before the district
court."). W have discretion to reviewwaived guidelines clains in
"horrendous cases where a gross miscarriage of justice would

occur." United States v. Haggert, 980 F.2d 8, 11 (1st G r. 1992).

This is not one of those cases. The evidence overwhelnmngly tied
Valle to the planned inportation of 1,100 kil ograms of drugs. C
Her nandez testified extensively about Valle's involvenent in this
transaction and the anount and type of drugs involved.
d. Chevere

__ Chevere argues that the district court erred in finding that
he was involved in the inportation of 250 kilograns of cocaine.
Torres testified that Chevere was in charge of security for this
successful transaction. Chevere argues that the district court

shoul d not have used this transaction to set Chevere's base of fense
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| evel , because an FBI agent who was wat ching the delivery | ocation
testified that he did not actually see the drugs being delivered.
Whet her the FBI agent saw it or not, there was anple additiona
evi dence at trial that the transacti on took place, and that Chevere
was involved in it. There was no clear error

e. Arroyo
_ Arroyo argues error in the attribution of 1,200 kil ograns of
cocai ne to himbecause the governnent did not show that he had the
capability to transport such a |arge anount of cocaine. Arroyo
argues that the government never proved that Arroyo owned a boat
that could be used to bring the cocaine to Puerto Rico. Under the
sentenci ng guidelines, if a planned drug transacti on does not take
pl ace, the sentencing court should base the defendant's drug-
quantity finding on the negotiated amobunt of drugs, in this case
1,200 kilograms. See U.S.S.G § 2D1.1, cnt. n.12. However, the
court can use a |ower amount if "the defendant establishes that he
or she did not intend to provide, or was not reasonably capabl e of
provi di ng, the agreed-upon quantity of the controlled substance."
Id. Thus the burden is on Arroyo to show that he was not capable
of transporting 1,200 kil ograns of cocaine. Arroyo has not net his
burden in this case and there was no clear error.

f. Nelson

Nel son argues that the district court erred in attributing

99.5 kilograns of cocaine to him The court found that he was
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i nvolved in the successful inportation of 250 kil ograns of cocai ne
and had a role in distributing 50 kilograns from that shipnent.
Torres testified that Ri vera gave Nel son sonme unknown per cent age of
Ri vera's own share of the cocaine fromthis shipnent. Rivera also
gave a percentage of his share to Cari be and to Chevere, but Torres
did not know exactly how nuch each of the three defendants
recei ved; he only knew that together they received 50 kil ograns.
Nel son and Rivera, in recorded conversations, discussed the price
at which they would be able to sell the cocaine. The court also
found that he had a role in the attenpted inportation of 36
kil ograns of cocai ne and the transaction involving 6,000 pounds of
mari j uana. It also could have based its overall findings on
Nel son's nore general involvenent in distributing Rvera' s share of
the cocaine. W see no clear error in the court's concl usion.

g. Rodriguez

Rodri guez argues that the district court erred in determ ning
that his base offense |level was 34, which is applicable when the
judge attributes at | east 15 kil ograns of cocai ne to the defendant.
The governnent al |l eged that Rodriguez was involved in deliveringto
Fi gueroa i n New Yor k approxi mately 45 kil ogranms of cocai ne fromthe
250 kil ogram shipnent. The governnment introduced taped
conversations in which Rivera told Figueroa that he had arranged
for someone to deliver the cocaine to Figueroa. The day before,

Rodri guez had fl own to New York from San Juan. The governnent al so
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introduced a recording of a conversation in which Rodriguez and
Ri vera discussed the price of cocaine. At trial, Rodriguez
di sput ed t hat he had been invol ved i n the cocai ne delivery, but the
jury could not have convicted Rodriguez otherw se. The only
remai ning issue is the anount of drugs that Rodriguez brought to
New York; Torres testified that Rivera sent "about 45" kil ograns
there. 1t was not clear error for the judge to attribute at | east
fifteen of those kilograns of cocaine to Rodriguez.

2. M nor Partici pant Adjustnent (Bonet)

Bonet argues that the court erred in not granting hima two-
| evel reduction under U S.S.G 8§ 3Bl.2(b) for being a mnor
participant in the conspiracy. The commentary to this section
states that "a m nor participant neans any participant who is | ess
capabl e than nost other participants, but whose role could not be
described as mnimal." U S S. G 8§ 3Bl1.2(b) cnt. n.5. In seeking
a 8§ 3Bl.2 adjustnent, a defendant "has the burden of proving that
he is both | ess cul pable than nost others involved in the offense
of conviction and less culpable than nost other mniscreants

convi cted of conparable crines.” United States v. Otiz-Santiago,

211 F.3d 146, 149 (1st G r. 2000). The court did not err in
refusing to grant this adjustnent. The testinony at trial showed
that Bonet participated in several of the neetings in which the
conspirators planned the inportation of 700 kil ogranms of cocai ne.

Bonet was al so responsible for testing the radi o equipnment that
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woul d be used. Finally, Bonet told CI D az that he had been part
of Rivera's drug trafficking teamfor many years. It was entirely
reasonabl e to concl ude that Bonet was no mnor participant.

3. Special Skills Enhancenents (Valle and Bonet)

Section 3B1.3 of the sentencing guidelines provides that the

district court can increase the offense level two levels if the

def endant "used a special skill, in a nmanner that significantly
facilitated the comm ssion or conceal ment of the offense.” The
commentary to this section states, "'Special skill' refers to a
skill not possessed by nenbers of the general public and usually

requiring substantial education, training or |icensing. Exanples
woul d i nclude pilots, | awers, doctors, accountants, chem sts, and
denolition experts.” US S. G 8§ 3B1.3 cnt. n.3. W review the
district court's legal interpretation of the term"special skill"

de novo and its factual application for clear error. United States

v. Noah, 130 F.3d 490, 499 (1st Cir. 1997).

The district court increased Valle's offense level by two
| evel s because it found that Valle was going to be the boat captain
for the first planned inportation of 1,100 kil ogranms of cocai ne,
thus exercising a special skill. Valle did not object to this
enhancenent at his sentencing hearing, and therefore he waived the
claim Haggert, 980 F.2d at 10-11. Even if this claimwere not
wai ved, the record anply supports the determ nation.

The district court enhanced Bonet's offense |level by two
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| evel s because it found that his coconspirators were "counting on
his skills as a person know edgeabl e wi th comruni cati on equi pnent . "
_The record establishes that Bonet had a special skill. C D az
testified that on October 30, 1997, Bonet conducted a test of the
20/40 radio that the conspirators were planning to use to
comuni cate with the Col onbians in order to conplete the planned
i mportation of 700 kil ograns of cocaine. A 20/40 radio is one that
can be used to communicate with any part of the world. Bonet
showed Diaz the antenna he had put on a tree outside his house.
Bonet then set up the radio and tried to contact the Col onbi ans;
unbeknownst to him the transm ssion was intercepted by the FBI

Bonet conducted the test over high and | ow frequency channels and
had gi ven the Col onbi ans the same |list of frequencies so that the
two groups could conmunicate. This evidence shows that Bonet had

a special skill within the nmeaning of § 3B1.3. Accord United

States v. Milgoza, 2 F.3d 1107, 1110 (11th Gr. 1993) (term
"special skills" applies to an "advanced | evel of radi o operating
ability").

A defendant does not need to have formal education or
prof essional stature to have a special skill within the neaning of
8§ 3B1.3. Noah, 130 F.3d at 500. Instead "a special skill can be
derived fromexperience or fromself-tutelage.” 1d. Nonetheless,
t he defendant nust possess skills that nmenbers of the general

public woul d not have. Bonet's know edge was nore extensive than
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merely turning on a radio and speaking; he also knew how to
assenble the radio and its antenna and under st ood how to det erm ne

and locate the frequencies necessary to conmunicate with the

Col ombi ans.
The issue remains whether Bonet's skill "significantly
facilitated the commssion . . . of the offense.” US. S G

§ 3Bl. 3. Diaz did not testify that Bonet would be the person
operating the radios on the day the shipnment was delivered. Two
reasonabl e i nferences support a determ nation that Bonet's speci al
skill substantially facilitated conm ssion of the crine. W review
bot h possible determ nations for clear error.

First, Bonet's radio test in and of itself aided the
conspiracy. He was responsible for making sure that Rivera's
organi zati on had the necessary radio equipnent to handle such a
| arge i nportation of drugs. The Col onbi ans woul d not be willing to
entrust Rivera's organization with the shipnment if it could not
make this showing. Even though Bonet was unable to contact the
Col ombi ans during his radio test, it did show Diaz (who, as an
internediary, acted as the Colonbians' representative) that
Ri vera's organi zati on had at | east sonme of the necessary equi pnent
and skills.

Second, an inference that Bonet woul d be the one operating the
radios the day of the shipnent could not be clear error. Bonet

pl ayed an integral part in the neetings. He told D az that he was
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skilled as a boat captain, but that he would not be the boat
captain for this shipnment. Bonet argues that he never got a chance
to use his special skills to the full extent contenplated by his
conspirators. However, U S.S.G 8§ 2X1.1(a) also covers intended
of fense conduct that can be established wth "reasonable
certainty.” It was not clear error to conclude with reasonabl e
certainty that Bonet intended to use his special skill to

facilitate the crime. See United States v. Downing, 297 F.3d 52,

65 (2d Gir. 2002).

4. Firearm Enhancenent (Caribe)

The district court increased Caribe's offense level by two
| evel s because the court determned that R vera had a weapon in
Cari be's presence during part of the planning of the 700 kil ogram
I mportation. U S S.G 8 2D1.1(b)(1) provides that the judge can
increase the offense level by two levels "if a dangerous weapon
(including a firearn) was possessed.” The conment to this section
states that the enhancenent applies if a weapon was present, unless
it is clearly inprobable that the weapon was connected with the
offense. See U S.S.G § 2D1.1(b)(1), cnt. n.3.

The judge found that Caribe was present when Rivera gave C
Diaz a gun to give to Cl Hernandez. Diaz testified that he net
with Caribe and R vera on August 16, 1997. At the end of the
meeting, Rivera gave Diaz a gun that he asked Diaz to give to

Hernandez. Rivera told Diaz that Hernandez could use the gun if he
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had to because it was "clean." Caribe clainms that he left the
neeting before Rivera gave Diaz the gun, but this claimis not
supported by the record. Caribe was the |ast person to arrive at
the neeting, but Rivera gave Diaz the gun at the end of the neeting
as they were sayi ng good-bye. It was not clear error for the judge
to determine that Caribe remained at the neeting at this point.
Cari be next argues that the governnent did not establish the
requi red nexus between the gun and the conspiracy. The prosecution
must show that the defendant (or in a conspiracy case, one of his
coconspirators) possessed a weapon during the offense. Uni ted

States v. McDonald, 121 F.3d 7, 10 (1st Cr. 1997); United States

v. Thornton, 306 F.3d 1355, 1358 (3rd Cir. 2002). The prosecution
does not have to show that the defendant or his coconspirators
actually used the gun in perpetrating the offense or intended to do
so. MDonald, 121 F.3d at 10. Once the prosecution has made this
showi ng, the burden shifts to the defendant to establish that a
connecti on between t he weapon and the crinme was clearly inprobabl e.
Id. Caribe argues that the prosecution did not make its required
showi ng because it relied on the uncorroborated testinmony of C
Diaz. It is routine, and certainly not clear error, for the trial
judge to credit a wtness's testinmony in making sentencing
deternminations, even if the testinony is not corroborated by ot her
evi dence. Nor did the judge err in deternmining that Caribe's

coconspi rator possessed the gun in connection with the conspiracy.
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5. Leadershi p Enhancenent (Cari be)

Cari be next argues that the court erred in increasing his
of fense |l evel by three levels after determ ning that Caribe was a
manager or supervisor in the organization. Section 3Bl.1(b)
permts the court to enhance the sentence if "the defendant was
manager or supervisor (but not an organizer or |eader) and the
crimnal activity involved five or nobre participants or was
ot herw se extensive." The court based its determnation on C
Diaz's testinony about Caribe's role in planning the inportation of
700 kil ograms of cocaine in the fall of 1997. For exanple, D az
testified that Caribe "controlled all of the beaches and the group
from Humacao, including the captain and the boats."” Caribe also
told Diaz that Otiz, who was supposed to captain the boat that
woul d bring the drugs into Puerto Rico, worked for him According
to Diaz, Caribe said that "they [Rivera and Caribe] had the
captains, the boats, and the personnel that was needed to carry out
the job." This evidence is sufficient to support the court's
determ nation

6. Downward Departure Requests (Valle and Nel son)

The district court denied notions by Valle and Nel son for
downward departures in their sentences. Val l e argues that the
district judge abused his discretion by failing to depart fromthe
sent enci ng gui del i nes because of a clainmed disparity between his

sentence and the sentence of sonme of his coconspirators. The
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argument fails; a court cannot depart from the sentencing
guidelines in order to correct a disparity between the sentences of

coconspirators. See United States v. Otiz-Santiago, 211 F. 3d 146,

150 (1st Gr. 2000) ("Disparity in sentencing anpngst
coconspirators, without nore, is not enough to justify a downward
departure.").® Nel son argues for a downward departure based on his
necessity defense that he participated in the conspiracy only to
save his kidnapped nephew. This was conmitted to the non-

revi ewabl e di scretion of the district court. See United States v.

Ronero, 32 F.3d 641, 653 (1st Cr. 1994).

L. Procedural Errors at Sentencing (Caribe)

1. Right to Speedy Sentencing

Caribe clains that his right to a fair trial was violated
because of excessive delay in his sentencing. Caribe was convicted
on Cctober 1, 1999. All objections to the Presentence
I nvestigati on Report were submitted by April 25, 2000, but he was
not sentenced until Decenber 15, 2000. Thus, over fourteen nonths
passed between the date of conviction and the date of sentencing.

The Sixth Anmendnent provides that "[i]n all crimnal
prosecutions, the accused shall enjoy the right to a speedy and

public trial." US. Const. anmend. VI. The Suprene Court has not

' |1t is far fromclear that there was any disparity. Valle's
sentence of 360 nonths was greater than four coconspirators'
sentences and equal to or less than four other coconspirators’
sent ences.
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definitively held that this right extends to the sentenci ng phase.

See Pollard v. United States, 352 U S. 354, 361 (1957) (assum ng

w thout deciding that the sentence is part of the trial for
pur poses of the Sixth Amendnment). However, nost circuits that have
addressed this issue have held that the right to a speedy trial

extends to this phase. See, e.qg., United States v. Yelverton, 197

F.3d 531, 535-39 (D.C. Gr. 1999); Burkett v. Cunni ngham 826 F.2d

1208, 1220 (3d Cr. 1987); United States v. Reese, 568 F.2d 1246,

1252-53 (6th Cir. 1977). Several other circuits, including this
one, have assuned w thout deciding that the right extends to

sentencing. See, e.qg., Katz v. King, 627 F.2d 568, 576 (1st Cr

1980); United States v. Rothrock, 20 F.3d 709, 711 (7th G r. 1994).

No circuit has held that the right to a speedy trial does not apply
at this phase.?

We assune for the purposes of this appeal that the right to a
speedy trial extends to sentencing. We anal yze the defendant's
claim under the four factors that the Suprenme Court set out in
Barker v. Wngo, 407 U. S. 514, 530 (1972): the length of the
del ay; the reason for the delay; the defendant's assertion of his
right; and prejudice to the defendant. None of these factors is a

necessary or sufficient condition to the finding of a deprivation

7 A judge is also required under Fed. R Cim P. 32(a) to
sentence a defendant "w thout unnecessary delay." Caribe has not
argued that the delay in his case violated this rule, and therefore
we do not address whether he would have a possible claim
t her eunder.
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of the right to a speedy sentencing. See id. at 533.

Applying these factors to the case at hand, we concl ude that
any right to speedy sentencing was not violated. A fourteen-nonth
del ay between the date of conviction and the date of sentencing is
| ong enough to trigger an inquiry into the other Barker factors.

See Perez v. Sullivan, 793 F.2d 249, 254 (10th Gr. 1986) (finding

a fifteen-nonth delay |ong enough to provoke an inquiry into the

remai ning three factors); see also Barker, 407 U.S. at 530 ("Until

there i s sone delay which is presunptively prejudicial, thereis no
necessity for inquiry into the other factors that go into the
bal ance"); Katz, 627 F.2d at 577 (finding that a four-nonth del ay
is "not wunreasonable and certainly not of constitutiona
di mensi ons").

Cari be does not make a persuasi ve showi ng on any of the other
factors. It took approximately seven nonths for the probation
officer to conplete the presentence report and for the parties to
subnmit their objections. This tine was not excessive given the
|l ength of the trial, the nunber of defendants, and the conplexity
of the evidence, and i ndeed Cari be has not chall enged this portion
of the delay. Much of the later delay can be attributed to
Caribe's own notions. He filed a series of notions to continue his
sentencing: the first such notions were filed on Decenber 17, 1999
and February 1, 2000 and were denied on January 13, 2000 and

February 4, 2000, respectively; the court acceded to | ater requests
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from Cari be's counsel to postpone the sentencing, which had been
schedul ed for February 25, 2000; the court eventually denied
Cari be's Decenber 6, 2000 notion to continue his sentencing on
Decenber 13, 2000 and sentenced Caribe on Decenber 15, 2000.
Caribe also filed a nmotion for a newtrial, which the court denied
on Decenber 15, 2000.

Finally, and nost inportantly, Caribe has not shown he
suffered any prejudice as a result of the fourteen-nonth delay. The
prejudice resulting froma delay between indictnent and trial is
obvious: the accused nust live with the anxiety and concern of
facing trial; he may have to spend an extended length of tinme in
custody; and his defense may be inpaired if w tnesses' nenories
fade. However, "[n]jost of those interests dimnish or disappear
al toget her once there has been a conviction." Perez, 793 F. 2d at
256. Thus, the courts have great reluctance to find a speedy tri al
deprivation where there is no substantial and denonstrable
prej udi ce. Id. Caribe argues that the delay made it nore
difficult for himto chall enge the contested factual allegations in
the presentence report, but he does not explain which allegations
or how he was prejudiced. He also clainms that the delay gave the
government nore tinme to persuade the probation officer to include
unwarranted enhancenents in the presentence report, but as
di scussed bel ow, Cari be was not prejudi ced by t hese comruni cati ons.

Cari be may have been anxi ous about the length of the sentence the
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j udge woul d i npose, but such anxiety is present in every sentencing
and cannot be sufficient to neet the prejudice requirenent.

2. Ex Parte Conmuni cati ons Bet ween Prosecuti on and Probati on
Oficer

Cari be al so argues that the prosecution violated Fed. R Crim
P. 32(b)(6)(B) by having ex parte comuni cations with the probation
of ficer who wote the presentence report. Caribe apparently wants
this court to elimnate the two enhancenents added to his offense
| evel and remand the case to the district judge for re-sentencing.
Rul e 32(b)(6)(B) provides:
Wthin 14 days after receiving the presentence report, the
parties shall comunicate inwiting to the probation officer,
and to each ot her, any objections to any material infornmation,
sentencing classifications, sentencing guideline ranges, and
policy statenents contained in or omtted fromthe presentence
report. After receiving objections, the probation officer may
neet with the defendant, the defendant's counsel, and the
attorney for the Governnent to di scuss those objections. The
probation of ficer may al so conduct a further investigation and
revise the presentence report as appropriate.
The probation officer issued her initial presentence report to both
parties on February 3, 2000. This report did not reconmend an
enhancenent for Caribe's |eadership role in the conspiracy or
possession of a gun during the conspiracy. Cari be alleges that
Agent Plichta then net with the probation officer and revi ewed t he
evi dence about Caribe's role in the conspiracy. The probation
officer then anmended her report to recommend a four-Ievel

enhancenent for a | eadership role and a two-1evel enhancenent for

firearm possession. Caribe's counsel was not given a chance to
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rebut Agent Plichta's statenents before the anmended report was
rel eased, although he was able to file fornal objections pursuant
to Rule 32 and to raise his objections directly to the district
court during the sentencing hearing. Caribe filed a notion
objecting to the ex parte comruni cati ons and denmandi ng di scl osure
of all docunents that the probation officer used in preparing the
presentence report. The defendant al so asked to be able to cal
the probation officer as a witness at the sentencing hearing to
exam ne the extent of the communicati ons.

In a published opinion, United States v. Cari be Garcia, 125 F.

Supp. 2d 19 (D.P.R 2000), the district judge denied the notion.
The court held that there was no prosecutorial m sconduct because
"disclosing information to the probation officer [is] the
functional equivalent of disclosing information to the court
itself." 1d. at 21. The court also stated that Caribe failed to
show that he was entitled to a downward departure given that the
presentence report only reconmmends a sentence and the final
sentencing determnation is made "after the Court hears argunents
and objections to the presentence report in open court.” 1d. W
agree with the second basis for the court's opinion but not the
first.

The first issue is difficult because of the discrepancy
between the fairly formal procedure contenplated by Rul e 32 and t he

nore informal reality. It is common for one side to speak with the
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probation officer, either before or after the report is rel eased.
One district court has stated that, in that court's experience, ex
parte comuni cations between the governnment and the probation
officer preparing the report are "appropriate and regular.”

Rocci sano v. United States, 936 F. Supp. 96, 103 (S.D.N. Y. 1996).

But we could not fully enbrace such informality w thout reading
Rul e 32(b) out of the Federal Rules; Rule 32(b) does require a nore
structured process, at least in the fourteen-day period follow ng
the rel ease of the presentence report.

Rule 32(b) 1is literally read as permtting ex parte
conmuni cations initiated by either party both before and after this
fourteen-day period. During the fourteen-day period, however
while the parties are preparing their witten objections to the
presentence report, the parties, under the rule, should comuni cate
with the probation officer only in witing, and all comruni cations
nmust be disclosed to the other party. This reading of the rule
permts nost of the present informality, while allow ng both sides
to know the scope of the objections. See Fed. R Cim P
32(b)(6)(B) advisory conmttee notes to 1994 Anendnents (the
parti es should have a "fair opportunity . . . to review, object to,
and conment upon, the probation officer's report in advance of the
sentencing hearing”). There are benefits to informality, but the
parties should at |east know what issues are on the table

concerning the presentence report so they can present counter-
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argunents if they desire.

Even if contact with Agent Plichta did inadvertently violate
Rul e 32, Caribe has failed to showthat he has suffered any harmas
aresult. First, he does not explain what he hoped to acconplish
by additional discovery or by calling the probation officer to
testify at the sentencing hearing. The revised presentence report
apparently sets forth the additi onal evidence the probation officer
relied upon in anending her recommendations, and all other facts
appear to be undi sputed. Second, as the district court noted, the
report is only a recommendation to the court; the court is not
bound to accept these reconmendations. The district court in this
case had notice that the second report was prepared after the
prosecution's alleged ex parte contact and gave Caribe's counsel
anple opportunity at sentencing to dispute the report's
recomendati ons. The court then found that the enhancenents were
appropriate and sentenced the defendant accordingly. Thus Caribe
fails to show what harm he suffered as a result of the ex parte

communi cations. See, e.q., Mntoya, 62 F.3d at 3 (1st Cr. 1995)

("[T]he sentencing court has anple power to deal wth
[ prosecut ori al m sconduct inpacting the judge' s sentenci ng options]
by excluding the tainted transaction from the conputation of

rel evant conduct or by departing fromthe [recomendation].").
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M  Concl usi on

W affirm the judgnents and the sentences and reject each of
t he defendant's cl ai ns, except that we remand, in accordance with
this opinion, the issue of the term of supervised release for

Rodri guez and vacate that aspect only of his sentence. So ordered.
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