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LYNCH, Circuit Judge. Twenty-three owners of real

property in Rhode |Island were di sadvantaged by being part of a
group required to pay their real estate taxes annually rather
t han quarterly. These property owners, whose nortgage conpani es
hel d their tax paynents in escrow, were required to pay taxes in
one lunmp sunm other property owners, who paid their taxes
directly to the municipalities, could choose to pay quarterly.
The quarterly paynent method is nore favorable to the taxpayer
because it permts the taxpayer to receive the interest on the
escrowed funds until the quarter in which paynent is due.

The desires of aggrieved |local taxpayers to assert
their clainms against nmunicipal tax collectors in federal court
are pitted against the comty interests urging restraint in the
exerci se of federal court jurisdiction over state tax matters.
The comty interests prevail: the plaintiffs are left to the
recourse available to themin state court. We reject as wel
the claim that certain private actors are state actors and
affirmthe dismssal of pendent state clains.

l.

The escrow accounts relevant to this case were hel d by

federally regulated banks, nortgage conpanies, and escrow
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agents. Under the authority of the Real Estate Settlenent
Procedures Act (RESPA), 12 U.S.C. 88 2601-2617 (2000), the
federal Departnment of Housing and Urban Devel opnent (HUD), has
promul gated a regul ati on, known as Regul ation X, which reads in

rel evant part:

For the paynent of property taxes from the escrow
account, if a taxing jurisdiction offers a servicer a
choi ce between annual and install nent disbursenents,
the servicer nust also comply with this paragraph

(k) (3). If the taxing jurisdiction neither offers a
di scount for disbursenments on a |unp sum annual basis
nor inposes any additional charge or fee for

install mnent disbursenments, the servicer pnust make
di sbhursements on an install nent basis.

63 Fed. Reg. 3214, 3237 (Jan. 21, 1998) (enphasis added)
(codified at 24 C.F.R 8 3500.17(k)(3) (2001)).1 Thi s

requi renment benefits the borrower because quarterly paynment

! W note that HUD issued the rule containing the
| anguage we quote in January 1998, after sonme but not all of the
events relevant to this litigation had already occurred. HUD
states in its contenporaneous summry of the 1998 rule that this
| anguage nerely clarifies its earlier rule, issued in October
1994. See 63 Fed. Reg. 3214, 3214 ("[T]his rule nmaintains the
current requirenents under Regulation X, but clarifies them");
see also 59 Fed. Reg. 53,890, 53,893 (Cct. 26, 1994) ("Unless
there is a discount to the borrower for early paynents, the
regul ati on does not allow servicers to pay installment paynments

on an annual or other prepaynent basis."). Exactly what rule
was in force at what tinme could be inportant to a resol ution of
this case on the nerits. Qur view of the case, however,

requires no further discussion of the matter.
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generally makes nore sense for borrowers than does an up-front
lunp sum annual paynent. The followi ng paragraph of the
regulation permts the borrower and |oan servicer to agree
ot herwi se, provided the agreenent is voluntary and uncoerced.
24 C.F.R. 8 3500.17(k)(4). RESPA regul ates the nortgage and
escrow conpanies; it does not regulate nunicipalities.

After the passage of Regulation X, many |enders in
Rhode Island continued to make annual, rather than quarterly,
paynents of property taxes fromescrow accounts. The difference
in treatnment between paynents from escrow accounts and direct
paynments from taxpayers had arisen because the taxing
muni ci palities took the position that taxpayers who paid through
escrow accounts were not "persons assessed" entitled to nake
payment on a quarterly basis under the relevant statute, R |

Gen. Laws 8§ 44-5-7.2 Onthis interpretation of Rhode Island | aw,

2 At the tinme, that section provided in its entirety:

Every city and town shall nake provision for the
payment in installments of any tax |evied under the
provi sions of 8 44-5-1 by adding to and maki ng a part
of the resolution ordering the assessnment and the
collection of the tax an option permtting persons
assessed to pay their taxes in equal quarterly
installments if they so desire, the anpunts and dates
for payment of the installments to be specified in the
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the municipalities were not "taxing jurisdiction[s which]
offer[ed] . . . a choice," 24 C.F. R 8 3500.17(k)(3), between
annual and quarterly paynent, so that Regulation X did not
apply. Understandably unhappy with the "overescrow ng" of their
accounts, the taxpayers took their problem to the Attorney
CGeneral of Rhode Island, who agreed with themthat Rhode Isl and
| aw, properly read, did not permt a distinction between the two
groups of taxpayers. In 1998 the Attorney General so advised
the various nmunicipalities and threatened to sue them if they
did not nend their ways.

Thereafter, in 1999, the Rhode |Island General Assenbly
amended the statute. Under that anendnent, "persons assessed"
now expressly includes nortgage conpanies and escrow agents.
The legislature also provided, however, that |[|ocal tax
coll ectors who had read the statute otherwi se in the past would

be considered to have followed the law. See 1999 R |I. Pub. Laws

resol ution; provided, however, that the city or town
may provide that the option contained in the
resolution shall not apply to any tax levied in an
anount not in excess of one hundred dollars ($100) in
which case the tax shall be payable in a single
i nstal |l ment.

R 1. Gen. Laws 8§ 44-5-7 (1995) (enphasis added) (amended 1999).
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ch. 493 (codified at RI. Gen. Laws 8§ 44-5-7 (1999)). The | ocal
governnents of Rhode |sland appear now to conply with the | aw.

Al t hough the practice of overescrow ng had ended, the
plaintiff group of taxpayers still faced the problemof the | oss
of the use of their noney due to overescrowing from 1995 to
1998. The nunicipalities, and not the taxpayers, had received
the interest on the suns paid prematurely. The taxpayers felt
they were entitled to be nmade whol e.

1.

Mari e E. Tomai ol o and a group of other nanmed plaintiffs

(for sinplicity, we will refer fromnow on to Tomai ol o al one)
sued the tax collectors and alnpst all of Rhode Island's
munici palities (the "nmunicipal def endants"), Transaneri ca

Corporation, and individuals enployed by Transanerica Real
Estate Tax Service (TRETS). TRETS is the nation’s |argest tax
servicing firmand a division of Transanerica. Tonaiolo alleged
that Transanerica and the individual enployees (the "escrow
def endants”) were state actors and that all the defendants
col l ectively:
1. deprived affected taxpayers of their property (the tax
paynents, or at |east the interest on them wthout due

process of |aw (because the process due was that provided
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Tomai

by RESPA, Regulation X, and 8 44-5-7) in violation of the
Fourteenth Amendnent's Due Process Cl ause;

interfered with the taxpayers' rights to fair and equa
taxation under that Amendnent's Equal Protection Cl ause;

viol ated the taxpayers' rights under Article 1, Section 2
of the Rhode Island Constitution, requiring equal
di stribution of the burdens of governnment and guaranteei ng
due process and equal protection of the |aws;

intentionally interfered with the taxpayers' contractual
relationships with their banks.

olo alleged other clains, but has since abandoned them
The parties filed cross-notions for summary judgnment.

t hought ful opinion, Tomaiolo v. Transanerica Corp., 131 F

2d 280 (D.R 1. 2001), the district court:

di sm ssed wi thout prejudice all federal clainms against the
muni ci pal defendants as barred by both the Tax I|njunction
Act and the principles of comty articulated in Fair
Assessnment In Real Estate Ass'n, Inc. v. MNary, 454 U S.
100 (1981);

di sm ssed all federal clains against the escrow defendants
because they were not state actors;

exerci sed supplenental jurisdiction over the state |aw
clai ms agai nst the escrow defendants and granted sunmary
judgnment for those defendants.

The district court never reached the question whether to certify

this

case as a class action. This appeal followed.



We review the district court's rulings de novo. See

McCarthy v. NNW Airlines, 56 F.3d 313, 314-15 (1st Cir. 1995)

(reviewing de novo a grant of summary judgnment); Mirphy v.

United States, 45 F.3d 520, 522 (1st Cir. 1995) (sane for a

di sm ssal for |ack of subject matter jurisdiction); Garita Hotel

Ltd. P'ship v. Ponce Fed. Bank, F.S.B., 958 F.2d 15, 17 (1st

Cir. 1992) (same for a dismssal for failure to state a claim.

We address the questions presented by this appeal in
the followng order. First, we hold that Tommiolo's clains for
injunctive and declaratory relief are noot. Second, we hold
t hat she may not recover noney damages agai nst the nunici pal

def endants under the authority of Fair Assessnment. Third, we

hol d that the district court correctly granted summary j udgment
on her claimunder 8§ 1983 against the escrow defendants because
t hose defendants were not acting under color of state |aw, as
that statute requires. Fourth, we hold that the district court
did not abuse its discretion in exercising supplenental
jurisdiction over sonme, but not all, of the state |aw cl ai ns,
and that it dealt correctly with those it addressed.

A. Moot ness of Clains for Injunctive and Decl aratory Reli ef




Tomai ol o' s clains for i njunctive and decl aratory reli ef
are nmoot and indeed were nmnmpot before the district court
di sm ssed them The conduct by the nunicipal defendants of
whi ch Tomaiolo conplains -- that is, their demand in alleged
violation of federal and state |law that she and her class pay
their property taxes annually rather than quarterly -- has
ceased. There is, of course, the famliar principle that a
request for injunctive or declaratory relief does not becone
moot sinply because a defendant voluntarily ceases the all egedly

unl awf ul conduct. E.q., Friends of the Earth, Inc. v. Laidlaw

Envtl. Servs. (TOC), Inc., 528 U S. 167, 189-93 (2000). The

actions of the nmunicipal defendants, however, were not voluntary
but rather conpelled by superior state officials: the Attorney
CGeneral in 1998, and the state legislature in 1999. Tommiolo's
claims for injunctive and declaratory relief concern conduct

with no possibility of recurring, and are noot. See United

States v. WT. Grant Co., 345 U. S. 629, 633 (1953). Counsel for

Tomai ol o conceded this point at oral argunent. Tomai ol 0' s
claims for damages remain. W will address these clains
separately as to the nunicipal and the escrow defendants.

B. Di sm ssal of Federal Clains Agai nst Miuni ci pal Def endants
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The district court dism ssed w thout prejudice the
cl ai ms agai nst the nunicipal defendants on the basis that the
claims were barred by the Tax Injunction Act and by principles
of comty.

1. The Tax Injunction Act, comty, and 8 1983

Qur analysis of the district court's decision to
dismss this claimis governed by the standard | aid down by the

Suprenme Court in the case of Fair Assessnent in Real Estate

Ass'n, Inc. v. MNary, 454 U S. 100 (1981). Under that

st andard, Tomai ol o cannot obtain danages for the adm nistration
of a state tax system under § 1983, even though that
adm ni stration may have violated federal law, so |long as state
| aw provides her a plain, conplete, and adequate renedy. 1d. at

116. Before we apply Fair Assessnment's standard, however, a

brief discussion of the case and subsequent devel opnents nmay
clarify the relevant | aw

The Tax Injunction Act of 1937 provides in its
entirety:

The district courts shall not enjoin, suspend or

restrain the assessnent, levy or collection of any tax
under State law where a plain, speedy and efficient
remedy may be had in the courts of such State.
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28 U.S.C. 8 1341 (1994). The Act |Iimts the jurisdiction of the
federal courts, rather than nmerely restricting the renedies

available in a given civil action. Trailer Marine Trans. Corp.

v. Rivera Vazquez, 977 F.2d 1, 4-5 (1st Cir. 1992).

By its terns the Act applies to actions in which
plaintiffs seek i njunctions agai nst state officers. The Suprene
Court did not address the question whether the Act applies to
actions in which plaintiffs seek damages until 1981. That year,

in Fair Assessnent, a group of property owners brought a suit

for damages under 8§ 1983, claimng that their county's tax
assessors had deni ed them equal protection and deprived them of
their property w thout due process of |law by failing to reassess
old properties in a tinmely fashion and by retaliating against
t hose who successfully appeal ed property assessnments. 454 U.S.

at 105-06. In deciding the case, the Suprenme Court stated that

it would not rely on the Tax Injunction Act. ILd. at 107.
Instead, it held that the principle of comty between the
federal and state governnments -- a principle enbodied in, but
not limted to, the Act -- barred a federal <court from
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consi dering the damages claim 1d. at 107, 116.°% The Court said
as well that the principle of comty would not apply to a case
in which a state provided no "plain, adequate, and conpl ete”
remedy for violations of federal law in the tax collection
process. 1d. at 116.4%

The Court has since explained that what it didin Fair

Assessment was to construe 8§ 1983, in light of the principle of
comty, to provide no cause of action for damages in state tax

cases. In Lehman v. Lyconmi ng County Children's Services Agency,

458 U. S. 502 (1982), the Court noted that in Fair Assessnent it

s A forceful concurrence by four nmenbers of the Court
objected to the application of the principle of comty to an
action for damages. The concurring justices argued that federal
courts properly consider comty in traditionally equitable
actions, such as injunctive proceedi ngs, but cannot properly do
so in traditionally legal ones, such as danmages proceedings.
Fair Assessnent, 454 U.S. at 117 (Brennan, J., concurring in the
judgnment). Sone of the concurring justices' concerns have since
been resol ved. No reading of Fair Assessment as applying
principles of equitable discretion to a damges action survived
Quackenbush v. Allstate lInsurance Co., 517 U S. 706 (1996),
which is discussed in the text.

4 The Court in Fair Assessment neither recognized nor
whol Iy rul ed out any difference between this requirenent, drawn
fromits equitable jurisprudence, and the parallel requirenment
in the Tax Injunction Act (also drawn from equity) that to
qualify for protection from federal intervention a state nust
provi de "plain, speedy, and efficient" remedies. 454 U S. at
116 n. 8.
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had "conclude[d] that 42 U S.C. § 1983 does not confer
jurisdiction on the federal courts to hear suits for tax refunds
when state | aw provides an adequate renmedy."” 1d. at 512 n. 16.

In National Private Truck Council, Il nc. . Gkl ahoma  Tax

Conmi ssion, 515 U. S. 582 (1995), the Court stated that "in Fair

Assessnment . . . the principle of noninterference with state

taxation led us to construe 8 1983 narrowy." [d. at 589. Most

recently, in Quackenbush v. Allstate Insurance Co., 517 U. S. 706

(1996), the Court observed that in National Private Truck

Council it had "indicated that Fair Assessnment was a case about

the scope of the 8§ 1983 cause of action.” ld. at 719.

Accordingly, it is clear that Fair Assessment applies to this

case, because Tonmiolo is bringing a 8 1983 action for danmages
suffered in the all egedly unlawful adm nistration of a state tax
system It is less clear -- as a matter of Supreme Court
precedent -- that the Tax Injunction Act itself applies.>®

2. Application to this case

5 The law of this circuit may differ after Cunberl and
Farnms, Inc. v. Tax Assessor, 116 F.3d 943 (1st Cir. 1997), which
states, citing National Private Truck Council and w thout

further analysis, that the Tax Injunction Act applies directly
to suits under 8 1983 for noney danmages. See id. at 945. The
result in this case does not depend on such subtleties.
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We proceed to apply Fair Assessnent to this case. |If

Tomaiolo is alleging that Rhode Island officials have
adm ni stered the tax system of that state in violation of the
federal Constitution, she may not bring a case in federal court
so long as Rhode Island provides a renedy for such violations
that is plain, adequate, and conplete.®

Tomai ol 0's conplaint, sunmari zed above, denonstrates
that she is indeed alleging that the adm nistration of Rhode
Island's tax system violated federal |[|aw She responds,
however, that she is not challenging the validity of applicable

state law (8 44-5-7), but is nerely alleging that the nunici pal

6 Not hi ng about this case requires us to ask whether this
gquestion may ever differ fromthe question whether the remedy is
pl ain, speedy, and efficient, a question unanswered by the
Suprenme Court in Fair Assessnment. As we discuss, Rhode Island's
remedi es appear plain, speedy, efficient, conplete, and
adequate. Moreover, because the two inquiries are identical for
the purposes of this case, we have no occasion to consider
whether the rule of Steel Co. v. Citizens for a Better
Environnment, 523 U. S. 83, 93-102 (1998), which requires courts
to decide questions of subject matter jurisdiction before
deciding those that go to the nerits, would require us to base
our holding on the Tax Injunction Act rather than on Fair
Assessnment if the two inquiries diverged. |Indeed, we note that
many courts applying the Tax Injunction Act and Fair Assessnent
have in effect rolled the two inquiries into one. See, e.d.,
Kerns v. Dukes, 153 F.3d 96, 101 (3d Cir. 1998) (discussing the
effects of the statute and the case "taken together").
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def endant s, conspiring with t he escrow def endant s,
m sinterpreted that state law, that their m sinterpretati on put
them in conflict with RESPA;” and that it also led to
constitutional violations. A claimthat a msinterpretation of
state law led to violations of federal rights is still a claim
that |ocal officials broke federal law in interpreting and
applying state |aw. Tomai ol 0's argunment amounts to a
distinction without a difference. Mreover, if underlying her
federal argunments is a fundanental assertion that defendants
violated state law, all the nore reason to defer to the state
systemto determ ne what state | aw neans.

Tomai ol o does not seriously contest that Rhode Island
provi des a plain, adequate, and conplete remedy through which
t axpayers may contest their taxes and have their federal clains

heard in state court. See, e.q., Oster v. Tellier, 544 A. 2d

128, 132 (R 1. 1988) (holding certain provisions of the Rhode

| sl and tax code under R 1. Gen. Laws § 44 unconstitutional but

! Because RESPA does not purport to govern nmunicipal
officials, it is unclear in any event whether their actions
coul d possibly have violated rights protected by that statute.
To the extent that Tonmi ol o bolsters her claimby relying on her
theory of a public-private conspiracy, we reject that theory
bel ow
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declining to award rebate for failure of proof of an

ascert ai nabl e anount of damages); see also Sterling Shoe Co. v.

Nor berg, 411 F. Supp. 128 (D.R 1. 1976) ("[P]laintiff's

constitutional attack upon the adequacy of Rhode |Island's

statutory scheme to contest tax assessnents is wholly
i nsubstantial . . . ."). Tomaiolo offers nothing to contradict
that conclusion. |In fact, she filed an identical action in the

Rhode Island Superior Court, which has effectively been stayed
pendi ng the outconme of this action.

She does raise two additional argunments, which we
di scuss briefly. First, she argues that the outconme we reach
conflicts with the historical role of the federal courts as a
forum for the enforcenent of federal rights, citing cases such

as Wight v. Roanoke Redevel opnent & Housi ng Authority, 479 U. S.

418 (1980), in which the Court held that 8 1983 provided a cause
of action for residents of federally funded public housing
agai nst the local housing authority that adm nistered their

program In Fair Assessnent itself, the Court balanced the

conceded interests of 8§ 1983 plaintiffs in a federal forum
against the interests of state and |ocal defendants in the
uni nterrupted operation of their tax systenms. 454 U.S. at 116
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(noting that the Court reached its result "despite the ready
access to federal courts provided by" Mnroe v. Pape, 365 U. S.
167 (1961), "and its progeny"). Tomai ol 0's argunent has
t herefore already been taken into consideration in fornulating
the rule we apply.

Second, she argues that this case differs from Fair

Assessnment because in that case the all eged official m sconduct

was continuing, so that a federal court's danmages award would in
effect have halted it. In this case, she says, the alleged
m sconduct has ceased, so that federal intervention would
operate only to cure the past wong and not to affect the
present operation of the system W reject this argunent
because the procedure by which a state taxpayer may obtain a
refund of an allegedly illegally collected tax is no | ess a part
of the smooth functioning of the state's tax system than the
collection of the taxes in the first place. Per haps, as
Tomai ol o mai ntains, the disruption we woul d cause by intervening
woul d be less on the facts of this case. Any such difference
woul d not be so great as to justify recognizing an exception to

Fair Assessnent al ong the lines she proposes.
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Thus, we agree that the federal clains against the
muni ci pal defendants were properly dism ssed under Fair

Assessnent .

C. Dism ssal of Federal Cl ains Agai nst Escrow Def endants

Tomai ol 0 al | eged that the escrow def endants act ed under
color of state law and thus could be reached under 42 U. S.C.
§ 1983. Unless the escrow defendants were state actors, either
directly or by a close enough nexus to the state in defined
ways, there is neither a 8 1983 claimnor a claimagainst them
for violation of constitutional rights. See Yeo v. Town of
Lexi ngton, 131 F.3d 241, 248-49 & n.3 (1st Cir. 1997)
(di scussing the requirenent of state action for clainms under the
Fourteenth Anendnment and 8 1983). W do not reach the question
whet her Tonmai ol 0 ot herwi se asserts a cogni zable claimthat her
constitutional rights and those of her class were viol ated.

We summari ze briefly the relevant facts. On a grant
of summary judgnent, these facts are read in the |ight nost
favorable to Tonmi ol o. McCarthy, 56 F.3d at 314. HUD i ssued
the anmendnents to Regulation X relevant to this action in
Oct ober 1994. TRETS then or shortly thereafter realized that
t he amendnents woul d change the way it handl ed escrow accounts
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across the country. Mark W1 lianms, who managed TRETS operati ons
across several New Engl and states, directed Janes Hought on, who
wor ked for TRETS in Rhode Island, to determ ne the position of
Rhode Island's nunicipal tax collectors as to whether their
muni ci palities required annual paynent of property taxes, or
permtted quarterly paynent. Wl lianms and Houghton, together
with Beni Osuna, a TRETS enployee in Dallas who |ed the TRETS
task force working on Regul ation X, appear at that tinme to have
believed that Rhode Island state law left this choice to each
muni ci pality.

Houghton visited many of the nunicipal defendants
explaining the content and effects of +the anmendnents to
Regul ation X, and distributing to at | east sone of them a two-
page summary of the amendnents prepared by TRETS. He also told
themthat unless they issued |etters requiring annual paynment of
property taxes fromescrow accounts, TRETS would nmake quarterly
payments. Shortly thereafter, over thirty of the nmunicipal
def endants sent out a total of thirty-three letters of the sort
Hought on had nentioned. Sone of the letters are substantially
the same; Houghton appears to have carried copies from one
muni ci pality to another.
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Tomai ol o argues that the escrow defendants thensel ves
m si nt er preted Rhode I sl and | aw, communi cat ed t hat
m sinterpretation to the nunicipal defendants, and then i nduced
the sending of sone thirty-three virtually identical letters
from the nmunicipal defendants back to the escrow defendants
adopting that m si nterpretation, t hus | eadi ng to the
constitutional violations. This is a form of "entw nenent”
state action theory, under which nomnally private action
becones so m xed and interm ngled with state action that it can
no | onger be called truly private.

The | atest Supreme Court cases to address whether
apparently private actors nmay be considered state actors on an

entw nenment theory are Brentwood Acadeny v. Tennessee Secondary

School Athletic Ass'n, 531 U S 288 (2001), and National

Collegiate Athletic Ass'n v. Tarkanian, 488 U S. 179 (1988).

Brent wood held that the activities of an athletic association
within a single state could fairly be treated as those of the
state itself, because "[t]he nomnally private character of the
Associ ation [was] overborne by the pervasive entw nement of
public institutions and public officials in its conposition and
wor ki ngs, and there is no substantial reason to cl ai munfairness
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in applying constitutional standards to it." 531 U. S. at 298.

In contrast, in Tarkanian, the activities of a nultistate

athletic associ ation were those of a collective nenbershi p, and
t he associ ation was not the surrogate of any state. 488 U. S. at
193- 94.

Here, to be sure, enforcenment of state tax |aws and
coll ection of state taxes is enphatically a state function. But
the classic indicia of entw nenment, nuch |ess pervasive
entw nenent, are mssing. There is no financial support from
the state to the escrow defendants, nuch | ess any support that
interplays with the deci sions taken; nor is there any all ocation
of traditional state functions to the private entities. Al so
| acking is any evidence that the governnment is the real actor
behind a private facade, joining in a charade desi gned to evade

constitutional prohibitions.?

8 Thus, for exanple, in Adickes v. S. H Kress & Co., 398
U.S. 144 (1970), on which Tomaiolo relies, the Court held in
reversing summry judgnment for the defendant, a private
restaurant, that the plaintiff m ght be able to establish facts
at trial showi ng that that the restaurant had in effect becone
a state actor. |In that case, Adickes was refused service in the
restaurant, allegedly because she was a white woman in the
conpany of bl ack children; she offered evidence that woul d al | ow
ajury to find that a police officer (who subsequently arrested
Adi ckes for vagrancy) had reached an understanding with the
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At nost there is an argunent that the escrow defendants
sonmehow caused or induced the nmunicipal actors to take the steps
t hey did. An "inducenment"” theory is a particularly weak and
probl ematic theory of state action, often rejected. See Roche

v. John Hancock Mut. Life. Ins. Co., 81 F.3d 249, 253-54 (1st

Cir. 1996) (affirmng a grant of summary judgnent for a
corporate enployer whose agents reported to the police their
suspicions that a laid-off enployee had made harassing phone

calls); Alexis v. McDonald's Rests. of Mass., Inc., 67 F.3d 341,

351-52 (1st Cir. 1995) (affirmng a grant of summary judgnment
for a restaurant manager who called the police to renove a

patron); see also Tarkanian, 488 U.S. at 192 (observing that

such a claim"mrrors the traditional state-action case"). It

has soneti mes been accepted on particularly conpelling facts.

See, e.qg., Wagenmann v. Adanms, 829 F.2d 196, 210-11 (1st Cir.

1987) (affirmng a jury verdict against a private citizen on a

restaurant staff that she was not to be served. 1d. at 157-58.
Adi ckes illustrates that courts will at times hold liable a
private actor who agrees to do the unconstitutional bidding of
a public officer. It does not govern the far different case
presented here, in which at nost a public officer -- on whom
rested the ultimate responsibility to uphold the law-- took the
al l egedly incorrect advice of a private actor.
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record that enabled the jury to find that because of the

citizen's influence "the . . . police felt constrained to jai

the plaintiff notw thstandi ng the absence of any |legal basis to
do so").

The inducenent theory of state action is problematic
for at least two reasons. First, it assunes that state actors
do not exercise their independent judgnent in the face of
requests from private citizens, but nerely act as puppets.
Second and nore inportantly, the theory may inpose burdens on
the rights of private citizens to communicate with governnment
officials on topics of concern. Cf. Yeo, 131 F.3d at 255
("Where, as here, there are First Amendnent interests on both
sides of the case, the analysis of whether there is state action
nmust proceed with care and caution.").

Here, there is insufficient evidence that the town
officials abandoned their best judgnment as to the neani ng of
state law. Tommi ol o produced evidence that many of the letters
sent by the nmunicipal defendants contained simlar or identical
| anguage, and that many of the letters were sent soon after
Houghton's wvisits. She also argues that the nunicipa
def endants shared an i ncentive to adopt the reading of state | aw
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t hat they did. Fromthis, a jury could find that sone of the
muni ci pal defendants saw letters witten by the others, that
Hought on had carried the letters from one defendant to anot her,
and even that Houghton had suggested that the defendants send
the letters out. Such findings would not support the degree of
substitution of private judgnment for public judgnment required to
convert the escrow defendants' acts into state action.

The second problemw th the i nducenment theory of state
action is very real here. The escrow defendants had every
reason to contact the town officials to obtain clarification of
state | aw. I ndeed, Regulation X by its terns required nore
favorable treatnment only if state law permtted it. It was thus
in order to conply with a federal |aw, Regulation X, that they
initiated the contact. A finding that these private actors were
state actors, even if they can arguably be said to have induced
the particular statutory interpretations by the state actors,
m ght well chill the exercise of their own rights to communi cate
with governnment. Several circuits have held, and this one has
at least hinted, that in view of the First Amendnent the courts
should avoid an interpretation of § 1983 so broad as to

enconpass petitions for governnment action. See Tarpley v.
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Keistler, 188 F.3d 788, 793-95 (7th Cir. 1999) (collecting

cases);? cf. Minoz Vargas v. Ronmero Barcelo, 532 F.2d 765, 766

(1st Cir. 1976) ("[T]Jhere is no remedy . . . against private
persons who urge the enactnment of |aws, regardless of their
motives.").

In sum the inducenent theory, acceptable only on
extrenme facts, requires far nore than Tomai ol o has shown. As a
matter of law, her claimthat the escrow defendants engaged in
state action fails.

D. Pendent State-Law Cl ai ns

1. Supplenental jurisdiction

Once the federal clainms were dismssed, it was within
the discretion of the district court to exercise suppl enental
jurisdiction under 28 U S.C. 8 1367 over Tommiolo's state |aw

cl ai ns. Roche, 81 F.3d at 256-57. The court did not abuse its

° These courts have relied on the Suprenme Court's cases
of Eastern Railroad Presidents Conference v. Noerr Mbtor
Freight, Inc., 365 U.S. 127 (1961), and United M ne Whrkers of
Anmerica v. Pennington, 381 U S. 657 (1965), which established
what is now commonly referred to as the Noerr-Pennington
doctrine. That doctrine originated in the | aw of antitrust, but
in cases such as Tarpley and its predecessors the courts have
extended it to other federal statutes that provide causes of
action so broad as potentially to chill the constitutionally
protected right to petition the governnment.
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discretion in exercising its jurisdiction over the clains
agai nst the escrow defendants. The litigation was far advanced:
the court had before it cross-notions for summary judgnent,
di scovery had closed, Tomaiolo had filed her sixth anmended
conplaint, and all clains arose from the same core of facts.
That exercise of jurisdiction quite furthered judicial econony.
Mor eover, we perceive no unfairness: Tomaiolo chose to be in
federal court, and once there received anple opportunity to
litigate all of her clainms, federal and state.

2. State constitutional clains

Tomai ol 0 asserted that both the municipal defendants
and the escrow defendants had violated Article 1, Section 2 of
the Constitution of Rhode Island, which provides that:

The burdens of the state ought to be fairly

di stributed anmobng its citizens. No person shall be

deprived of I|ife, liberty or property wthout due

process of law, nor shall any person be deni ed equal
protection of the | aw.
The first sentence of this section, regarding the burdens of the
state, is either judicially unenforceable or else inposes the

same constraint as the later reference to equal protection.

Town of Lincoln v. City of Pawtucket, 745 A.2d 139, 146 (R I.

2000) . The second sentence incorporates |anguage simlar to
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that of the Due Process and Equal Protection Clauses of the
Fifth and Fourteenth Amendnents to the federal Constitution. In
interpreting that sentence, the Rhode Island Suprenme Court has
noted the simlarity and has engaged in a state action inquiry

simlar to that in Brentwodod and Tar kani an. See, e.qg., Kleczek

v. RI. Interscholastic League, Inc., 612 A . 2d 734, 735-36 (R |

1992). The district court therefore correctly concluded that
w t hout state action by the escrow defendants, Tonaiolo's state
constitutional claimagainst them could not succeed.

Al t hough the district court did not explicitly discuss
t he state constitutional claim against the nunicipal
def endants, the |ogic behind dism ssing the federal clains out
of deference to the state systemwoul d suggest sim | ar deference
as to the state constitutional claim W understand the court
to have declined to exercise its jurisdiction over this claim
and approve.

3. State tort clains

We agree with the district court's concise analysis
di sm ssing these clainms agai nst the escrow def endants and see no

need to add to the di scussion. 1st Cr. R 27.1.
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V.
We nmodify the judgnment of the district court to dism ss
with prejudice all clainms for injunctive and declaratory relief
as noot, and in all other respects we affirmthe judgnent of the

district court. No costs are awarded.
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