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LYNCH, Circuit Judge. In April 1999, Beatriz Blanco-

Ortega, then nine years old, cut her right pinky finger on a can of
Star-Kist tuna. That is not normally the stuff of lawsuits in
federal court, but her injuries were nore than trivial and led to
surgery, the prospect of future surgery, and mnor permanent
disability and scarring. Beatriz, along with her parents and
sister, sued in federal court, asserting diversity jurisdiction.
28 U.S.C. § 1332 The clainms of Beatriz's famly nmenbers were
conposed of enotional distress damages, with the nother asserting
medi cal expenses as well. Plaintiffs' choice of federal court was
no doubt influenced by the fact that civil jury trials are
unavail able in the local courts of Puerto Rico.

The case raises two iSsues. First is the classic
guestion whether each of the plaintiffs neets the anount-in-
controversy requirenent for diversity jurisdiction. 28 U.S.C
§ 1332(a). The district court, using an anal yti c approach that we

have since rejected, see Stewart v. Tupperware Corp., 356 F. 3d 335,

339 (1st Cir. 2004), held that it was a |l egal certainty that none
of the plaintiffs' clains was worth $75,000 and so dism ssed the
case for lack of jurisdiction. As to the injured child, Beatriz,
we reverse and hold that it is not alegal certainty that she could
not recover an award over $75, 000. But we uphold the district
court's conclusion that none of Beatriz's famly nmenbers satisfies

the amount-in-controversy requirenent.
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The second question is whether Beatriz's famly nenbers
may hnonetheless renmain as plaintiffs under the supplenental
jurisdiction statute, 28 U . S.C. 8§ 1367. This is a very difficult
guestion, newto this court, on which the circuits have split. W
hold that by limting supplenental jurisdictionto "civil action[s]
of which the district courts have original jurisdiction,”
8§ 1367(a), Congress preserved the traditional rule that each
plaintiff in a diversity action nust separately satisfy the anount -
i n-controversy requirenment. Accordingly, we affirmthe dism ssal
of Beatriz's famly nenbers' clains for lack of subject-matter
jurisdiction.

I.

On April 17, 2000, Beatriz Blanco-Otega, along wth
three famly nenbers, filed a diversity suit against Star-Kist
Foods Inc., Star-Kist Caribe Inc., and their unnaned insurers in
the district of Puerto Rico. Besi des Beatriz, the plaintiffs
consi sted of her nother, Maria del Rosario-Otega; her father,
Sergio Blanco; and her sister, Patrizia Blanco-Otega. The
defendants pronptly noved to dismiss the conplaint for |ack of
jurisdiction, claimng that there was not conplete diversity of
citizenship because Star-Kist Caribe Inc., the branch of Star-Ki st
that does business in Puerto Rico, was a Puerto Rico citizen for
pur poses of the diversity statute. The district court agreed and

di sm ssed the conplaint wthout prejudice.
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The plaintiffs re-filed their conplaint on February 28,
2001, this time only nam ng Star-Ki st Foods, Inc. and its unnaned
insurers as defendants. The conplaint alleged that Beatriz had
suffered physical damages of not |ess than $500, 000 and enoti onal
damages of not |ess than $400,000. It also alleged that each of
her three famly nmenbers had suffered enotional danages in excess
of $150,000 and that Ms. Otega had also incurred $4,927.07 in
past nedical expenses and $25,000 in estimated future nedical
expenses.

On Cctober 24, 2001, Star-Kist noved for summary
judgnent, alleging that none of the plaintiffs could satisfy the
$75, 000 anount-in-controversy requirenent. The district court
agreed and on July 18, 2002, once again dismssed all of the
plaintiffs' clainms wthout prejudice for want of jurisdiction. The
four plaintiffs appeal that decision.

II.
A. Amount-in-Controversy Requirement

In 1938, the Suprene Court established the basic standard
by which to evaluate a challenge that a plaintiff has not net the
jurisdictional anount-in-controversy requirenent:

The rul e governing dismssal for want of jurisdiction in
cases brought in federal court is that, unless the |aw
gives a different rule, the sumclainmed by the plaintiff
controls if the claimis apparently nmade in good faith.
It nust appear to a legal certainty that the claimis
really for less than the jurisdictional amount to justify
di sm ssal



St. Paul Mercury Indem Co. v. Red Cab Co., 303 U S. 283, 288-89

(1938) (internal citations omtted).

"Under St. Paul, a plaintiff's allegations of damages
that nmeet the ampunt-in-controversy requirenment suffices unless
guestioned by the opposing party or the court.” Spi el man .

Genzyne Corp., 251 F.3d 1, 5 (1st Cr. 2001). Once a defendant

guestions jurisdiction by chall engi ng the anount of damages al | eged
in the conplaint, the burden shifts to the plaintiff to show that
it is not a legal certainty that the clainms do not involve the

requi site anmount.* |d. at 4; Barrett v. Lonbardi, 239 F.3d 23,

30-31 (1st Cr. 2001). "A party may neet this burden by anmendi ng

t he pl eadings or by submtting affidavits.” Dep't of Recreation &

Sports v. Wirld Boxing Ass'n, 942 F.2d 84, 88 (1st Cr. 1991).

Wen there are several plaintiffs, each nust present clains that

nmeet the jurisdictional anmbunt.? Cdark v. Paul Gray Inc., 306 U. S

583, 589 (1939). Once a district court dismsses for failure to

L' At one point, the district court wongly said that "once the
def endant challenges the amunt of damages alleged in the
conplaint, then the burden shifts to the plaintiffs to establish
facts indicating that, to a legal certainty, the clains involve

nore than the jurisdictional mnimm?" This is incorrect; the
plaintiff need only show it is not a legal certainty that the
claims will not result in a verdict for the anmount in controversy.
The double negative has substantive neaning. Utimately, it

appears the district court did use the correct standard regarding
the plaintiffs' burden despite this error in laying out the |aw.

2 \W\¢ address the suppl emental jurisdiction question bel ow
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meet the jurisdictional anmpbunt, the court of appeals reviews that
judgrment de novo. Spielman, 251 F.3d at 4.

The basic error commtted by the district court was to
eval uat e t he anount-in-controversy by reference to anounts that the
Suprene Court of Puerto Rico has found reasonable in tort cases.
As we noted in Stewart, the analogy is inperfect in nultiple
respects, nost notably because Puerto Rico does not have jury
trials in civil cases. 356 F.3d at 339. We thus conduct the
anount -i n-controversy inquiry de novo, |looking to each plaintiff
i ndi vi dual |y.

The plaintiffs presented the following evidence in
response to Star-Kist's challenge to the amounts alleged in the
conpl aint: the deposition testinony of each of the four plaintiffs,
the nedical report of Dr. Zegarra (Beatriz's treating physician),
hospital records, receipts for the paynent of Beatriz's treatnent,
pictures of Beatriz's hand after the surgery, and the testinony of
both the school nurse and the school paranedic who initially
treated Beatriz when she cut herself.

This evidence established that after Beatriz cut her
pi nky finger while opening a can of Star-Kist tuna, she went to the
school infirmary. The nurse and a paranedic were able to stop the
bl eeding after fifteen to thirty m nutes. The nurse said that the
cut was deep and bled profusely. A school official called Ms.

Otega at honme to tell her about Beatriz's injury, and Ms. Otega
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went to the school to pick up Beatriz. Ms. Otega then took
Beatriz to the energency roomof a nearby hospital, where a doctor
indicated that Beatriz may have severed her tendons and nerves.
Ms. Otega contacted Dr. Zegarra, a hand surgeon, by phone while
she was at the hospital, and schedul ed an i mredi ate appoi nt ment.
Together, Ms. Otega and Beatriz went imediately from the
hospital to Dr. Zegarra's office.

Dr. Zegarra confirmed that Beatriz had in fact danmaged
her nerves and tendons and determ ned that she required surgery.
He was unable to secure an operating room for that day, so the
surgery was scheduled for April 22, the next day. The surgery,
which required Beatriz to be put wunder general anesthesia,
successfully repaired Beatriz's deep flexor tendon and digital
nerve. After the surgery, Beatriz attended physical therapy, which
was painful, three times a week for a three-nonth period. Beatriz
conti nued the physical therapy for eight nonths in total and wore
a cast throughout that entire period. The therapy inpaired her
ability to wite and paint in school and forced her to drop out of
a volleyball tournament. Her finger bears a snmall scar and is
slightly bent. Despite the successful surgery, Beatriz has been
di agnosed with a 3%partial pernmanent inpairnment of the functioning
of her hand. The nedical prognosis is that the injury could becone

wor se as she grows and that she nmay need nore surgery.



Gven Beatriz's permanent physical inpairnent, the
surgery, and the clained pain and suffering (bearing in mnd the
potential inpact of the injury and its afternmath on a young girl),
we cannot say to a legal certainty that Beatriz could not recover

a jury award larger than $75,000. See Stewart, 356 F.3d at 340

(plaintiffs nmet jurisdictional mninmm where evidence suggested
t hat each had suffered pernmanent physical inpairnent, had endured
non-trivial pain and suffering damages by havi ng to spend honeynoon
in a hospital, and m ght require future nedical services); Gebbia

v. Wal-Mart Stores, Inc., 233 F.3d 880, 883 (5th Cr. 2000)

(plaintiff's allegations that, as a result of falling in
defendant's store, she sustained injuries to her wist, knee and
back, resulting in permanent disability and disfigurenent and
causi ng pain and suffering and | ost wages, were sufficient to neet
jurisdictional anount-in-controversy requirenent); Rosenboro v.
Kim 994 F.2d 13, 18-19 (D.C. Cr. 1993) ("[T]he presence of
medi cal evidence showng that a plaintiff is suffering from a
continuing or permanent physical inpairment [is] an inportant
indicator” in determ ning whether the plaintiff neets the anpunt-
i n-controversy requirenent).

The other plaintiffs fare differently. Ms. Otega
presented evidence that she paid $4,927.07 for past nedica
expenses and says that she anticipates paying $25,000 in future

nmedi cal expenses. She also clains that her enotional distress



damages total ed $250, 000. W assune arguendo that Ms. Ortega can
claimthe past nedi cal expenses and sone future nedi cal expenses.?
But there was no support at all for the $25,000 figure for future
nmedi cal expenses that she all eged, and a | ower figure appears to be
in order, given that past expenses were | ess than $5,000. Even if
she could claimall $25,000, there is still quite a gap between the
medi cal expenses and $75, 000.

We conclude that Ms. Ortega cannot fill this entire gap

with her enotional distress danages. Cf. Jinenez Puig v. Avis

Rent-A-Car Sys., 574 F.2d 37, 40 (1st Cr. 1978) (amount-in-

controversy requirenent of $10, 000 was not net in claimfor short-
| ived enbarrassnent and anger resulting froma car-rental clerk's
public destruction of credit card and announcenent that plaintiff
had failed to pay his bills). One of the normal responsibilities
of parenthood is dealing with a child' s cuts and scrapes, and here
the injuries were relatively mnor. Neither Beatriz nor her nother
sought any counseling relating to the injury. Mor eover, Ms.
Otega did not personally wtness Beatriz's accident or the
i edi at e aftermath.

Ms. Otega tries to argue that she neets the
jurisdictional anmount by relying on remttitur cases. Certainly

courts may resort to analogous cases involving remttitur in

3 As for future nedical expenses, Ms. Otega suggested in her
deposition that any future surgery Beatriz m ght have on her finger
woul d be el ective.

-9-



determ ning whether a plaintiff can neet the anount-in-controversy
requirenent in a diversity case. But the utility of remttitur
cases will vary depending on at | east three factors -- the factua
simlarities between the cases, the difference in viewuoints
between the start of a case and the end of a case, and both the
jury award in the remttitur case and the anobunt to which it was
reduced.

Rem ttitur of a jury award is ordered when the award is
"grossly excessive, inordinate, shocking to the conscience of the
court, or so highthat it would be a denial of justice to permt it

to stand." Correa v. Hosp. San Francisco, 69 F.3d 1184, 1197 (1st

Cir. 1995). In such cases, the rule in this circuit is that the
jury award should be remtted "to the maxi nrumthat woul d be upheld

by the trial court as not excessive." Jones & Jones v. Pineda &

Pi neda, 22 F.3d 391, 398 (1st Cr. 1994). The plaintiff has a
choi ce between accepting the remttitur anmount or opting for a new

trial. See Liberty Mut. Ins. Co. v. Cont'l Cas. Co., 771 F. 2d 579,

588 (1st Cir. 1985).
Wiile remttitur determ nations are based on what has
been proved at trial, anpbunt-in-controversy determ nations are nade

at the outset of the case. See generally 14B Wight & M|l er, Fed.

Prac. & Proc. § 3702 (2d ed. 2003). This different procedural |ens

conplicates determning whether there is sufficient factual

simlarity between the remttitur case and the jurisdictional case.
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To be useful, the facts of injury and damages that were actually
proved to the jury in the remttitur case nust be simlar to the
facts, taken in the light nost favorable to the plaintiff, that
could be proved in the jurisdictional case.

Moreover, for an analogy to a remttitur case to be
useful, the difference between the nunmbers involved in the
remttitur case nust be taken into account. These anounts are (1)
the jury award that was deened excessive in a remttitur case and
(2) the anobunt to which that award was remtted. |If, assum ng the
cases are otherwise simlar, both nunbers are above the
jurisdictional mnimm (i.e., $75,000), then the remttitur case
supports the conclusion that the anount-in-controversy requirenent
has been net. Simlarly, if both the jury award and the anmount to
which it was renmtted are less than $75,000, that supports the
conclusion that the anount-in-controversy requirenent cannot be
et .

More problematic are rem ttitur cases hovering around t he
jurisdictional anmobunt -- i.e., cases in which the jury award is
above the jurisdictional amount but the anmpbunt to which the award
was remtted is below the jurisdictional amount. |In theory, the
amount to which the award was remtted should be the nmaxi num
possi bl e anobunt that was |legally permssible, and thus should be
t he applicabl e basis of conparison. But theory is often a | ong way

fromreality. As we have noted before, "converting feelings such
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as pain and suffering and the loss of enjoynent of |ife into
dollars is not an exact science." Smth, 177 F.3d at 33 n.5. One
safety valve for the inherent difficulty in selecting aremttitur
anount is that the plaintiff is given the choice of accepting the

reduced amount or opting for a new trial. See Liberty Mit. Ins.

Co., 771 F.2d at 588. The difficulty in converting pain and
suffering into a dollar anbunt rmakes each case very fact-specific,
t hus decreasing the useful ness of arenmttitur case hovering around
the jurisdictional anount.

Ms. Otega argues by reference to a remttitur case,

Smth v. Kmart Corp., 177 F.3d 19 (1st Gr. 1999). In that case,

a husband and wi fe were shopping in defendant's store when the wfe
was struck on the head by a cooler that fell froma shelf. [d. at
22. As aresult of the blow, the wife | ost consciousness for cl ose
to a mnute, leading the husband to adm nister nouth-to-nouth
resuscitation. 1d. at 22. He testified that he believed his wife
was dead. Id. at 23. Eventually an anbul ance arrived, and
paranmedi cs placed a cervical collar around the wife's neck and
transported her on to the anbul ance using a stiff board that had
been pl aced underneath her. 1d. at 22. The wife suffered fromthe
blow for nonths after the injury. Id. The jury awarded the
husband $250, 000 in enotional distress damages, and the appellate
court remtted that award to $100,000. 1d. at 32-33. Ms. Otega

argues that her case is simlar to the husband's in Snth and that
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even the $100,000 amount to which damages were remitted in that
case is larger than the $75,000 m ni num

Ms. Otega' s reliance on Smith fails even though both
the original award and the reduced anobunt were greater than the
jurisdictional mninum because Ms. Otega's case is not
sufficiently factually simlar to Smth. Beatriz's injury, on the
basis of the plaintiffs' conplaint, was not nearly as dramatic or
di sruptive as the wife's injury in Smth. No one believed that
Beatriz would die of the cut on her finger and there was no
dramatic witnessing of the accident, unlike in Smth. Mor eover,
unli ke the husband in Smth, Ms. Otega has not alleged that the
accident has in any way strained her relationship with Beatri z.
See 1d. at 23.

Beatriz's sister Patrizia has an even |ess substanti al
claimfor enotional distress danages than her nother. Patrizia was
a student in Washington, D.C. at the time of the injury and did not
return honme due to the accident. Although she did take Beatriz to
sonme physical therapy sessions after she returned fromschool over

the sumrer, Patrizia did not mss any work or school obligations to

do so. Like the others, there is no evidence of Patrizia's
receiving any counseling services in connection with her little
sister's injury. It is legally certain that Patrizia could not

recover an award over $75,000 for her enotional distress.
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It is also legally certain that the clainms of Beatriz's
father, Sergio Blanco, do not neet the $75,000 threshold. M.
Bl anco is divorced from Beatriz's nother and does not live with
Beatri z. He spent half a day at the hospital during Beatriz's
surgery, but he did not bring Beatriz to any nedi cal appoi ntnents.
M. Blanco's claimto enotional distress damages over $75,000 is
t oo tenuous.

In short, only Beatriz's claim satisfies t he
jurisdictional requirenments of 8§ 1332. Her fam |y nmenbers' clains
do not neet the mninum anount-in-controversy, and no other
i ndependent basis for federal jurisdiction (e.qg., federal question
jurisdiction) exists over those clains.

B. Supplemental Jurisdiction under § 1367

This leaves the issue of supplenmental jurisdiction.
Beatriz's famly nmenbers cannot file their own suits against Star-
Kist in federal court. The question is whether the suppl enenta
jurisdiction statute, 28 U S.C. §8 1367, allows themto proceed in
f eder al court nonet hel ess on t he basi s of Beatriz's
jurisdictionally sufficient claim

Though sinple to state, the question has not been
answered in this circuit,* and its proper resolution is far from

cl ear. The courts of appeals are sharply divided over whether

“* W noted the issue in the class-action context in Spielmn
v. Genzynme Corp., 251 F.3d 1, 7 n.5 (1st Cr. 2001).
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8 1367 allows parties who cannot thenselves satisfy 8§ 1332's
anount -i n-controversy requirenent to sue in federal court by
joining forces with a plaintiff who can. The Suprene Court once
granted certiorari to resolve the matter, but it ultimately split

4-4 and affirmed without opinion. See Free v. Abbott Labs., Inc.,

529 U. S. 333 (2000).°

The problemhas actually arisen in tw contexts, each of
which is the subject of acircuit split. First, there are cases --
like Beatriz's -- involving the ordinary joinder of additional

plaintiffs under Fed. R Cv. P. 20. Conpare Stronberg Meta

Wrks, Inc. v. Press Mech., Inc., 77 F.3d 928, 932 (7th Cr. 1996)

(where one plaintiff satisfies the anount-in-controversy
requirenent, 8 1367 permts jurisdiction over transactionally

related clains by co-plaintiffs who do not), with Meritcare, Inc.

v. St. Paul Mercury Ins. Co., 166 F.3d 214, 216 (3d Cr. 1999)
(each co-plaintiff nust independently satisfy the anount-in-
controversy requirenent). Second, there are cases involving the
clainms of absent class nmenbers in diversity-only class actions.

Conpare Allapattah Serv., Inc. v. Exxon Corp., 333 F.3d 1248, 1254

(11th Gr. 2003) (section 1367 authorizes jurisdiction over al
class nenbers' clains if the named plaintiffs satisfy the anount-

I n-controversy requirenent); Gbson v. Chrysler Corp., 261 F.3d

> An unexpl ai ned affirmance by an equal |y divided Court has no
precedential value. See Rutledge v. United States, 517 U S. 292,
304 (1996).
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927, 934 (9th Cr. 2001) (same); Rosmer v. Pfizer, Inc., 263 F.3d

110, 114 (4th GCr. 2001) (sane); and In re Abbott lLabs., 51 F.3d

524, 528 (5th Cr. 1995) (sane), with Trinble v. Asarco, Inc., 232

F.3d 946, 962 (8th Cir. 2000) (section 1367 does not extend
jurisdiction over class nenbers who do not independently neet the

amount -i n-controversy requirenent); and Leonhardt v. W Sugar Co.,

160 F.3d 631, 640 (10th Cir. 1998) (sane).® Because the sane
statutory |anguage applies in both contexts, sone courts have
| unped the two together for purposes of § 1367. See, e.q.,
Meritcare, 166 F.3d at 218; Stronberqg, 77 F.3d at 931. Qur case
i nvolves only Rule 20 joinder, however, and we express no View
regarding the application of § 1367 in class actions.’

Even aside fromthe circuit split, this is an area where
courts are wise to tread carefully. The problem of pendent-party
jurisdiction inplicates sonme of the nobst sensitive and enduring

issues in the law of federal jurisdiction, and it directly affects

6 The district courts in our circuit are simlarly split.
Conpare Payne v. Goodyear Tire & Rubber Co., 229 F. Supp. 2d 43, 52
(D. Mass. 2002) (section 1367 permts supplenmental jurisdiction
over pendent party plaintiffs who do not thenselves satisfy
requi renents of § 1332); and Duhaime v. John Hancock Mut. Life Ins.
Co., 177 F.R D. 54, 60 (D. Mass. 1997) (sane), wth Arias v. Am
Airlines, Inc., 163 F. Supp. 2d 111, 115 (D.P.R 2001) (each
plaintiff rmnust independently neet the requirenents of diversity
jurisdiction); and Mayo v. Key Fin. Servs., Inc., 812 F. Supp. 277,
278 (D. Mass. 1993) (sane).

“In our view, class actions raise unique problens that wll
be better addressed with the benefit of briefing and argunent in a
case requiring us to consider them See infra note 19.
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the allocation of judicial business anong the state and federa
courts. In the end, certainty can conme only from Congress or the
Suprene Court. For now, we disagree with the Seventh Circuit and
join the Third Crcuit in holding that, at |least in cases of Rule
20 joinder, § 1367 did not upset the settled rule that each
plaintiff nust independently satisfy the diversity statute's
anmount -i n-controversy requiremnent.

1. Backaground

Before 1990, it is clear, Beatriz's famly nenbers could
not have joined in Beatriz's diversity suit unless they each stood
to recover nore than the m ni mumanount required for jurisdiction.
As early as 1911, the Supreme Court declared that "[w] hen two or
nore plaintiffs, having separate and distinct demands, unite for
conveni ence and econony in a single suit, it is essential that the
demand of each be of the requisite jurisdictional amount." Troy

Bank v. G A Witehead & Co., 222 U. S. 39, 40 (1911). That ruleis

now conmonly associated wwth dark v. Paul Gray, Inc., 306 U S. 583

(1939), which reaffirmed Troy Bank after the adoption of the
Federal Rules of Cvil Procedure. See 306 U.S. at 589. Even after

United Mne Wrkers v. Gbbs, 383 U S 715 (1966), in which the

Suprenme Court approved pendent-claim jurisdiction in federal-
guestion cases, see id. at 725, dark remained good |aw
"[Multiple plaintiffs wth separate and di stinct clains nust each

satisfy the jurisdictional-amunt requirenent for suit in the
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federal courts.™ Zahn v. Int'l Paper Co., 414 U. S. 291, 294

(1973); see also Aldinger v. Howard, 427 U S. 1, 15-16 (1976)

(di stinguishing pendent-party jurisdiction from the type of
pendent-claimjurisdiction permtted in Gbbs). If the dark rule
applies in this case, we should affirm the dismssal as to
Beatriz's fam |y nenbers but vacate as to Beatriz, thereby |eaving
Beatriz free to choose between proceedi ng al one in federal court or
voluntarily dism ssing her conplaint and re-filing together with
her famly in the Puerto Rico courts. See dark, 306 U S. at 590.

Whet her O ark continues to apply today depends on how one
reads 28 U . S.C. 8§ 1367, the supplenental jurisdiction statute,
whi ch was enacted by Congress in 1990. See Judicial |nprovenents
Act of 1990, Pub. L. No. 101-650, 104 Stat. 5089, § 310. In
rel evant part, 8 1367 provides:

(a) Except as provided in subsections (b) and (c) or as

expressly provi ded ot herwi se by Federal statute, in

any civil action of which the district courts have

original jurisdiction, the district courts shal

have supplenental jurisdiction over all other

clains that are so related to clains in the action

within such original jurisdiction that they form
part of the same case or controversy under Article

[1l of the United States Constitution. Such
suppl emental jurisdiction shall include clains that
i nvolve the joinder or intervention of additional
parties.

(b) In any civil action of which the district courts
have original jurisdiction founded solely on
section 1332 of this title, the district courts
shall not have supplenental jurisdiction under
subsection (a) over clains by plaintiffs against
persons nade parties under Rule 14, 19, 20, or 24
of the Federal Rules of G vil Procedure, or over
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clains by persons proposed to be joined as
plaintiffs under Rule 19 of such rules, or seeking
to intervene as plaintiffs under Rule 24 of such
rul es, when exercising supplenental jurisdiction
over such clains would be inconsistent with the
jurisdictional requirenments of section 1332.

The inpetus for Congress's adoption of 8§ 1367 was the Suprene

Court's 5-4 decision in Finley v. United States, 490 U.S. 545

(1989). See generally Raygor v. Regents of the Univ. of Mnn., 534

U S. 533, 539-40 (2002). Finley did not deal with the anmount-in-
controversy requirenent. Rather, the plaintiff in Finley had filed
suit against the United States under the Federal Tort C ains Act
(FTCA), 28 U.S.C. 8 1346(b), alleging that the governnment's failure
to maintain certain airport runway |lights had contributed to the
death of her husband and children in an airplane accident. 490
US at 546. Later, she anended her conplaint to add state-|aw
tort clains against two new defendants, a nunicipality and a
utility conpany. No independent basis for federal subject-matter
jurisdiction existed over those clains. 1d. The Suprene Court
acknow edged that the plaintiff could not have brought her entire
action in state court because federal jurisdictionin FTCA cases is
exclusive, but it held nevertheless that the district court |acked
jurisdiction over the "pendent-party" state-law cl ai ns. Id. at
555-56. The Court concluded by noting that Congress was free to
reverse that result if it wished. 1d. at 556

Congress did so in 8 1367. See Raygor, 534 U S. at 540;

id. at 550 (Stevens, J., dissenting); Ponce Fed. Bank, F.S.B. v.
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The Vessel "lLady Abby", 980 F.2d 56, 58 (1st Cir. 1992) (Breyer,

C.J.) (section 1367 overturns Finley). The text of the statute,
however, can be read to do nore than overturn Finley.?® The
jurisdictional grant, which appears in section (a), is not limted
to cases like Finley involving exclusive federal jurisdiction, or
even to federal -question cases generally. Instead, subsection (a)
permts the district courts to hear any claimarising fromthe sane
constitutional case or controversy "in any civil action of which
the district courts have original jurisdiction.”™ Subsection (b)
then creates an exception to that grant for certain clains in
di versity cases. The result is a jurisdictional grant of such
apparent breadth that, as one comrentator succinctly put it, "the
statute has created confusion in a nunber of areas in which
principles were thought to be well established.™ 13B Wi ght,
MIller, & Cooper, Fed. Prac. & Proc. § 3567.2 (2d ed. 2003).

2. Section 1367 and the Cark Rule

One such area of confusion involves the continued
validity of dark in the wake of § 1367. The case law on this

issue is split between two conpeting interpretations of 8§ 1367.

8 See Arthur & Freer, Gasping at Burnt Straws: The D saster
of the Supplenental Jurisdiction Statute, 40 Enory L.J. 963, 980
(1991) ("Congress could have overruled the holding in Finley quite
sinply and cleanly, wthout affecting other areas. . . . Wy the
statute had to go further, we do not know. That the statute went
further, there can be no doubt.").

-20-



The first, adopted by the Seventh Circuit in Stronbergq,
turns on Congress's failure to include Rule 20 plaintiffs anong
those parties who cannot rely on suppl enmental jurisdiction where
doing so would be inconsistent with § 1332. See § 1367(b)
(restricting supplenental jurisdiction over parties joined as
plaintiffs under Rules 19 or 24, but omtting Rule 20 plaintiffs).
On this reading, 8 1367 overturns O ark and extends suppl ement al
jurisdiction over clains asserted by diversity plaintiffs who
cannot neet the anount-in-controversy requirement, provided that at
| east one plaintiff inthe action has a jurisdictionally sufficient

claim See Stronberqg, 77 F.3d at 930-32.

The second interpretation, originally suggested in an
article by Professor Pfander® and |ater adopted by the Tenth
Circuit in Leonhardt, enphasizes the requirenment in 8§ 1367(a) that
the district court nust first have "original jurisdiction" over an

action before supplenmental jurisdiction can apply. See Leonhardt,

160 F.3d at 640 (citing Pfander). On this reading, 8 1367
preserves the rule in dark and thus does not supply suppl enent al
jurisdiction where, as in this case, only one of the naned
plaintiffs nmeets the anount in controversy. Al t hough Leonhar dt
was a class action case, the Third Crcuit subsequently endorsed

its reasoning in Meritcare, a Rule 20 joinder case wth facts

° Pfander, Supplenental Jurisdiction and Section 1367: The
Case for a Synpathetic Textualism 148 U Pa. L. Rev. 109 (1999).
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anal ogous to the case at bar. See 166 F.3d at 221-22 (citing
Leonhardt with approval).

We recogni ze that pl ausi bl e textual argunents can be made
in favor of either of these readings. For the reasons that foll ow,
however, we concl ude that Leonhardt and Meritcare enbody the better
readi ng of § 1367.

a. Text of § 1367

We begin with the text of the statute. BedRoc Ltd. v.

United States, 124 S. . 1587, 1593 (2004). G ven the historical

and | egal background against which Congress enacted § 1367, we

think the Leonhardt/Meritcare approach makes the best sense of the

statutory text. Still, neither Leonhardt nor Meritcare fully
expl ained the historical and doctrinal significance of Congress's
choice of words in 8 1367. G ven the long history of the Judicia
Code and the enornous body of |aw and schol arship that surrounds
it, that context provides a crucial guide to the nmeaning of the

statute. See Nat'l Archives & Records Adm n. v. Favish, 124 S. C.

1570, 1579 (2004) (assuming, in interpreting a federal statute,
that "Congress legislated against [a] background of |aw,
schol arship, and history").

The first sentence of 8§ 1367 specifies that suppl enental
jurisdiction can only apply in a "civil action of which the
district courts have original jurisdiction.” § 1367(a). That

phrase unanbi guously invokes the | anguage that Congress has used
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for nore than two hundred years to confer jurisdiction on the
f eder al district courts in civil cases. Nearly every
jurisdictional grant in Title 28 provides that "the district courts
shall have original jurisdiction” of "civil action[s]" within the
scope of the grant. See, e.g., 28 U S.C. 88 1331 (federal
questions), 1332 (diversity), 1335 (i nterpl eader), 1337
(antitrust), 1338 (intellectual property), 1339 (postal matters),
1340 (internal revenue). Such grants, in turn, have been the
subject of judicial interpretation for centuries. E.g.

Strawbridge v. Curtiss, 7 U.S. (3 Cranch) 267 (1806). By invoking

the concept of a district court's "original jurisdiction" over a
"civil action," Congress presunptively incorporated into 8 1367 the
| ongstandi ng, judicially devel oped doctrines that determ ne whet her
those statutes confer "original jurisdiction" over a particular

civil action. See Buckhannon Bd. & Care Hone, Inc. v. W _Va. Dep't

of Health & Human Res., 532 U. S. 598, 614-15 (2001) (Scalia, J.

concurring) ("[Where Congress borrows terns of art in which are
accurmul ated the legal tradition and neaning of centuries of
practice, it presumably knows and adopts the cluster of ideas that
were attached to each borrowed word in the body of |earning from

which it was taken . . . ." (quoting Morissette v. United States,

342 U. S. 246, 263 (1952))).
That is inportant because, under well-settled |I|aw,

joinder and aggregation have different inplications for the
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exi stence of "original jurisdiction" in federal-question and
diversity cases. Under the federal -question statute, 28 U S. C
8§ 1331, the original jurisdiction of the district courts is
triggered if the action "aris[es] under the Constitution, |aws, or
treaties of the United States.” All that is required is the

federal question. Gsborn v. Bank of United States, 22 US. (9

Wheat) 738, 822 (1824) (Marshall, C. J.); see Cty of Chicago v.

Int'l Coll. of Surgeons, 522 U. S 156, 164-66 (1997). Joi nder

guestions arise only after "original jurisdiction" is established,
and only to the extent that the court seeks to deci de non-federal
guestions incident to disposition of the federal question.!® See
Gsborn, 22 U. S. at 822.

Under 8 1332, by contrast, joinder and aggregation
questions can actually deternm ne whether the district court has
"original jurisdiction" over the action. Joinder affects original

jurisdiction through the conplete diversity rule of Strawbridge v.

Curtiss, supra. See Wsconsin Dep't of Corr. v. Schacht, 524 U.S.

381, 389 (1998) ("The presence of [a] nondiverse party
automatically destroys original jurisdiction . . : M)

Aggregation issues affect original jurisdiction because dark

10 Until 1980, the federal question statute al so had an anount -
i n-controversy requirenment. See Act of Dec. 1, 1980, Pub. L. No.
96-486, 8§ 2, 94 Stat. 2369 (elimnating the anount-in-controversy
requirenment from§8 1331). |If that requirenment were still in effect
t oday, aggregation issues would affect the existence of "original
jurisdiction" under § 1331.
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prohibits multiple plaintiffs fromconbining their clains to clear

the anount-in-controversy bar. See 306 U S. at 589. Strawbridge

and dark, in turn, are binding interpretations of the diversity

st at ut e. See State FarmFire & Casualty Co. v. Tashire, 386 U S

523, 530-31 (1967) (conplete diversity rule is statutory); Snyder
v. Harris, 394 U S. 332, 336 (1969) (dark anti-aggregationruleis
statutory). Unless both rules are satisfied, the statute does not
confer original jurisdiction on the district court. Shel don v.
Sill, 49 U S. (8 How.) 441, 449 (1850) ("Courts created by statute
can have no jurisdiction but such as the statute confers.").

Thus, Congress preserved both dark and Strawbri dge by

providing that, before supplenental jurisdiction can attach, the
district court nust first have "original jurisdiction" over the

action. See Pfander, Supplenental Jurisdiction and Section 1367:

The Case for a Synpathetic Textualism 148 U. Pa. L. Rev. 109, 148-

49 (1999). In a diversity case, if the dark rule is not nmet, or
if the parties are not conpletely diverse, then the "origina
jurisdiction" requirement in 8§ 1367(a) is not satisfied and
suppl emental jurisdiction will not attach. On the other hand, if
the parties are conpletely diverse and each plaintiff separately
neets the anount-in-controversy requirenment, then 8§ 1332 is
satisfied and the "original jurisdiction” requirenment is net. |If
so, 8 1367 will support any transactionally related clains that the

plaintiffs may wish to bring -- but only so long as 8 1367(b) is
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satisfied, and only as long as original jurisdiction is not
dest royed. This last qualification is inmportant because it
precludes a plaintiff from for exanple, using 8 1367 to circunvent

Strawbri dge by anending her conplaint to add a nondiverse party

after "original jurisdiction" isinitially established. Cf. Gupo

Dataflux v. Atlas G obal Goup, L.P., 124 S. C. 1920, 1926 (2004)

(noting that a post-filing change in the parties to a