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CAMPBELL, Senior Circuit Judge. Plaintiffs-Appellants

appeal froman order of the United States District Court for the
District of Puerto Rico dismssing as tine-barred their § 1983
action. That action was arefiling of their prior identical action
that had been involuntarily dismssed without prejudice as a
sanction for plaintiffs' repeated failure to abide by the court's
orders to proceed with various types of discovery. Plaintiffs
insist that the dism ssal of their action triggered the re-running
of Puerto Rico' s one-year statute of limtations, allow ng themup
to a year to refile the present action. The district court held
otherwise, ruling that as the dismssal was for plaintiffs'
di sobedi ence of the court's orders to proceed, Puerto Rico's usual
"restart” tolling rule would inappropriately reward themand shoul d
not be applied. W affirmthe district court, ruling that even if,
under Puerto Rico law, Puerto Rico's restart tolling principle was
applicable, its use inthis situation wuld violate federal policy
underlying 42 U S.C. § 1983.
I. Background

On January 10, 2002, plaintiffs, termnated public
enpl oyees, filed an action agai nst the Municipality of Conerio, its
mayor, and several nmunicipal officials in the federal district
court in Puerto Rico, raising clains pursuant to 42 U.S.C. 8§ 1983.

See Ruiz-Rosa v. Santiago-Rivera, Gv. No. 02-1034 (JP) (D.P.R).

The conmplaint alleged that the individual plaintiffs were

-2-



di scharged in violation of the United States Constitution for
politically discrimnatory reasons at various tines from January
12, 2001 to June 30, 2001. During the litigation, notw thstanding
nuner ous extensions, the plaintiffs repeatedly failed to conply
with the court's discovery and rel ated orders, providing the court
with no explanation for their refusal to obey its orders. Anobng
other things, plaintiffs failed to explain the | egal theory of each
plaintiff's case, which the judge stated "shoul d have been filed
with the conplaint.” As a result of plaintiffs' msconduct,
defendants | acked the information necessary to file a notion to
dismss on qualified inmmunity grounds.

On January 15, 2003, in response to defendants' notion to
dismss, the district court dism ssed the case w thout prejudice.
At the end of its order, the court stated that it was di sm ssing as
a sanction for plaintiffs' repeated failure to abide by its orders:

The Court nust make it clear that it is not a parking | ot
for stagnant cases. . . . It is evident that with their
non-conpliance, Plaintiffs have not only hindered
Def endant s’ handling of this case, but al so hindered the
Court's carefully laid tinetable for this case. The

Court must nmention that it currently has sonme 15 cases of
this nature on its docket, with a total of alnost 500

plaintiffs. 1t cannot be delaying its crowded docket and
tinmetable with sonething as basic as a | egal theory and
answer s to interrogatories wi t hout a suitable

expl anat i on.

* * %

The Court agrees with Defendants, and for Plaintiffs

repeated failure to abide by this Court's Orders, hereby
GRANTS Def endants' notion to disnmss, and DI SM SSES t hi s
case, w thout prejudice.



The plaintiffs did not appeal fromor otherw se contest the court's
grounds or its order.

On Decenber 18, 2003, nearly one vyear |ater and
approaching three years from the alleged political firings,
plaintiffs filed the instant § 1983 action which, the parties
agree, is identical to the previous one.® No explanation of the
t heory of each plaintiff's case was provi ded. Defendants responded
by nmoving to dismss the new action as tinme-barred, citing the
appl i cabl e one-year statute of limtations, Article 1868(2) of the
Puerto Rico Civil Code, 31 P.R Laws Ann. 8§ 5298(2). In
opposition, plaintiffs denied that the new action was ti me-barred.
They contended, instead, that the bringing of the original action
had tolled the running of the statute of limtations, and that
under Puerto Rico's tolling rules the subsequent dism ssal of that
action wi thout prejudice caused the one-year statute to run anew
fromthe date of dism ssal, providing plaintiffs with an additi onal
year wwthin which torefile their conplaint. As plaintiffs brought
the present action within eleven nonths follow ng the dism ssal,
they insisted that it was tinely filed.

The district judge, who was not the sanme judge who had
dism ssed the previous action, rejected plaintiffs' tolling

argunent. He noted that the previous action had been di sm ssed for

!Several of the plaintiffs in the original action did not,
however, join in the current action.
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plaintiffs' repeated failure to abide by the court's orders. See

Lopez- Gonzal ez v. Santiago-Rivera, 220 F.R D. 386, 386-87 (D.P.R

2004). The judge concluded that to "permt plaintiffs to benefit
fromtheir own nmisconduct by awarding them a new l-year termto
toll the statute of limtations and thus grant themthe unwarranted
option of re-instituting their dismssed suit . . . would be
tantamount to stripping the district court of its sanctioning power
over litigants who choose to blatantly disregard court orders and
mani pul ate court proceedings for their own benefit.” 1d. at 387.
Al ow ng the new one-year term would also unfairly prejudice the
def endants who had diligently defended the original suit. 1d. The
district court, therefore, dism ssed the current action, concl udi ng
that "the involuntary dism ssal of plaintiffs' previous action
al beit '"without prejudice' did not toll the applicable statute of
limtations and the instant action, filed el even nonths | ater, nust
be DISM SSED as tine-barred.” [1d. at 388. This appeal foll owed.
IT. Discussion

W review de novo a district court's order granting a

Rule 12(b)(6) notion based on statute of limtations grounds.

TAGICIB Servs., Inc. v. Pan Am Grain Co., 215 F.3d 172, 175 (1st

Cir. 2000).
A section 1983 action borrows the forumstate's statute

of limtations for personal injury clains. See WIlson v. Grcia,

471 U.S. 261, 269 (1985); Carreras-Rosa v. Alves-Cruz, 127 F.3d




172, 174 (1st Cr. 1997). Here, as the parties agree, the
applicable statute is Puerto Rico's one-year limtations for tort
actions, Article 1868(2) of the Cvil Code, 31 P.R Laws Ann. 8§

5298(2) (2002). Carreras-Rosa, 127 F.3d at 174; see infra note 3.

Federal | aw determ nes the date of accrual. Ri vera- Muriente v.

Agosto-Alicea, 959 F.2d 349, 353 (1st Cir. 1992). Under federa

law, the limtations period began to run when each enployee
received his or her notice of the termnation decision. See
Chardon v. Fernandez, 454 US. 6, 8 (1981). The conpl ai nt

indicates that the plaintiffs recei ved know edge of the chal |l enged
personnel actions at |east by sonetinme during the period from
January 12, 2001 to June 30, 2001.2 Putting aside any issue of
tolling, therefore, the plaintiffs were required to file their
federal conplaints within a year fromthe 2001 dates on whi ch each
received notice of termnation.

Plaintiffs did, infact, file the original action shortly
before expiration of the one-year period. The first issue is
whet her, under Puerto Rican |aw, the involuntary dism ssal of the
original action, a dismssal stated to be w thout prejudice but

expressly inposed as a sanction for non-conpliance with court

2From the conplaint, it appears that six of the eleven
plaintiffs received notice that their enploynent was being
termnated in January 2001. O the remaining plaintiffs, one

plaintiff was term nated on March 30, 2001, three were term nated
on June 30, 2001, and the termnation date of one plaintiff's
enpl oynent i s not stated.
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orders, tolled the statute of limtations so as to cause it to run
anew for one year from January 15, 2003, the date of dism ssal
making tinmely plaintiffs' Decenber 18, 2003, filing of the current
action.

Federal |aw under 8§ 1983 borrows a state's coordinate
rules on tolling unless they are inconsistent with the federa
Constitution and law, or with the federal policy underlying 8 1983.

Board of Regents v. Tomanio, 446 U S. 478, 484-86 (1980);

Rodriguez-Garcia v. Minicipality of Caguas, 354 F.3d 91, 97 (1st

Cr. 2004); FEernandez v. Chardon, 681 F.2d 42, 49-50 (1st Gr.

1982).3% Under Puerto Rico tolling rules, which are based on the
Spanish civil law, the institution of an action in court is
commonly held not only to interrupt the running of the applicable
statute of limtations but, at least in the event of a voluntary or
usual non-prejudicial dismssal of the original action, to cause
the entire limtations period to run anew from the date the

previous action cane to a definite end. Wscovich v. Wber Dental

Mqg. Co., 835 F.2d 409, 410 (1st Cr. 1987) (reporting Suprene
Court of Puerto Rico's reply to certified question); see also

Rodri guez Narvaez v. Nazario, 895 F.2d 38, 43 (1st Cr. 1990)

S\While Puerto Rico is not a state, our court has treated
Puerto Rico as if it were a state for purposes of application of
this rule. See, e.d., Rodriquez-Garcia, 354 F.3d at 97. Neither
party contends ot herw se.
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(collecting cases); Wscovich v. Wber Dental Mg. Co., 19 P.R

Ofic. Trans. 592, 119 D.P.R 550 (1987).

Here, the original conplaint was tinely filed on January
10, 2002, leaving approximtely three days to about five nonths
(depending on the date of accrual for each individual plaintiff)
before the one-year statute would have expired. Thereafter, the
action was involuntarily dismssed by the court w thout prejudice
explicitly as a sanction for plaintiffs' repeated failure to abide
by the court's orders. The instant action was filed el even nont hs
after the dismssal of the original action. Thus, unless, as
plaintiffs contend, the entire one-year limtations period was
renewed by the dism ssal order, the instant action is tine-barred.

I n contendi ng that under Puerto Rico | aw the bringing of
their original conplaint followed by its dismssal wthout
prejudice renewed the one-year prescriptive period as of the
di sm ssal date, plaintiffs rely upon Puerto Rico's restart tolling
principle already nmentioned. Defendants reply that in none of the
cited Puerto Rico cases invoking that principle was the initia
action dism ssed as a disciplinary neasure to sanction plaintiffs
failure to proceed in conformty with the court's orders. For

exanple, Ma v. Compnwealth, 100 P.R R 573 (1972), cited by

plaintiffs, involved nerely an anendnent to the conplaint (to
clarify that the mnor plaintiff's father was seeki ng danages for

his own pain and suffering) made on the first day of trial.



Def endant s there argued that the anendnent was ti me-barred, but the
Court found that the initial conplaint tolled the statute of

limtations. Id. at 5709. In Feliciano v. P.R Aqueduct & Sewer

Auth., 93 PPR R 638 (1966), also cited by plaintiffs, the Court
nerely held that the filing of a conplaint for damages tolled the
statute of limtations, even though the conplaint was not served
within the prescriptive period. [d. at 643.

O her cases enphasized by plaintiffs simlarly do not
specifically relate to involuntary dismissals inposed as

sanctions.* See Garcia Aponte v. Comonwealth of P.R, 135 D.P.R

137, 1994 P.R -Eng. 909243 (1994) (tolling produced by voluntary

di smssal); Duran Cepeda v. Mrales Lebréon, 12 P.R Ofic. Trans.

777, 112 D.P.R 623 (1982) (tolling in the context of previous

dism ssals for lack of jurisdiction and venue); Barrientos v. Gov.

of the Capital, 97 P.R R 539 (1969) (initial conplaint tolled

statute of limtations such that a | ater anmendnent of the conpl ai nt
to join an indispensable party was tinely).
The i ssue before us, therefore, is whether in the present

ci rcunst ances, where a dism ssal wthout prejudice was inposed

‘“Martinez v. Sociedad de Gananciales, 145 D.P.R 93 (1998)
likewise fails to relate to a dismssal for msconduct, and we
further note that plaintiffs have not provided a translation of
Martinez as required under this Court's Local Rule 30(d). Thus,
the case may not be used in support of their position. See
&onzal ez- Moral es v. Hernandez-Arencibia, 221 F. 3d 45, 50 n.4 (1st
Cr. 2000) (finding waiver of argunments stemming from an
untransl ated Puerto Rico Suprenme Court opinion).
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specifically as a sanction for repeated di sobedi ence of the court's
orders, Puerto Rico would apply the same tolling rule applied in
nore conventional cases. Puerto Rico' s tolling rules are products
of the civil law. No Puerto Rican or other civil |aw precedent or
comrentary has been called to our attention dealing with this
precise situation. W cannot, w thout such guidance, confidently
predi ct how the Puerto Rico courts would resolve this case. See

Wscovich, 19 PR Ofic. Trans. at 602; Durédn Cepeda, 12 P.R

Ofic. Trans. at 779-82.

There is, however, a relevant aspect of contenporary
Puerto Rico | aw that should be noted. Rule 39.2 of the Puerto Rico
Rules of Civil Procedure, like Fed. R Cv. P. 41(b), governs
i nvoluntary dism ssals inposed as sanctions for failure to conply
with court orders. Both the federal rule, which governs here, and
Puerto Rico's simlar rule, not only authorize courts to dism ss an
action for a plaintiff's failure to conply with court orders,® but
al so provide that dismssals for non-conpliance with court orders

wi |l operate as an adjudication upon the nmerits unless the court

*Conpare Fed. R Cv. P. 41(b) ("For failure of the plaintiff
to prosecute or to conply with these rules or any order of court,
a defendant may nove for dism ssal of an action or of any claim
agai nst the defendant."), wth 32 P.R Laws Ann. App. IIl, R
39.2(a) (2001) ("Where the plaintiff fails to conply with these
rules or with any order of the court, the court, onits own notion
or on notion of a defendant, may dism ss an action or any claim
against him").
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ot herwi se specifies.® Thus, had the district court dismssed the
first action without |abeling the dismssal as being "wthout
prejudice," the action woul d have been automatically term nated as
an adj udi cati on upon the nerits.

Here, the court "otherw se specified" by declaring the
dismssal to be "without prejudice.” A dismssal wthout
prejudice, as opposed to an adjudication upon the nerits, "is
di sm ssal without barring the plaintiff fromreturning later, to

t he sane court, with the same underlying claim"” Sentek Int'l Inc.

v. Lockheed Martin Corp., 531 U S. 497, 505 (2001). Thus, the

district judge, by dismssing wthout prejudice, permtted
plaintiffs to continue with their lawsuit. Defendants argue that
this is all very well -- the "w thout prejudice" |anguage avoi ded
res judicata and allowed the litigation to continue. But, say
defendants, this in no way necessarily indicates that the full
statute of limtations should be allowed to rerun, given the fact
that the disnissal was explicitly for repeated failure to abide by
the court's orders -- serious m sconduct that enabled plaintiffs to
stop the case dead in its tracks in spite of defendants' diligence.

Allowing plaintiffs another full year to delay in such

®Unless the court in its order for disnissal otherw se
specifies,” a dismssal wunder Rule 41(b) "operates as an
adj udi cation upon the nmerits.” Fed. R CGv. P. 41(b). A dismssa
under the Puerto Rico rule simlarly "operates as an adjudi cation
upon the nerits,"” "[u]lnless the court in its order for dism ssal
ot herwi se specifies.” 32 P.R Laws Ann. App. IIl, R 39.2(c).
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circunstances would sinmply reward and exacerbate rather than
counteract their earlier, abusive foot-dragging.

I n anal ogous circunstances, our court has held that an
i nvoluntary di sm ssal nade wi t hout prejudice but as a sancti on does
not toll the statute of limtations under common | aw and equitabl e

principles. See Chico-Velez v. Roche Prods., Inc., 139 F.3d 56

58-59 (1st Cir. 1998) (dismi ssal without prejudice for failure to
prosecute did not toll 90-day filing period for action under the

Americans with Disabilities Act); Hlton Int'l Co. v. Union De

Tr abaj adores De La I ndustria Gastronomca De P.R, 833 F.2d 10, 11

(st Cir. 1987) (dism ssal of action under the Labor Managenent
Rel ations Act "without prejudice" as a sanction for enployer's
failure to conply with discovery order did not toll the statute of
limtations).

W cannot say for sure whether simlar considerations
woul d | ead a Puerto Rico court to make an exception in this case to
its civil law restart tolling principle. Neither the district
court nor the parties have pointed to a specific, nmaterial

exception in the civil law. However, in Duran Cepeda v. Morales

Lebrén, Chief Justice José Trias Mnge nentions a footnote to a
civil law commentary "[f]or cases where the [tolling] rule is
abused or used in bad faith." 12 P.R Ofic. Trans. at 785 n.1

This follows a declination to discuss, as immterial to that case,

"possi bl e exceptions to [the general restart] rule.” 1d. at 785.
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Thus, it seens there are exceptions inthe civil lawto the restart
rule, and that abuse or bad faith conduct would be a basis for an

exception. See id.; see also Feliciano, 93 P.R R at 643 (noting

that the tolling rule "does not constitute a license to delay

unjustifiedly the determnation of liability of a debtor inasmuch

as Rule 39.2 of the Rules of Civil Procedure . . . provide[s] for

t he dism ssal of the action for failure to prosecute with diligence
M)

Here, the plaintiffs abused the court's processes. They
repeatedly failed to abide by the court's orders and so allow the
case to nove forward. By their msconduct, as the court found,
plaintiffs "hindered Defendants' handling of this case" and "the
Court's carefully laid timetable for this case.” In such
circunst ances, when allowed to refile their case after dism ssal
plaintiffs were under an inplicit obligation to refile pronptly
rather than to continue for another year the very delay that had
caused the court to dismss. Plaintiffs, however, waited out
al nrost another full year -- only to file an identical, unanplified
conplaint, which the first judge had al ready said was deficient.

As noted, Puerto Rico's Rule 39.2(c), like Fed. R Civ.
P. 41(b), expressly authorizes dism ssal of a case for violation of
court orders. See supra note 5. No |less than the federal courts,
Puerto Rico accepts the fam liar proposition that "di sobedi ence of

court orders, in and of itself, constitutes extrene m sconduct
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(and, thus, warrants dismssal).” Tower Ventures, Inc. v. Gty of

Westfield, 296 F.3d 43, 46 (1st Cr. 2002). It would seem odd

therefore, if Puerto Rico law were interpreted in the present
ci rcunstances to give plaintiffs, whose previ ous case was di sm ssed
for failure to nove forward in conpliance with court orders,
anot her full year to do nothing before bringing a repeat action.
For plaintiffs to sit on their hands for nearly a full year before
refiling, as they did here, m ght in such circunstances, regardl ess
of the restart rule, be regarded by a Puerto Rico court -- as it
was below -- as wongful conduct wunfairly prejudicing the

def endants. See Duré&n Cepeda, 12 P.R Ofic. Trans. at 785 & n. 1.

To be sure, in dismssing without prejudice, the district
judge nmay be presuned to have neant to allow plaintiffs to refile
their claimw thin whatever tine, if any, lay within the applicable
statute of limtations.” But it does not follow that he neant to
reward them by resetting the ganme clock back to zero at the very
nonent of the disciplinary dism ssal. That doing so woul d be wrong

was the view of the second Puerto Rico district judge, and this,

The Suprene Court of the United States has stated that
"Black's Law Dictionary (7th ed. 1999) defines . . . 'dismssa
W thout prejudice’ as '[a] dismssal that does not bar the
plaintiff from refiling the lawsuit wthin the applicable
limtations period.'" Sentek Int'l Inc., 531 U.S. at 505-06. The
question here is what is the applicable limtations period and, in
particul ar, whether an exception to the restart conmponent of Puerto
Rico's tolling rule would be nade in a situation where renewal of
t he runni ng of the statute would extend and reward the very abusive
conduct that led to dism ssal.
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upon consideration, is our own view of Puerto Rico's law in these
very special circunstances, although, given the civil |aw basis of
Puerto Rico's tolling rule, we cannot say for sure.

What ever the correct reading of Puerto Rico' s |aw,
however, the egregi ous conduct exhibited in this case warrants our
hol di ng that federal policies underlying 42 U S.C. 8 1983 require
that we apply in this federal case sonmething less than Puerto

Rico's restart tolling principle. See Tonmanio, 446 U.S. at 484-86

(federal |aw under 8 1983 borrows state's tolling rule unless it is
i nconsistent with federal policy underlying the cause of action).

In this case, use of the restart tolling rule would
frustrate the policy of repose, applicable in federal |awsuits, see
id. at 487-88, which "is designed to protect defendants agai nst the
prosecution of stale clains and to protect the courts from havi ng
to decide the nerits of such clains when the plaintiff has slept on

his rights.” WIlians v. WAl sh, 558 F.2d 667, 675 (2d G r. 1977).

Here, plaintiffs not only hindered the progress of the original 8§
1983 action by repeatedly disobeying court orders without
expl anation, but they waited nearly one year after dism ssal (and
al nost three years after the alleged firings) tofile the very sane
conplaint the first district judge had already determ ned to be

i nadequate. To permt such flagrant and abusive delay in these
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ci rcunst ances woul d di sturb any peace of m nd def endants possessed
after dism ssal of the original action.?

The strong policy of repose applicable in federal cases
is particularly pertinent in a 8 1983 case, |like this one, brought

agai nst governnent officials. See Harlow v. Fitzgerald, 457 U.S.

800, 816 (1982) (taking into account the "the general costs of
subjecting [governnent] officials to the risks of trial--
distraction of officials fromtheir governnental duties, inhibition
of discretionary action, and deterrence of able people frompublic
service"). Particularly essential, the Court has ruled, is the
pronpt disposition of qualified inmunity defenses in suits agai nst
governnment officials for an alleged violation of a constitutional
right so as to reduce the litigation burden in tinme and noney upon

the officials. See, e.g., Mtchell v. Forsyth, 472 U.S. 511, 526

(1985); Harlow, 457 U S. at 816-18.

The above federal policies would be underm ned if these
plaintiffs, upon the court's dism ssal of their case in order to
sanction their inproper delaying tactics, were to be allowed yet

anot her year's delay under the restart rule. Wth respect to the

81 n Fernandez v. Chardon, 681 F.2d 42, 50 (1st Cr. 1982),
this court held that Puerto Rico's restart tolling rule applies
where a cl ass action asserts a § 1983 clai mand class certification
is denied for lack of nunerosity. |In the circunstances, we went on
to state that the application of the Puerto Rico restart rule was
not inconsistent with the principles of repose and federalism |1d.
In that case, however, the denial of class certification in the
original action did not involve the delay-related m sconduct
present here.
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policy favoring the pronpt disposition of qualified inmmunity
def enses, we note that defendants here were unable to file their
notion to dismiss for qualified imMmunity because of plaintiffs'
failure to provide, as ordered, their legal theories of the case.
Application of the restart rule would add a further burdensone year
of pending litigation upon the backs of these defendants. And the
instant conplaint, like plaintiffs' previous one, still fails to
state a legal theory for each plaintiff, as earlier ordered,
| eaving matters still at square one. We think federal policy
requires in this instance that the restart rule not be used as the
di spositive yardstick. W hold that application of that rule here
woul d contravene signi ficant policy concerns underlying plaintiffs'
cause of action under 42 U S.C. § 1983.

ITI. Conclusion
We affirm the order of the district court dismssing the

action bel ow.
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