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STAHL, G rcuit Judge. Beforethe Court are appeal s fol | owi ng

t he convi cti on and sent enci ng of def endant s-appel | ants Hui Lin, Nai
Fook Li, Yiu M ng Kwan, Ju Lin, Mao Bi ng Mu, Sang Li, and Ben Lin (the
“appel lants”). 1n an en banc opi nionissued today, we rejected several
argument s t hree of the appel |l ants rai sed concerni ng their purported
ri ghts under two i nternational treaties. Inthis panel opinion, we
addr ess t he bal ance of all of the appellants' clains. W reject their
chal | enges, and affirmthe convictions and sentences.

We adopt in full, and reference herein, the facts and
procedural history as recited in the conpanion en banc opinion
nmenti oned above. Put very briefly, the appellants engaged in a
conspiracy to smuggl e nati onal s of the Peopl e's Republic of China
(“China”) intothe United States on a ship called the XI NGDA. Hui
Lin, Yiu M ng Kwan, and Nai Fook Li (the “l and-based defendants”)
operating out of the United States, net with various | awenf or cenent
personnel, including |l mmgrationand Naturalization Service Speci al
Agent M chael Rendon and Coast Guard Agent Ri ck Cox. Rendon, Cox, and
t heir associ at es posed as fi sher men who owned a boat on whi ch t hey were
willingtotransport thealiens duringthe final |eg of their journey
fromChi na. The | and- based def endants negoti ated with t he agents and
acted as | i ai sons between t he agents and t he remai ni ng appel | ants.
Meanwhi | e, Mao Bi ng Mu, Sang Li, Ju Lin, and Ben Lin (the “shi pboard

defendants”) organi zed the XINGDA' s trip fromChina and travel ed
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aboard the vessel as it progressed toward the rendezvous with t he
agents' boat. It appears that Ju Linwas, inthe words of the Xl NG DA
passengers, “the boss,” that Ben Lin pil oted the ship, and t hat Mao
Bi ng Mu and Sang Li, anpong ot hers, acted as “enforcers” to keep the
al i ens under control duringthelongtrip. Beforeits rendezvous with
t he agents' boat, the XI NGDA was i ntercepted and boarded by officers
of the United States Coast Cuard.

Di scussi on

In this opinion, we address various evidentiary and
sentenci ng i ssues rai sed by t he appel l ants. W rej ect each chal | enge.
| . Deni al of Appellant Ben Lin's Modtionto Suppress Evi dence of

Hi s Conduct Tendi ng to Denonstrate That He WAs t he Captain

of the Ship

Ben Lin argues that the district court erredinrefusingto
suppress evi dence t hat he went to the bridge of the ship and reduced
t he speed of the XINGDAin response to arequest by the Coast Guard
boarding team He clains that this action constituted a non-M randi zed

communi cati ve act inresponse to custodial interrogation and therefore

shoul d have been suppressed under M randa v. Arizona, 384 U. S. 436

(1966) .
It is well established that M randa warnings nust be
communi cated to a suspect before he is subjected to "custodi al

interrogation.” See United States v. Ventura, 85 F. 3d 708, 710 ( 1st

Cir. 1996). A "custodial situation necessitatingMranda warni ngs
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arises. . . where 'thereis afornal arrest or restrai nt on freedomof

nmovenment of the degree associated with a formal arrest.'" United

States v. Masse, 816 F. 2d 805, 809 (1st Cir. 1987) (quotingCalifornia

v. Beheler, 463 U. S. 1121, 1125 (1983)). The term®interrogation”
enconpasses not only express questi oni ng but al so "any words or acti ons
on the part of the police (other than those normally attendant to
arrest and custody) that the police shoul d knoware reasonably |ikely

toelicit anincrimnatingresponse fromthe suspect.” Rhode Islandv.

Innis, 446 U. S. 291, 301 (1980) (internal footnotes onmtted).
We do not agree that the Coast Guard' s request that the XI NG
DA's crewslowthe ship for further boardi ng can be construed as a
custodi al interrogation under Mranda. First, notw thstandi ng any
suspi cion that the XI NGDAwas snuggling aliens intothe United States,
t he Coast Guard' s routine stop, boardi ng, and i nspecti on of a vessel on

t he high seas i s not considered “custodial.” See United States v.

Magdani el - Mra, 746 F. 2d 715, 723 (11th Cir. 1984); United States v.

Gray, 659 F. 2d 1296, 1301 (5th Gr. 1981). The "custody" determ nation
enpl oys an objective test; the only relevant inquiry is how a
reasonabl e man i nthe suspect's position woul d have understood his

situation. See Ventura, 85 F.3d at 711. By all accounts, the Xl NGDA

crewconsented to the Coast Guard's boardi ng. The request that the
crewslowthe ship-- towhich Ben Linresponded -- was nade duri ng t he

openi ng nonent s of this boarding. No arrests had been nade at t hat
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poi nt, and no accusati ons of sruggl i ng had been | evel ed. The of ficers
had nmerel y conmenced a routi ne safety i nspecti on and obt ai ned a copy of
t he ship's registrati on papers. Mreover, although the crewnenbers
wer e gat hered i n one section of the ship during the inspection, it
appears t hat t he Coast Guard had nei t her applied nor t hreatened any
force. Thus, at the time Ben Lin engaged in the putatively
conmuni cati ve behavi or at i ssue, the boardi ng and i nspecti on had not
yet risentothe level of a"formal arrest or restraint on freedomof
nmovement of the degree associatedwith formal arrest.” Stansbury v.

California, 511 U.S. 318, 322 (1994); see also United States v.

R oseco, 845 F. 2d 299, 303 (11th G r. 1988) (hol di ng t hat t he appel | ant
was not in "custody” during aninitial boarding, despite the existence
of probabl e cause to arrest, because t he appel | ant was not t ol d he was
under arrest and because t he Coast Guard nerely engaged i n aroutine
boar di ng and i nspecti on procedure in gathering the crewto one area of
t he ship).

Further, evenif appellant had beenin "custody" for M randa
pur poses, we cannot descri be Oficer Hlbert's request to slowthe ship
as "interrogation." The sinple request to slowthe ship was not a
remark that O ficer H | bert shoul d have known was reasonably likely to
elicit anincrimnatingresponse. Rather, the request appears to be of
the type that woul d nornal |y attend a nautical arrest. Comuni cations

that are "normally attendant to arrest and custody"” are not
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“interrogation” as the word i s understood byM randa. |nnis, 446 U.S.

at 301.
For all of these reasons, wereject BenLin' s challengeto

the district court's denial of his nmotion to suppress.



1. Adm ssi on of Evidence of the Conditions On Board the Ship
and the Treatnment of the Passengers on the Vessel

Appel I ants Mao Bi ng Mu, Sang Li, and Ben Li n next argue t hat
the district court erredinallow ngthe governnment to present evi dence
concerni ng t he condi tions aboard t he XI NGDA, the deprivations suffered
by the al i en passengers, and t he harsh treat nent of those passengers.
They contend t hat t hi s evi dence shoul d have been excl uded under Fed. R
Evid. Rul e 403 because its probative val ue was substanti al | y out wei ghed
by the ri sk of unfair prejudice. The district court foundthat the
testinony's probative value exceeded any prejudicial inpact.
Adm ssibility determ nations under Rul e 403 are conmttedtothetrial

court's sound di scretion, see United States v. Rodri guez- Estrada, 877

F.2d 153, 155 (1st G r. 1989), and we revi ewonly for an abuse of that

di scretion, see United States v. Aguil ar-Aranceta, 58 F. 3d 796, 801
(1st Cir. 1995). W find no such abuse here.

Appel l ants refer to the graphic testinony of the filthy
conditions prevailinginthe hold of the ship, thelack of adequate
saf ety devi ces on board, and t he beati ngs suffered by t he passengers,
arguing that this evidence was not relevant to any issues to be
determ ned by thejury and that, evenif relevant, it was sounfairly
prejudicial that it should have been excluded. W agree with

appel lants that this evidence was prejudicial in that it had the



potential toinflanme thejury agai nst those who created and control | ed
this i nhumane environnment.

The gover nment responds first that in order to present proof
that the crimnal enterprise was conducted “for profit,” it neededto
establish not only the price paid by the aliens for the 54-day voyage,
but alsothetrip's mninmal costs tothe coconspirators. Those costs,
t he governnment argues, were best evi denced by t he XI NG DA' s shoddy
condi tions, neager provisions, and i nadequat e saf ety measures. Second,
t he governnment argues that Mao Bing Mu and Sang Li served as
"enforcers” over the aliens and that, w t hout evi dence of the beati ngs,
t he gover nment woul d not have been abl e to prove their participationin
t he conspiracy.

W agree that this evidence was probative to material issues
to be determ ned by the jury, notwi thstandingits prejudicial nature.
Intheir brief, appellants admt that the evi dence of beatings was

relevant totheroles of Mo Bing Mu and Sang Li.* Infact, it appears

1Al t hough appel | ants concede the rel evance of the beatings, they
conpl ai n t hat the evi dence of the "continuing effects of the beatings”
on the victins went far beyond t hat which was rel evant tothe role
i ssue. However, the governnent correctly notesthat it didnot elicit
any such "continuing effects" testinony; appellants did. Chou Lee Li
testifiedondirect exam nation by the governnent only that he "felt
painall over” inmredi ately after the beating. It was Ben Lin's counsel

who, on cross-exam nati on of Chou Lee Li, introduced Agent Rendon's
notes from the Guantanano Bay interviews, which recounted Li's
statenment that he still suffered painfromthe beating. Sang Li's

counsel then offered this statenent into evidence. Having brought that
evi dence out at trial, defendants may not nowconplainit was error to
have | et them do so.
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t hat t he evi dence of the beati ngs was t he only evi dence of fered t hat
was relevant to this question. As for the evidence of shipboard
condi ti ons, evidence of the substantial price paidfor passagetothe
United St ates goes al ong way towar ds proving profit, but it does not
concl usively prove the i ssue wi t hout sonme showi ng of the costs of the
voyage. Thus, evidence regarding the i nadequacy of the vessel,
includingits physical linmtations and spartan provi sions, was very
probative to this elenment of the offense.

Havi ng found t hat the evi dence at i ssue was bot h prej udi ci al
and probative, we nust bal ance these findings in maki ng a Rul e 403
determ nation. The district court is granted "especially w de

| atitude"” in Rul e 403 bal ancing. See United States v. R vera, 83 F. 3d

542, 545 (1st Cir. 1996). "Only rarely -- and in extraordinarily
conpel ling circunstances -- will we, fromthe vista of a cold appell ate
record, reverseadistrict court's on-the-spot judgnment concerningthe

rel ati ve wei ghi ng of probative value and unfair effect.” Freenmanv.

Package Mach. Go., 865 F. 2d 1331, 1340 (1st Gr. 1988); see al so Uni t ed

States v. Tutiven, 40 F.3d 1, 6 (1st Cir. 1994) (citing Freeman in

uphol di ng an adm ssibility determnation), cert. denied, 514 U. S. 1031

(1995). The | egal standard is al so sonewhat wei ghted i n favor of
adm ssibility. Inorder to be excluded, the evidence nust be not only

be prejudicial, but unfairly prejudicial, and nust not only outwei gh
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probative val ue, but substantially outwei gh probative val ue. See

Ri vera, 83 F.3d at 545.

Based on thi s deferential standard, we cannot find that the
district court conmtted reversibleerror inadmttingthe evidence at
i ssue. Wilethe evidence certainly had a potential for prejudice, it
was al so highly rel evant toissues beforethejury. This case sinply
does not present the type of "extraordinarily conpelling circunstances”
t hat woul d warrant our upsetting the bal ance al ready struck by t he
di strict court. W thus accord deferencetothe district court's Rule
403 determ nati on.

L1l Upwar d Depart ure Based Upon t he Condi ti on of the Vessel and
t he Treatnment of the Passengers Aboard the Vessel

Appel | ants Nai Fook Li, Yiu M ng Kwan, Ju Lin, and Hui Lin
next argue that the district court erred in inposing an upward
departure fromt he sent enci ng gui del i nes due to t he condi ti ons on board
the vessel and the treatnment of the aliens. At each appellant's
sent enci ng hearing, the court i nposed an upwar d departure pursuant to
US S. G 8§ 2L1.1, Application Note 5, which states that "[i]f the
of f ense i nvol ved danger ous or i nhumane treatnment, death or bodily
i njury, possession of a dangerous weapon, or substantially nore than
100 al i ens, an upward departure may be warranted. " The court found by
a preponder ance of the evi dence that each of these four disjunctive

conditions existedinthis case, based on specific findings of (1)
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i nadequat e f ood and wat er; (2) corporal punishment; (3) bodily injury
and threats of serious bodily injury; (4) degrading conditions and
confinement inthe hold of the ship; (5) i nadequat e saf ety measures on
t he ship; (6) possession of nunerous weapons; and (7) invol venent of
nore than 100 al i ens. Wth respect to appel |l ants Hui Li n and Nai Fook
Li, the court al so supported the decisionto depart upward by i nvoki ng
U S.S.G 8 5K2.8, which authorizes a departure when t he def endant's
conduct was "unusual | y hei nous, cruel, brutal, or degradingtothe
victim"

The four appel l ants argue that the district court erredin
finding that the conditions on board the XI NG DA were reasonably
foreseeabletothem |In so arguing, appellants recogni ze that, inthe
case of ajointly undertaken crimnal activity such as a conspiracy,
each of themis responsible for all of the reasonably foreseeabl e acts
and om ssions of others in furtherance of the conspiracy. See U. S. S. G

§ 1B1.3(a)(1)(B).?2

2Sent enci ng Qui del i ne 8 1B1. 3(a) (1) (B) does not expressly apply tothe
upwar d depart ure under Application Note5to 8 2L1.1. It expressly
applies to determ nati ons of the base of fense | evel, specific offense
characteristics, Chapter Two cross-references, or Chapter Three
adj ust nents. However, appel | ants do not object tothe district court's
use of the "reasonably foreseeabl e conduct™ principlein applyingthese
upwar d departures; they actually agreewithit. Because we concl ude
that the conditions aboard the XI NG DA were foreseeable to these
appel I ants, we need not det erm ne whet her foreseeability was required
or not. We will assune arguendo, w thout hol ding as nuch, that
foreseeability was required.
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We revi ewdepartures for abuse of discretion. See Koon v.

United States, 518 U.S. 81 (1996); United States v. Brewster, 127 F. 3d

22, 25 (1st Gr. 1997), cert. denied, 118 S. Ct. 1543 (1998). However,

factual findings at sentenci ng nust sati sfy only a preponderance of the

evi dence standard, see United States v. Bl anco, 888 F. 2d 907, 909 ( 1st

Cir. 1989), and we reviewthose findings only for clear error, see

United States v. Mocciola, 891 F. 2d 13, 16 (1st Cir. 1989). Because

each appel | ant chal | enges factual findi ngs regarding his participation
in, know edge of, or ability to have foreseen t he i nhumane treat nent
and condi tions aboard the XINGDA, it isthis latter standard t hat
appl i es here, at | east for Ju Lin, Nai Fook Li, and Yi u M ng Kwan, who
have preserved this i ssue for appeal. Because Hui Lin did not object
to this upward departure at his sentenci ng hearing, we reviewhis

arguments onthisissueonly for plainerror. See United States v.

Forbes, 16 F.3d 1294, 1300 (1st Cir. 1994).

A. Hui Lin

Hui Lin argues that there has been no showi ng that he
anti ci pat ed or shoul d have anti ci pated the acti ons of the crewor the

condi ti ons aboard the XINGDA. 2 He argues t hat he was not on the ship

3Thi s positionis at odds with the position Hui Lin's counsel took at
sent enci ng, where he argued first that "it was foreseeabl e t hat much of
t hi s conduct coul d happen aboard t he vessel ," and second that Hui Lin
and Yi u M ng Kwan di d not knowt hat the crewnenbers were "going to go
crazy and do t he ki nd of stuff they did," but that they "shoul d have
foreseen it."
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and di d not communicate with the ship during the voyage. He al so
argues that there was no evi dence t hat he ever ordered or encour aged
the use of force or the deprivations suffered by the passengers.
Hui Lin's argunent is unavailing, especially under the
applicable "plainerror" standard. The facts (evenif true) that he
was not on the ship, did not communi cate with the ship, and di d not
order the actions or conditions aboard the ship, do not requirethe
concl usion that Hui Lin coul d not have known about or at | east foreseen
the crew s actions or the ship's conditions. Several factors noted by
t he gover nnent support the opposite conclusion. First, Hui Lin's
pl anni ng and negoti ati on denonstrated t hat he was cl early i n charge of
t he st at esi de portion of the smuggling conspiracy. Second, his concern
with finances duringthe negoti ations supports the inference that he
under st ood t he i nportance of frugality with respect to all aspects of
the conspiracy. Third, Hui Lin knew of the inadequacy of the
of f| oadi ng vessel, but arranged for the aliens to be transportedinto
the United States on that vessel anyway. Wen it was poi nted out that
t he condi tions aboard t he fishing vessel woul d be | ess than i deal, Hui
Lin stated that the aliens woul d si nply have to sit bel owdeck and st ay
awake for two days. Fourth, Hui Lin knewthat seven or ei ght enforcers
woul d control the aliens on both the XI NGDA and t he of f| oadi ng vessel .
We agree with the governnment that therewas little needto provide for

enf orcers on such a voyage unl ess t he negoti ati ng appel | ants knewt hat
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the conditions were likely to provoke unrest. Finally, Hui Lin was
present when Nai Fook Li tol d Agent Rendon t hat t he of f| oadi ng vessel
need not have enough life jackets for the passengers.

Fromt hese facts, the district court coul d properly have
found t hat Hui Lin either knewof or coul d have foreseen the crew s
actions or the dangerous and i nhumane condi ti ons aboard t he Xl NG DA.
Even if we assune that Hui Lin did not have full know edge of the
manner i n which the aliens woul d be treated, the conversations with the
undercover agents denonstrate that he coul d have and shoul d have
foreseen many of the conditions, deprivations, and abuses suffered by
t he unfortunat e passengers. Thus, the upward departure was not plain
error.

B. Ju Lin

Ju Lin offers the weakest argunment on this issue. He
contends that it was not shown by a preponderance of t he evi dence t hat
he control | ed or caused t he i nhumane conditions. We note first that
such direct control or causation of the conditionsis not required. As
di scussed above, Ju Linis responsiblefor the conditions created by
his fell owco-conspirators solong as those condi ti ons were reasonabl y
foreseeable to him See U.S.S.G § 1Bl1.3(a)(1)(B).*

Although Ju Linis correct that thereis no evidence that he

caused or control |l ed the f ood and wat er deprivations or unsanitary

4See note 2, supra.
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condi tions onthe XINGDA, there was sufficient evidenceto support the
i nference that Ju Lin coul d have foreseen that such condi ti ons woul d
exi st. The XI NG DA was at sea for approximately fifty-four days.
When, upon boardi ng the XI NG DA, Coast Guard O ficer Patrick Hil bert
asked who was i n charge, JuLinidentifiedhinself asthe master of the
ship. Indeed, JulLinwas called"the boss" by others onthe ship. It
isquiteunlikelythat the ship's “boss” woul d not know of or suspect
t he unsanitary conditi ons, safety viol ati ons, food deprivations, or
incidents of violence during its nearly two-nonth-1|ong voyage.

I n any event, there was al so conpel | i ng evidence of JulLin's
direct participation in abusing the em grants. The court heard
testi mony that Ju Lin personal |y beat one passenger with a thi ck wooden
stick and personally kicked another as he lay on the deck. This
evi dence al one i s sufficient to support afindingthat JuLin s offense
i nvol ved danger ous or i nhunmane treatnent, bodily i njury, and possessi on
of a danger ous weapon. Moreover, during both beati ngs, anot her crew
menber told the victi mthat he was bei ng beaten for stealing food or
water. This strongly suggests that Ju Lin knewof the deprivations of
f ood and wat er that were occurring. For these reasons, we reject Ju
Lin's clains regarding the upward departure.

C. Nai Fook Li and Yiu M ng Kwan

Li ke Hui Lin, the other | and-based appel | ants, Li and Kwan,

claimthat the district court erredinfindingthat the actions of the
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crewand t he condi ti ons aboard t he XI NG DA wer e reasonabl y f oreseeabl e
to them Again, we review those findings for clear error. See
Mocciola, 891 F.2d at 16.

Li and Kwan cl ai mt hat t he nere request for a departureis
i nconsi stent with the notion that they coul d reasonably have foreseen
what t ook pl ace aboard t he XI NGDA. They argue first that it is the

very atypi cality of such conditions that allows for an upward departure

by taking this case outside the "heartl and” of § 2L1. 1, and second t hat

t hese atypi cal conditions woul d not be foreseen by a def endant sinply
because he or she comm tted the crine of alien snuggling. Li and Kwan
clai mthat they served only as "go betweens"” and transl ators for Hui

Li n and Agent s Rendon and Cox. They argue that this rol e provi ded t hem
only withtheinformation expressed duringthe stateside negotiations,

whi ch was not sufficient to attribute to them the know edge or

foresight of what would occur during the voyage.

The gover nnent responds with several argunments. First, it
contends that Li and Kwan were nore than just interpreters. According
t o Agent Rendon, it was Kwan al one who i nitially approached hi mabout
bringi ng approxinmately 100 aliensintothe United States. Kwan | ater
i ntroduced Agent Rendon to Hui Lin, participatedinall nmeetingswth
t he agents, and negotiated the pricewi ththe agents. Duringthe taped
negoti ati ons, Kwan spoke of their previ ous experience in smuggling

aliens. After the XINGDAI| eft Chi na, Kwan al so provi ded Agent Rendon
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wi t h updat es regardi ng t he voyage. Nai Fook Li attended all but one of
the neetings with the agents. At one of the neetings, Li toldthe
agents that the aliens woul d be kept together inthe United States
until appellants paid the balance due themfor their offl oading
services. Li gave Agent Cox the XI NG DA's current coordi nates and
del i vered t o Rendon $5000 of t he down paynent. W thus agree withthe
district court that Li and Kwan participatedin the substance of the
di scussions and were nore than nere interpreters.

The governnent al so argues t hat Li and Kwan had reason to
knowt hat the conditions aboard the XINGDAwoul d be grim It stresses
that the entire enterprise was profit driven, and that the
coconspirators were therefore likely tolimt the provisions and
anenities providedtothe passengers. As tothe of fl oadi ng vessel,
Kwan i nspected it hinsel f, so he knewt hat approxi mately 100 al i ens
woul d be ferriedintothe United States inthe hold of atiny fishing
boat with i nadequate facilities. Both Li and Kwan wer e present when
Hui Lin stated that the aliens woul d have to cope with the | ack of
space by foregoi ng sl eep for two days. Li and Kwan were al so present
when Hui Lin di scussed t he seven or ei ght enforcers who woul d contr ol
t he al i ens aboard bot h vessel s. On Sept enber 23, 1996, Li hinself told
t he agents t hat ei ght men woul d be on board the ship to control the
passengers. Li and Kwan wer e al so present when Agent Rendon was tol d

t hat the ali ens woul d board the fishi ng boat by junpi ng fromt he Xl NG
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DA. Later, Agent Rendon i nformed Hui Lin, Nai Fook Li, and Yiu M ng
Kwan t hat t here woul d not be enough life jackets for the passengers.
On Sept enber 23, 1996, Kwan tol d Rendon that only a "little bit of
food" was necessary on the offl oadi ng boat.

After review ng this evidence, we cannot fault the district
court's conclusionthat the actions of the crewand the conditions of
t he ship were either known by or foreseeabl e to Li and Kwan, and we
certainly donot findthis conclusionto be clearly erroneous. The
district court could properly have inferred fromtheir participationin
t he negoti ati ons wi t h Rendon and hi s associ ates that Li and Kwan knew
full well what the ot her nenbers of t he conspiracy were pl anni ng, and
could well have foreseen that some | evel of inhumane treatnment,
dangerous conditions, or bodily injury would attend the trip.

Therefore, the upward departures were appropri ate.
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D. Conparative Degree of Departures G ven to Nai Fook Li
and Yiu M ng Kwan

Cl osely related to Li and Kwan's argunent t hat t hey shoul d
not have been gi ven thi s upward departureis their contentionthat the
district court erredin applying a harsher upward departure to them
t han was appliedtotheir five nore cul pabl e co-defendants. W revi ew
t he extent of an upward departure for abuse of discretion, usingthe

yardstick of "reasonabl eness” to determ ne whether the degree of

departure was appropriate. See Brewster, 127 F.3d at 30-31

Li and Kwan conpl ain that the "i nexplicably nore severe
degree of upward departure” inposed on themis in conflict with
est abl i shed | awand t he pur poses of t he sentenci ng gui deli nes. They
argue that the grounds for departure for each of the seven co-
def endants were i dentical and that al t hough t hey were t he def endant s
| east cul pabl e with respect to these i nhumane condi tions, they recei ved
a di sproportionately harsh degree of upward departure. Li and Kwan
each recei ved upward departures to sentences of 72 nonths, ® which
correspond to offense | evels of 26 or 27. Fromthis, Li and Kwan
subtract their total offense level of 14 to determ ne that they
recei ved an upwar d departure equi val ent to 12-13 of fense | evel s. By

contrast, Li and Kwan cl ai mt hat t he ot her def endants recei ved upward

SKwan was actual |y sentenced to only 36 nonths, after receiving a 8
5K1.1 downward departure for substantial cooperation with the
gover nment .
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departures equi val ent to enhancenents of only 9-10 | evel s (Hui Lin and
Mao Bing Mu); 10-11 I evel s (Ju Lin and Sang Li); and 11-12 | evel s (Ben
Lin). Li and Kwan contend that, at worst, the conditions and treat nent
of the aliens were only reasonably foreseeable tothem andthat there
was no evi dence t hat they had any hand i n creati ng t hose condi ti ons or
participating in that treatment. Therefore, they argue that, if
anyt hi ng, they shoul d have recei ved| esser degrees of departure, rather
than the greater conparative departure they claimto have received.
However, this analysis is flawed because appellants
mstakenly utilizetheir total offenselevels as the starting point for
cal culating the extent of their departures. Under 8 U S.C. 8§
1324(a)(2)(B)(ii), the mandat ory m ni numsentence for afirst or second
of fense of bringinginanalienfor the purpose of private financi al
gainis three years. Appellants agree that this mandatory nm ni mum
appliestotheir convictions. Sentencing Quideline85GL. 1(b) provi des
that, where a statutorily required m ninumsentence is greater thanthe
maxi mrum of t he appli cabl e gui deline range, the mandatory m ni mum
sentence shal | be the gui deline sentence. See U S.S. G§ 5GL. 1(b). The
Commentary to that section gives an exanple: if the applicable
gui delinerangeis 41-51 nonths and there i s a mandat ory m ni nrumof 60
mont hs, the required sentence i s 60 nont hs and any sent ence greater
t han t hat woul d be a gui del i ne departure. This nmakes it clear that the

proper starting point fromwhich a departureisto be subtractedor to
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which it nmust be added i s t he greater of the guidelinerange or the

mandatory mnimum Cf. United States v. Hayes, 5 F. 3d 292, 295 (7th

Cir. 1993) (holdingthat the district court didnot act inproperlyin

departing downward froma starting point of the mandatory m ni num .
It isevident that the district court cal cul at ed appel | ants’

sentences inthis proper manner. It first determ ned that the total

of fense I evel for Li and Kwan was 14, whi ch carri es a gui del i ne range

of 15-21 nonths for defendants in Crimnal H story Category |. Because

t hi s range i s obvi ously | ower than t he applicabl e 36- nont h nandat ory

m ni mum the court properly adjustedthe guidelinerangetoa"range"

of 36 to 36 nont hs bef ore appl yi ng any upwar d or downwar d depart ures.

It isfromthis "range" that Li and Kwan's upwar d departures nust be

measur ed.

When the upward departures given to Li and Kwan are
cal cul ated fromt he proper starting point -- the 36-nont h mandatory
mnimm-- it becones evident that Li and Kwan actual ly recei ved

smal |l er upward departures than any other appellant. A 36-nonth
sent ence corresponds to an of fense | evel of 19 or 20, based on Cri m nal
Hi story Category |I. Therefore, Li and Kwan received an upward
departure of seven |l evels. By conparison, Juand Hui Linreceived
departures of eight | evel s, Mao Bi ng Mu recei ved a departure of 9-10
| evel s, Sang Li received a departure of 10-11 | evels, and Ben Lin

received a departure of 11-12 levels. These cal cul ations better
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reflect the magni tude of the departures and clearly defeat Li and
Kwan' s cl ai mt hat they received "i nexplicably nore severe" departures
than their co-defendants.

Nevert hel ess, Li and Kwan argue that, in i nposi ng upward
departures onidentical grounds, the court nust nmaintainthe vertical
separ ation of sentences that the guidelines calculationsyield. Ina
context such as this one, in which statutory mandatory ni ni mum
sentences conpress nuch of that vertical separation, appellants’
argument is essentially that the court shouldre-create much of that
vertical separationininposingthe upward departures. This would
require granting appellants a substantially | ess severe upward
departure than their co-defendants, despite having the sanme basis for
t he departure. Doing so woul d provi de t he co-defendants with exactly
t he same "di sproportionality” argunment appell ants rai se here. For
obvi ous reasons, this cannot be correct.

| V. Si x- Level Adjustnent to Appellants' O fense Level Because
the OFfense Involved the Snuggling of 100 or More Aliens

Al'l seven appel l ants argue that the district court erredin
i mposi ng a si x-level increasetotheir offense | evel s because nore t han
100 aliens wereinvolvedintheir crinme. Appellants argue that the
district court should have i nstead i nposed a four-1evel increase

because 25-99 aliens were i nvolved. We reviewfor clear error the
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district court's factual finding at sentencing that nore t han 100

aliens were invol ved. See Mocciola, 891 F.2d at 16.

The appl i cabl e versi on of Quideline § 2L1.1(b)(2) states that
if the offense involved the "smuggling, transporting, or harboring" of
100 or nore unl awful aliens, the sentencing court shoul d enhance t he
def endant' s offense | evel by sixlevels. U S S.G §2L1.1(b)(2)(0O.
Application Note 1 to that section states that in arriving at the
nunber of aliens the defendant may not be incl uded.

Appel | ants argue t hat several of the passengers ot her than
the four shipboard defendants can properly be characterized as
participants in the conspiracy and therefore shoul d be excl uded.
However, they cite no authority for the proposition that co-
conspi rators who are not co-defendants are to be excl uded fromt he
calculation.® I nstead, appel |l ants argue that the status of the aliens
as co-conspirators neans that they were not snuggledintothe United
States "for profit.”

The problem wth appellants’ argument is that
§ 2L1.1(b)(2)(C) does not require that each of the 100 or nore aliens
be snmuggl ed "for profit." The "for profit" definition of Application

Note 1 refers to subsection 2L1. 1(b) (1), which provides athree-I|evel

ln fact, the governnent offers a strong argunent that even co-
def endant s need not be excl uded fromthe cal cul ati on. Application Note
1to Section 2L1.1(b) states only that t he nunber of aliens "does not
i nclude the defendant”; it does not state that all co-defendants nust
al so be excl uded.
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decrease if the offense is conmmtted other than "for profit."
Subsection 2L1.1(b)(2) (O, the applicabl e subsection here, prescribes
a six-level increase "if the offense involved the snuggling,
transporting, or harboring of [100] or nore unl awful aliens," and makes
no nention of profit. This offense involvedthe transportation and
pl anned of fl oading inthe United States of 109 aliens, only four of
whomwer e def endants inthis case. Wether each of the remai ni ng 105
al i ens was snuggl ed i n exchange for paynent, work aboard t he ship, or
nothing at all is irrelevant for purposes of this particular
subsection. Therefore, the court didnot err ininposingthe six-I|evel
increase under 8§ 2L1.1(b)(2)(C).

V. Deni al of Three-Level Decrease For O fenses Commtted "Q her
Than For Profit"

Appel | ants Mao Bi ng Mu, Sang Li, and Ben Li n argue t hat t he
district court erred in denying thema three-|evel decrease under
Quideline 8§ 2L1.1(b) (1), for defendants who "commt[] the of f ense ot her

than for profit." They say that there was no evi dence t hat any of them
was to be paid fromthe profits of the snuggling operation, and that in
fact, their only formof conpensati on was free passage to the United
States. Application Note 1 to 8 2L1.1 states that a def endant who

commtted the offense solely inreturnfor his own transportationdid

not commt the offense "for profit.”
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The district court found by a preponderance of t he evi dence
t hat each of the three def endants was noti vated by (1) expectations of
nonet ary gai ns, and (2) hopes of entering and remai ni ng i nsi de t he
United States. The court found that the defendants were know ng
participants in aconspiracy that was expectedtoyieldprofits to some
menbers of the conspiracy. The court al so found that remai ni ng i nside
t he United St at es has nonet ary val ue because, anong ot her things, the
appel | ants woul d avoi d t he paynent of fees and expenses incident to a
| egal entry. The governnent agrees with appellants that if the
evi dence denonstrated only that t he def endants worked onthe shipin
exchange for free passage, they woul d have been entitledto thethree-
| evel decrease. However, the court based its decisionnot togrant the
decrease on an "expectation of paynent" after their arrival inthe
United States.

Mu, Li, and Ben Lin argue that the district court engaged in
pure specul ati on when it found that they had an expectati on of bei ng
pai d out of the conspiracy's profits. The governnent concedes that it
of fered no specific evidence that Mu, Li, or Ben Lin had an expectation
of being paid by the conspiracy, but notes that it was appell ants’
burden t o establ i sh that the downward adj ust nent was warranted. See

United States v. Trinidad-Lépez, 979 F. 2d 249, 251 (1st Cir. 1992)

("The validity of any cl ai mof entitlenent to a downward adj ustnent in

t he base of fense | evel nust be denonstrated by the defendant by a
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preponder ance of the evidence. The governnent is not requiredto
establish defendant's disentitlenent.”) (citations omtted). The
governnment argues that Mu and Li offered no evidence that they
participatedinthe snmuggling venture solelyinreturnfor their free
passage to the United States and that Ben Lin offered only a sel f-
serving decl aration that he woul d recei ve free passage i n exchange f or
piloting the boat. Thus, the government argues t hat the only evi dence
before the district court onthe "for profit" i ssue was the highlevel
of responsibility accorded to Mu, Li, and Ben Lin. The gover nment
clains that the district court properly determ ned that the highlevel
of responsibility giventhemwas i ndicative of their status as val ued
menber s of the conspi racy who woul d be conpensat ed and was i nconsi st ent
with the theory that they were nerely working for free passagetothe
United States.

This is aclose question. Wilewe mght not entirely agree
with the inference of expectation of paynent that the district court
drewfromthe | evel of responsibility shoul dered by Mu, Li, and Ben
Lin, we do not find the court's decision to deny the downward
adjustnment to be clear error. Appel l ants had the burden of
est abl i shing by a preponderance of the evidence that they were dueto
receive only free passagetothe United States i n exchange for their
services, andthe district court found that this burden was not net.

None of the three appellants offered testinony onthis subject, and
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only Ben Lin offered an affidavit stating that he expected only free
passage. After view ng and hearing all of the evidence, the district
court sinmply did not believe that Miu, Li, and Ben Lin had no
expectation of paynent. As thetrier of fact for sentenci ng purposes,
the district court had a better sense of the i nportance of Miu, Li, and
Ben Lin to the conspiracy than we can glean from the record.
Accordingly, we do not disturbthe court's findingthat Mi, Li, and Ben
Linfailedtocarry their burden of denonstrating that they commtted
the offense "other than for profit."
VI . Upwar d Departure to Appel l ant Hui Lin's Sentence Based On

the Finding That He WAs a Leader or Organi zer of the

Crimnal Activity

Finally, Hui Linargues that the district court inproperly
applied afour-level increaseto his offenselevel, based upon his role
inthe offense as a "l eader™ or "organi zer." Sentenci ng Gui deline §
3Bl1l. 1(a) prescribes afour-level increasein adefendant's offense
| evel if he "was an organi zer or | eader of acrimnal activity that
i nvol ved five or nore participants or was ot herw se extensive."
US S G 83Bl1.1(a). Inthis context, Hui Linessentiallyrepeats his
ar gunent that he coul d not have foreseen the treatnent of the aliens or
t he condi ti ons aboard t he XI NGDA -- an argunent t hat we have al r eady
rej ected.

It is undisputedthat this venture involved five or nore

partici pants. Evidence was presented that Hui Lin inspected and
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approved of Agent Rendon's boat during negotiations; that Hui Lin
agreed to pay Agent Rendon $500, 000 f or use of the boat; that Hui Lin
"di d nost of thetal king" during price negotiations; andthat Hui Lin
gave Agent Rendon over $30,000 as a deposit. This evidence was
sufficient todenonstrate that Hui Lin was in charge of the stateside
portion of the venture, which was nore than sufficient to support a
finding that he was a | eader or organi zer of the crimnal activity.
Addi tionally, we note that Hui Lin was not affected by t he
district court's decision to apply the "role in the offense"”
enhancement. Hui Lin's guideline range, after the "role in the
of f ense" enhancenent was applied, was only 27-33 nont hs and had t o be
raised to the statutory m ni mumof 36 nonths. |If the role in the
of f ense enhancenent had not been applied, Hui Lin's guidelinerange
woul d have been only 15-21 nont hs, whi ch the court would still have had
toraisetothe statutory m ni numof 36 nonths. As aresult, evenif
the district court had erred in applyingthe rol e enhancenent, Hui Lin
woul d not have been harned in any way by the error. Thisis especially
i nportant because Hui Lin didnot object at sentencingtotherole
enhancenent. Consequently, we reviewonly for aplainerror affecting

t he defendant' s substantial rights. See United States v. Carrozza, 4

F.3d 70, 87 (1st Cir. 1993) (citingUnited States v. d ano, 507 U. S.

725 (1993)), cert. denied, 511 U. S. 1069 (1994). Because Hui Lin
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denmonstrates neither such an error nor such an effect, this claim
fails.
CONCLUSI ON

Based on the foregoing, we AFFIRM the judgnment of the

district court in all respects with regard to all appellants.

Separate opinion follows.
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Torruel |l a, Chief Judge (Concurringin part, dissentingin

part). | concur inthe panel's decisionasto appellants Hui Lin, Nai
Fook Li, Yiu M ng Kwan, and Ju Lin. As to appellants Mao Bi ng Mu, Sang
Li, and Ben Lin, however, | respectfully dissent, for the reasons set

forth in ny dissent fromthe opinion of the en banc Court.

-32-



