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COFFIN, Senior Circuit Judge. Donald Hutchins, an enpl oyee

for Bath Iron Works (BIW, was awarded nedi cal benefits in 1991
because of a work-related injury stemmng from exposure to
asbestos dust and other pulnmnary irritants. Bi rm ngham Fire
| nsurance Conpany (Birm ngham was ruled to be the responsible
carrier. Four years |ater, Hutchins sought and obtained ful

disability benefits. At that time, an Adm nistrative Law Judge
(ALJ) found that Hutchins had been exposed to additional
irritants while BIW was self-insured and therefore shifted
responsibility for his paynments to BIW The Benefits Review
Board of the Departnment of Labor (the Board) wupheld the
deci sion. The conpany challenges that ruling, arguing, inter
alia, that the ALJ exceeded the scope of his authority in re-
assigning the liability and that the record fails to support a
finding of new toxic exposure. W affirmthe Board' s deci sion.

| . Background

Hut chi ns worked as a pipefitter for BIW from 1964 until
1988, when he transferred to the conmpany's planning office
because of breathing problens.? He filed a claim under the
Longshore and Harbor Workers' Conpensation Act (LHWCA), 33

U S C 88 901-950, alleging a gradual injury resulting from

1 Al though there is some discrepancy in the record as to the
actual date of this transfer, the date is not crucial to our
analysis and we therefore need not dwell on its accuracy.
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continuing exposure to ashestos and other toxic chenm cals.
After proceedi ngs before an ALJ and appeal s to the Board, he was
found to have multiple, work-related lung diseases and was
awar ded nedi cal benefits. Although Bl Whad becone self-insured
just after Hutchins' transfer to the planning departnent in
1988, there was no evidence presented during the original
proceedi ngs that he was exposed to harnful stinuli in his new
position. As a result, Birm ngham which had i nsured Bl Wduri ng

the nost recent period of harnful exposure, was assigned ful

responsibility for Hutchins' paynents. See Liberty Miut. Ins.

Co. v. Commercial Union Ins. Co., 978 F.2d 750, 751 (Ist Cir

1992) (liability for the effects of an occupati onal disease falls
upon the "l ast responsible insurer").

Hut chins' health continued to deteriorate, forcing his
retirenent in May 1995. Shortly thereafter, he filed a claim
seeking nodification of the earlier benefits award to include
disability paynments in addition to medical benefits. See 33
USC 8§ 922 (providing for nodification). Based on a
deposition of Hutchins taken in Septenber 1995, Birm ngham took
the position that Hutchins had continued to be exposed to
airborne irritants at BIW after he noved to the planning
departnment and that this exposure triggered the disability.

Bi rm ngham cont ended that BIW now sel f-insured, should inherit

-4-



the responsibility for Hutchins' conpensation as the | ast
responsi bl e insurer.

Bi rm ngham focused in particular on an incident that
occurred near the planning office blueprint room on March 15,
1995. According to Hutchins, as he passed by the room he
i nhaled a substance that nearly caused him to pass out and
required him to receive oxygen. He filled out a conpany
"statenment of injury,"” and was out of work for about two weeks
following the episode. Hutchins also testified that he
experienced breathing problems in early 1995 because of "a
problem . . . with the air conditioning" that caused exhaust
fumes to conme into his work area.

BIW argued, however, that the wearlier ALJ decision
conclusively established that Hutchins was |ast exposed to
toxi ns during Birm nghani s period of coverage. It pointed out
that Hutchins did not assert a new injury in his request for
i ncreased benefits, but sinply requested additional conmpensation
based on the change in his condition to total disability.
Mor eover, BIW asserted that the nmedical reports in the record
failed to support an aggravation or new injury that would
warrant a change in liability. The conpany maintained that

Hut chins' disability resulted froma natural progression of his



previ ously diagnosed | ung di seases and that responsibility for
conpensating himshould remain with Birm ngham

The ALJ — not the sane one who had presi ded over the earlier
proceedi ngs — sided with Birm ngham finding that Hutchins had
experi enced additional exposure to "injurious pulnonary stinmnuli
at the shipyard up to and including at |Ieast that acute
exacerbation on March 15, 1995," when BIW was self-insured
Accordingly, the judge nodified the original ruling by awardi ng
Hut chi ns permanent total disability benefits and shifting
responsibility for payments to BIW The Board affirmed, and
this appeal followed. BlIWcontinues to assert both procedural
and substantive challenges to the ruling.

Qur review of the Board's decision is linmted to |ega
i ssues, including the question of "whether the Board adhered to

the 'substantial evidence' standard when it reviewed the ALJ'Ss

factual findings." Bath Iron Woirks v. Brown, 194 F.3d 1, 3 (I st

Cir. 1999); Bath Iron Works v. White, 584 F.2d 569, 573-74 (I st

Cir. 1978).

Il. Procedural |ssues

Hutchins initiated the second, disability, phase of his
LHWCA case by filing a claim for conpensation in August 1995.
Init, he identified the "date of injury" as May 19, 1988, the

date established in the first proceeding by the ALJ who awarded
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Hut chi ns medi cal benefits. BIWmintains that, because no new
injury was al |l eged, the only question before the ALJ was whet her
the earlier award should be nodified upward to conpensate
Hut chins for the change in his condition to total disability.
In the conpany's view, there was no basis for reconsidering the
previ ous judgnment that Birm ngham was the insurer responsible
for Hutchins' benefits. BI W argues (1) that the conpany was
unfairly anmbushed by the unexpected scope of the proceedings,
(2) that the ALJ | acked authority to re-all ocate responsibility,
and (3) that the ALJ applied an incorrect |egal standard in
determining liability. W find the conmpany's argunments
unper suasi ve on each of these issues.

Notice. We previously have taken a pragmatic vi ew of notice
requi renments under the LHWCA in |light of +the "libera

construction" enjoyed by the statute. See Bath Iron Works v.

Director (Jones), 193 F.3d 27, 31 (Ist Cir. 1999). 1In Jones, we

deened i nconsequential the lack of a new injury claimunder 8
913 of the LHWA where the enployee's letter seeking
nodi fication of benefits and the nodification proceedings
t hensel ves provided tinmely notice that he was asserting a new

injury claim 1d.?

2 W noted that Jones' request for an increased benefit
necessarily meant that he was asserting either a new injury or
aggravation of his prior injury. 193 F.3d at 31.
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Simlarly here, BIWknew the salient facts fromearly on:
that Hutchins had conpleted a "statenment of injury” form
following the March 15, 1995 print room episode and that
Bi rm ngham sought to cast off responsibility for Hutchins'
paynents based on new harnful exposures while BIW was self-
insured.® The only significant gap was that BIWhad no notice
of, and did not participate in, Hut chi ns' deposition in the
fall of 1995. Any di sadvantage was subsequently renedied
however, when BlIW received a transcript of the deposition and
was able to cross-exam ne Hutchins at the hearing before the
ALJ. | ndeed, the ALJ expressed a wllingness to offer
addi tional access to Hutchins before closing the record if BIW
argued that it was necessary. |In these circunstances, we see no
unfairness in the ALJ's and Board's consideration of whether
liability for Hutchins' paynments should shift to BIW

Scope of Authority. BIWmaintains that, evenif the conpany

recei ved adequate notice, the ALJ | acked the authority to re-
assign liability for Hutchins' benefits in a 8 22 nodification
proceedi ng, see 33 U. S.C. 8§ 922, whose purpose it asserts is

limted to exploring whether an enployee's conpensati on shoul d

3 The menor andum of the I nformal Conference held on Decenber
12, 1996, nearly a year before the admnistrative hearing,
states that the parties could not agree on the issue of
"responsi ble carrier.”™ BlIWand Bi rm nghamwere both represented
at the conference.
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be changed to reflect <changes in his health or other
circunstances. The conpany argues that, pursuant to principles
of res judicata, the ALJ was bound by the prior adm nistrative
determ nation that Birm nghamwas the responsible carrier. Qur
Jones case, 193 F.3d at 29-31, dispenses with this assertion as
well. There, as here, the ALJ confronted a claimof newinjury
in a nmodification proceeding, such injury was found, and the
responsi ble carrier consequently changed from an insurance
conpany to BIWas a self-insured enployer. 1d.

That deci sion was not aberrational. It is well established
that traditional notions of res judicata do not govern § 22
nodi fication proceedings, which may be brought whenever
"' changed conditions or a mstake in a determ nation of fact

makes such nodification desirable in order to render justice

under the act,'" O Keeffe v. Aerojet-General Shipvards, |nc.

404 U. S. 254, 255 (1971) (per curiam (quoting S. Rep. No. 588,
73d Cong., 2d Sess., 3-4 (1934); H R Rep. No. 1244, 73d Cong.,

2d Sess., 4 (1934)); see also Banks v. Chicago Gain Trimers

Ass'n, 390 U S. 459, 465 (1968); Jessee v. Director, OACP, 5
F.3d 723, 725 (4th Cir. 1993) ("[T]he "principle of finality’
just does not apply to Longshore Act . . . clains as it does in
ordinary lawsuits."). The ALJ in considering the record of

Hut chi ns' nedical and enploynment history thus had broad
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di scretion to revisit issues already decided and, i f
appropriate, "to correct m stakes of fact, whether denonstrated
by wholly new evidence, cunul ative evidence, or nerely further
reflection on the evidence initially submtted.” O Keeffe, 404
U S. at 256. As the Board concl uded:

G ven the broad scope of nodification proceedi ngs, the
adm ni strative |law judge made no error in considering

all issues related to the cause, nature, and extent of
claimant's disability, which clai mant asserted was the
result of a change in claimnt's condition. Hi s

authority wunder Section 22 necessarily includes
determ ning which entity should be held liable for
claimant's disability.

Board Opinion at 4.4

Standard of Liability. BIWalso argues that, in shifting

responsibility from Birm ngham to BIW for Hutchins' benefits,
the ALJ and Board m sapplied the | aw governing the allocation of
liability in occupational disease cases. A brief review of the
relevant principles 1is a necessary prerequisite to our

di scussi on of BIWs contentions.

4 BIWs attenpt to characterize the nodification proceeding
as a back door route to retrying the case is off the mark.
Judge Di Nardi, the second ALJ, relied heavily on relevant new
evi dence that had not been available at the original hearing
because it concerned Hutchins' nedical condition and work
environment in the vyears since that hearing. C. General
Dynam cs Corp. v. Director, OWP, 673 F.2d 23, 26 (Ist Cir.
1982) (rejecting enployer's request to re-open proceedings to
litigate a claimit failed to raise earlier because of a |lega
m sj udgnent) .
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The seni nal case addressing t he assi gnnent of responsibility
anong several potentially |Iliable enployers and insurance

carriers is the Second Circuit's Travelers |nsurance Co. V.

Cardillo, 225 F.2d 137 (2d Cir. 1955). The Cardillo rule states
t hat

t he enpl oyer during the |ast enploynment in which the
clai mmnt was exposed to injurious stimuli, prior to
t he date upon which the claimnt became aware of the
fact that he was suffering from an occupational
di sease arising naturally out of his enploynment,
should be liable for the full amunt of the award

and . . . the carrier who last insured the "liable"
enpl oyer during claimant's tenure of enploynment, prior
to the date clai mant becane aware of the fact that he
was suffering from an occupational disease arising
naturally out of his enploynent, should be held
responsi bl e .

ld. at 145. We have adopted a nodified version of this "l ast
i njurious exposure” and "last insurer” rule, holding that the

date of disability, rather than the date of awareness of

di sease, is the key to determning the responsible insurer.

Li berty Mut., 978 F.2d at 756.°

The i nportance of the onset of disability also is reflected
in provisions of the LHWCA. Before 1984, an enployee's
awareness of a relationship between "the injury or death,” on

t he one hand, and the enpl oynent, on the other hand, started the

5 Technically, we adopted in Liberty Mitual a revised
version only of Cardillo's | ast responsi ble insurer rul e because
—as here —the parties did not dispute that BlIWwas the |iable
enpl oyer. 978 F.2d at 754 n. 4.
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runni ng of the 30-day statutory period for filing claimnotices,
and clains had to be filed within a year after awareness of "the
rel ati onship between the injury or death and the enploynent."
Id. at 754; 33 U S.C. 88 912(a), 913(a). Under anmendnents
adopted in 1984, the triggering date for clains for conpensation

for occupational disease nowis the tinme when "the enpl oyee or

cl ai mnt becones aware . . . of the relationship between the
enpl oynent, the disease, and the death or disability."” 33
U S C 88 910(i); 912(a); 913(b)(2). We previously have

observed that this change nmeant "that Congress identified onset
of disability — not occurrence of an injury or awareness of an
occupati onal disease — as the critical factor in filing LHWCA

claims." Liberty Miut., 978 F.2d at 754 & n.5.

One other principle is at play. Under the so-called "two
injury"™ or "aggravation rule,” when an enploynment injury
aggravates, accelerates, or <conbines wth a pre-existing
condition to result in a disability, the entire resulting

disability is conpensable by the insurer liable for the "new' or

"aggravating" injury. Foundation Constructors, Inc. .

Director, 950 F.2d 621, 624 (9th Cir. 1991); see also Jones, 193

F.3d at 30-31. | f, however, the disability resulted fromthe
nat ural progression of the prior injury and would have occurred

notwi t hst andi ng the subsequent injury, then the prior enployer
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(and its insurer) are responsi ble. Foundation Constructors, 950

F.2d at 624. This rule is really nothing nore than a variation
of the last enployer rule, and is simlarly "designed to
det erm ne whet her a subsequent enployer bore all the liability
for disabilities caused by nore than one enployer,"” 1d. at 623.
Al t hough there is some question whether the aggravation rule

applies to occupational disease cases, conpare id. at 623-24

(opining that it does not), with Jones, 193 F.3d at 31 (assum ng

applicability of aggravation rule to occupational injury), it
of ten woul d be superseded in such cases in any event. Under the

"last injurious exposure rule,"” any exposure to harnmful stinuli
during an insurer's coverage period will lead to liability if
t he enpl oyee becones di sabl ed duri ng that period by an exposure-

caused injury, even if the nost recent exposure was not the

primary or triggering cause for the disability. See Cardillo,

225 F.2d at 145. Thus, unli ke the typical t wo-
i njury/aggravation case, in an occupational disease case |ike
this one involving environnental irritants, the insurer on the
risk at the time a newinjury triggers disability nmay not defend
against liability by arguing that exposures occurring before its

coverage period inevitably would have led to the disability.®

6 As we di scuss below, the "last injurious exposure rule" is
triggered by the onset of disability. Use of the aggravation
rule in the occupational disease setting could make a difference
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Bl Wasserts that the ALJ erred in applying the aggravation
rule in this case to find that continuing exposures resulted in
a new, conpensable injury for which BIW was responsi bl e. | t
takes the view that, in occupational disease cases, only the
"l'ast injurious exposure" rule is applicable, and that once a
"last carrier”™ has been designated as responsible - as
Bi rm ngham had been in the earlier proceeding - subsequent

exposures are irrelevant in determning liability. BIWinsists

that, "by definition, there cannot be another 'l ast' enployer"
(and acconpanying |ast carrier). Brief at 14 (enphasis in
original).

Even if BIWwere correct about the inapplicability of the
aggravation rule, its argunent would be flawed by the assunption
that the original ALJ's decision provided a final resolution to
the "last <carrier” question. As we have discussed, the
responsible insurer is the one covering the risk at the | ast

time the enpl oyee was exposed to harnful stinmuli "prior to the

date the clainmant becane disabled" by his enploynent-rel ated

occupati onal disease. Liberty Mut., 978 F.2d at 756 (enphasis

when a first injury results in a finding of partial disability
and an enpl oyee later seeks total disability benefits based on
new exposures. Such were the circunstances in Jones. See 193
F.3d at 29 (first ALJ awarded pernmanent partial disability
benefits based on asbestosis and second ALJ found new,
aggravating injury from poor ventilation).
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added). The first ALJ's ruling addressed Hutchins' claimthat
he had experienced an occupational injury and was entitled to
medi cal benefits; Hutchins continued to work until 1995, when he
first sought conpensation for disability. Because disability is
“"the critical factor" in assigning carrier liability, id., the
"last carrier" for purposes of disability payments may not be
the same "last carrier"” responsible for medical benefits. 1d.
at 753 n.3; 754-55 & n.6. Thus, if Hutchins continued to be
exposed to harnful airborne substances after BIW becane self-
insured, and if his lung condition became disabling during that
time period, the "last carrier” rule would inmpose liability on
Bl W

The timng of Hutchins' disability was addressed in the
adm ni strative proceedings only in the context of the enployer's
eligibility for relief under 8 8 of the LHWA, 33 US. C 8§
908(f), which limts an enployer's liability for disability

benefits to 104 weeks in certain "second injury" cases.’ The ALJ

ruled that BIWqualified for such relief, finding, inter alia,
that Hutchins' earlier exposures "resulted in a pernmanent

partial disability and | oss of pulmonary function in 1984 and

" Benefits beyond 104 weeks are paid by a special fund
rat her than the enployer, when the enployee's total disability
is traceable in part to a prior injury that had caused a
permanent partial disability. 33 U.S.C. 8§ 908(f).
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1988." That finding, however, does not determ ne the date of
disability for purposes of the last carrier rule. In Liberty
Mutual , we held that the date of disability fixing liability
anong successive insurers under the LHWA is "the date of

decreased earning capacity," 978 F.2d at 759; see also 33

U.S.C. 8 902(10) (defining disablenent under the LHWCA, in part,
as the "incapacity because of injury to earn the wages which the
enpl oyee was receiving at the time of injury in the same or any
ot her enpl oynent"). Al t hough BI'W now argues that Hutchins'
transfer from pipefitting work to the planning departnment is
evi dence of di m nished earning capacity, there is no support for
such an inference in the record. To the contrary, the Board
explicitly noted in its decision that Hutchins had filed his
request for nmodified benefits "based on a change in his
condition fromhaving no | oss i n wage-earning capacity based on
a suitable job in the planning office to permanent total
disability based on his inability to continue performng this
job."™ Board Opinion at 4. Cf. White, 584 F.2d at 572 (enpl oyee
transferred from job as skilled pipecoverer to wunskilled
position in machi ne shop).

In these circunstances, the inquiry required under the
"aggravation" approach for assigning carrier liability would be

superfl uous. Because Hutchins' lung condition did not becone
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di sabling for purposes of carrier liability until 1995, while
Bl Wwas self-insured, the shift inliability to BIWturns not on
whet her any harnful exposures during its coverage period
ampunted to a new or aggravating injury, but only on whether any
such exposures occurred at all. 1f so, BlWwould be responsible
as the carrier on the risk during the last period of injurious
exposure before Hutchins becane di sabled by | ung disease.

We thus turn to the question of whether the record supports
the adnmi nistrative findings that such exposures did occur. See
Wiite, 584 F.2d at 573 ("[I]f supported by the evidence, the
inferences drawn by the admnistrative law judge are
concl usive.").

I11. Evidence of Continuing, Harnful Exposure

The question at the heart of this case is whether Hutchins
continued to be exposed to harnful inhalants after being
assigned to the planning office. The ALJ found that he had,
pointing in particular to the reported episode near the
bl ueprint roomon March 15, 1995, and al so crediting Hutchins'
testinmony that "bad air" pernmeated his work area in early 1995
because of a problem with the ventilation system The Board
described the ALJ's conclusions as foll ows:

Gven claimant's testinony describing additiona

exposure and the medi cal evidence depicting a highly

synptomatic condition affected by additi onal exposure,

the adm nistrative |law judge stated that he "sinply

-17-



cannot accept" enployer's assertion that clai mant was

not exposed to harnmful stimuli after it became self-

insured in 1988. He concluded that <claimnt's

"exposure and inhalation of asbestos and other

i njurious pulnnonary stinuli at the shipyard up to and

including at |east that acute exacerbation on Mrch

15, 1995[,]" resulted in his economc disability

conmenci ng May 31, 1995.

Board Opinion at 5. In concluding that the evidence of record
supported the ALJ's findings, the Board noted the judge's
reliance on the reports of Drs. Altman, Teel and MArdl e, which
describe the progression of Hutchins' condition and refer to
t he same post-1988 exposures to irritants that Hutchins |ater
addressed in his testinony. See supra at 3-4.

Al t hough the ALJ's decision was not inevitable, we are
satisfied that the Board did not err in determning that the
deci si on was supported by substantial evidence. Notes fromDr
Teel refer to Hutchins' conmplaint in early March 1995 of poor
ventilation in his office building, and Dr. Altman al so reported
that Hutchins advised him in June 1991 that his cough was
exacerbated by conditions at work. A report in February 1992
fromDr. Teel showed that Hutchins was out of work for two weeks
in late 1991 and early 1992, and noted that he was still
"bot hered by any environnental exposure to inhalants.” A BIW
health record dated April 11, 1995 docunents a tel ephone call in
whi ch Hut chins said that "sonmething in the buil ding bothers him

but he doesn't know what." That an acute episode occurred on
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March 15, 1995 is well supported by the record, which includes
reports from BIWs enployee health departnment, the conpany's
injury report, and reports from Dr. Teel and one of his
associ ates on office visits by Hutchins on March 20 and 23.

We recognize that this evidence does not conpel the
concl usi on reached by the ALJ on Hutchins' continuing exposure
to irritants, and that other evidence exists to counter it.
BIWs "nedical encounter form' detailing the March 15, 1995
epi sode, for exanple, reported that an investigation of the area
near the blueprint roomturned up a five-gallon bucket of floor
finishing product, but it appeared "tightly sealed."” Another
equi vocal bit of evidence appeared in a June 1991 letter from
Dr. Altman to Dr. Teel, in which Dr. Altman observed that
Hut chi ns' recent increased coughing "refl ects exposure either in
changing to his new office building or to the nunerous pollens
that have been circulating this spring."” It was the ALJ's
prerogative in the first instance, however, to draw inferences
and make credibility assessnments, and we may not disturb his
judgment and the Board's endorsenent of it so long as the

findings are adequately anchored in the record. See Pittman

Mech. Contractors, Inc. v. Director, OACP, 35 F. 3d 122, 127 (4th

Cir. 1994) (ALJ's findings sonetimes may not be di sregarded even

i f other inferences ni ght have been nore reasonable); Wite, 584
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F.2d at 573 ("that the facts permt diverse inferences is
immaterial”). W find that the record satisfies this burden,
and consequently affirmthe judgment bel ow.

I V. Concl usi on

Substantial evidence supports the finding of the ALJ,
affirmed by the Benefits Review Board, that claimnt Hutchins
was exposed to harnful industrial irritants during the time BIW
was on the risk as a self-insured enployer. W further concl ude
that: (1) BlIWhad adequate notice of its potential liability,
(2) the issue of responsible carrier was properly before the
ALJ, and (3) the adm nistrative decisions utilized appropriate
standards for assigning liability in occupati onal di sease cases.
Al'l prerequisites having been met, the ALJ and Board properly
shifted responsibility for Hutchins' benefits fromBirm nghamto
BI W

The petition for review is denied.
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