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TORRUELLA, Chief Judge. Plaintiff-appellant Daniel L.

Ufner, Jr. filedthis diversity suit infederal district court inthe
Di strict of Puerto Ri co agai nst hi s insurance i ssuer and underwriters
for wongful denial of aninsurance claim Defendants-appellees La
Reuni on Francai se, S.A. ("La Reunion"), T.L. Dallas & Co. Ltd. ("T.L.
Dal | as"), and Schaeffer & Associ ates, Inc. ("Schaeffer") filed notions
to dismss for | ack of subject matter jurisdiction, failuretostate a
claim and i nproper venue. The district court granted the notions
based upon | ack of personal jurisdiction andinproper venue. For the
reasons st at ed bel ow, we vacate the district court's dism ssal and
remand the case for further proceedings.
BACKGROUND

La Reunion is a French i nsurance conpany whi ch provi des
vessel s with mari ne i nsurance coverage and has its princi pal pl ace of
business in Paris, France. T.L. Dallas, amarine underwiting manager
based in Bradford, England, specializes in insuring yachts and
represents La Reunioninthe pl acenent of mari ne i nsurance policies.
Finally, Schaeffer is anunderwiting agent | ocatedinthe State of
Ceorgi athat places yacht policiesinthe United States (including
Puerto Rico) for T.L. Dallas. Together, thesethreeentitiesissued
and underwote a marine policy for Ufner's sailing yacht, La Mer, in

a cover note dated March 18, 1997.



On June 14, 1997, Uffner departed fromFaj ardo, Puerto Ri co
on a voyage to St. Thomas, U. S. Virginislands. Wen he was positioned
near | sl a Pal om nos, a small island approxi mtely one mle off the
coast of Puerto Rico, afire broke out in the engine room forcing
Uf f ner t o abandon t he vessel . The yacht subsequently sank i nthe sane
| ocation. Shortly thereafter, Uffner contacted his insurance broker,
| nt ernati onal Marine | nsurance Services ("IMS") tofileaclaimfor
the | oss of the boat. After aseries of witten conmuni cati ons and
t el ephone cal | s between | M S and appel | ees, the cl ai mwas deni ed due to
the all eged absence of a "current out-of-water survey."

U fner filedthis suit onJune 12, 1998, cl ai m ng danages f or
a bad-faith denial of aninsurance claim La Reunionand T.L. Dallas
filed separate notions to disnm ss based on | ack of subject nmatter
jurisdiction, failure to state a clai mupon which relief can be
grant ed, and i nproper venue. Schaeffer filed a notionjoiningthese
notions to di sm ss on the sanme grounds. Uffner tinmely opposed all
noti ons.

On Sept enber 20, 1999, the district court dismssed Ufner's
conpl ai nt wi t hout prejudice, concludingthat the court | acked per sonal
jurisdictionover appel |l ees and that venue did not liein Puerto R co.
Uf f ner noved the court toreconsider itsruling and requested | eaveto

anmend the conplaint inorder toassert admralty jurisdictionas an



alternative basis for subject matter jurisdiction. The court denied
both notions on Decenber 10, 1999, and this appeal followed.

DI SCUSSI ON

The di strict court di sm ssed appel |l ant's conpl ai nt on two
grounds. First, the court concluded t hat pursuant to the provisions of
t he Puerto R co Long- Armst atute, appel | ees | acked sufficient m ni num
contacts with the forumto be subj ect to personal jurisdictiontherein.

Uf f ner v. La Reuni on Francai se, No. 00-1231 (D.P. R Sept. 21 1999)

(judgnment granting nmotion to dismss). |In addition, the court
determ ned that the suit i nvol ved a contract claimunrelatedtothe
District of Puerto Rico, making it an i nproper forumfor litigation.
Id. Wereviewthe court's | egal concl usi ons supportingthe di sm ssal

de novo. Ticketnmaster-NewYork, Inc. v. Alioto, 26 F. 3d 201, 204 (1st

Cir. 1994).
A.  Personal Jurisdiction

Intheir notions to di smss, appel | ees argued t hat the court
| acked subj ect matter jurisdiction, Fed. R Civ. P. 12(b)(1), that
U fner failedto state a claimfor whichrelief couldbe granted, Fed.
R Civ. P. 12(b)(6), and that venue was i nproper, Fed. R Civ. P.
12(b)(3). None of the parties raised any objection to personal
jurisdiction. See Fed. R Cv. P. 12(b)(2). Neverthel ess, the court
itself rai sed and di sposed of the notiononthis ground. |n doing so,

it overl ooked the provisions of Fed. R Civ. P. 12(g), which states
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that "[i]f aparty makes a noti on under this rul e but omts therefrom
any defense or objectionthen availabletothe party whichthisrule
permts to be rai sed by notion, the party shall not thereafter nake a
noti on based on t he defense or objection soomtted. . . ." Rule
12(h) (1) (A) provides, inturn, that "[a] defense of | ack of personal
jurisdictionover the personiswaived. . . if omtted froma notion
inthe circunstances describedinsubdivision(g) .. . ." Fed. R
Civ. P. 12(h)(1)(A). By failingtoinclude a 12(b)(2) argunent in

their nmotionto dismss, appell ees wai ved this defenseinthe district

court. Gater v. Eli Lilly &Co., 712 F. 2d 735, 738 (1st Cir. 1983)
("It isclear . . . that defendants wi shingto rai se [a defense of | ack
of personal jurisdiction] nust dosointheir first defensive nove, be
it a Rule 12 notion or a responsive pleading.").

Once a party has waived its defense of | ack of personal

jurisdiction, the court may not, sua sponte, raisetheissueinits

rulingonanotiontodismss. PilgrimBadge &lLabel Corp. v. Barrios,

857 F.2d 1, 3 (1st Gr. 1988) (per curiam. This is so because, since
personal jurisdiction may be acquired through vol untary appear ance and
the filing of responsive pl eadi ngs wi t hout objection, the court has no

i ndependent reasontovisit theissue.! Seeid. Furthernore, such a

I Unlike subject-matter jurisdiction, which is a statutory and
constitutional restriction onthe power of the court, see U. S. Const.
art. 111, 81, personal jurisdictionarises fromthe Due Process O ause
and protects anindividual libertyinterest. Ins. Corp. of Ir., Ltd.
v. Conpagni e des Bauxites de Gui nee, 456 U. S. 694, 702 (1982). The
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prohi bition avoids prejudicing the plaintiff, who has not had an
opportunity torespondtotheissue beforethe court, and pronotes the
pur pose of Rules 12(g) and (h). Seeid. (notingthat the rul es serve
"to elimnate the presentation of these defenses in a pieceneal
fashion"). Thereis no evidence herethat the Rul e 12(b) (2) def ense
was unavail abl e to appel l ees at thetinmethey filedtheir answer. See
Qater, 712 F. 2d at 738 (findi ng an exceptiontothe strict waiver rule
when t he def ense was not avail abl e when the notionwas filed). Nor is
this nerely a case of a litigant inproperly characterizing a
substantive argunment for |ack of personal jurisdiction under a

di fferent subsection. See LCF Lessors, Inc. v. Pac. Sewer Mi nt.

Corp., 739 F.2d 4, 7 (1st Cir. 1984) (statingthat this Court is not
"bound by the | abel below') (internal citation omtted). Rather,
appellees sinply failedtoraisetheissueintheir notionto disnmss
and t hereby consented tothe court's jurisdiction. Sincethe court was
not at liberty tonullify appellees' consent, we concl ude that the
district court erredindismssingthe conplaint for | ack of personal

jurisdiction.?

ability to waive this right thus reflects the principle that "the
i ndi vi dual can subj ect hinsel f to powers fromwhi ch he nmay ot herw se be
protected.” [|d. at 703 n.10.

2 W need not address the district court's denial of appellant's notion
to amend the conplaint, since this notion appears to have been an
effort to circunvent the court's ruling concerning personal

jurisdiction. However, because we are free to affirmthe court's
j udgnment on alternative grounds, see Ti cketmaster, 26 F. 3d at 204, we
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B. Venue

Duetoits focus on personal jurisdiction, thedistrict court
dealt only perfunctorily with the issue of whet her venue was proper in
the district of Puerto Rico. Specifically, the court foundthat the
appellant's cl ai msounded i n contract rather thantort. As such, the
court observed, the clai mwas wholly unrel ated to Puerto Rico: the
"triggering event" was the deni al of the claimand "[t] he issue at bar
istheinterpretationof the contract.” The court al so noted that the
contract was neither negotiated nor fornedin Puerto Rico. Finally,
according to the court, the occurrence of the firein Puerto Rican
wat ers was "a tenuous connection at best.”

To begin, the distinction between tort and contract is
immaterial tothe requirenments for venue set forthinthe general venue
statute, 28 U.S.C. 8§ 1391(a).® Under this statute,

[a] civil actionwhereinjurisdictionis founded

only ondiversity of citizenshi p may, except as

ot herw se provi ded by I aw, be brought only in (1)
ajudicial district where any def endant resi des,

must confront the issue of venue.

3 W add, tangentially, that the question of whet her a bad faith deni al

of aninsurance claimis anissue of contract or tort is amatter of

state |l awt hat has not yet been addressed by the courts of Puerto Ri co.

See Nobl e v. Corporaci 6n | nsul ar de Sequros, 738 F. 2d 51, 53 (1st Gr.

1984) (decidingthat such an action would fall under either G vil Code
Article 1802, 31L.P.R A 85141 (tort), or Article 1504, 31 L.P.R A

§ 3018 (contract)). But see Event Producers Inc. v. Tyser & Co., 854
F. Supp. 35, 38-39 (D.P. R 1993) (concluding that the Puerto Ri co
Suprene Court woul d probably followthe trend in nost states and al | ow
a tort action for bad faith refusals to pay insurance).
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if all defendants resideinthe sane State, (2)
ajudicial district inwhichasubstantial part
of the events or om ssions giving rise to the
claimoccurred, or a substantial part of the
property that is the subject of the actionis
situated, or (3) ajudicial district inwhichany
def endant i s subject to personal jurisdiction at
thetine the actionis commenced, if thereis no
district in which the action may be ot herw se
br ought .

28 U.S.C. §8 1391(a). There is no dispute that 8§ 1391(a)(1l) is
i napplicable in this case. The question, then, is whether "a
substantial part of the events. . . givingrisetothe clai moccurred”
in Puerto Rico.*

Prior to 1990, 8§ 1391(a) provided venue in "the judici al
district . . . inwhichtheclaimarose.” 28 U S.C. § 1391(a) (1988).
Congress anended the statutetoits current formbecause it found t hat
the ol d | anguage "l ed to wasteful |itigationwhenever several different
foruns were involved inthe transactionleadinguptothe dispute.”

Cottman Transm ssion Sys. v. Martino, 36 F. 3d 291, 294 (3d G r. 1994)

(citing Rep. of the Fed. Cts. Study Conm 94 (Comm Print 1990)). The
pr e- anendnent st atute al so engendered a pl ethora of tests to determ ne

t he singl e venue i n which the claim"arose.” See, e.d., Rosenfeldv.

S.F.C._Corp., 702 F. 2d 282, 284 (1st Cir. 1983) (observing that the

Court could choose one of several approaches, including the

"significant contacts" test, the "place of injury" test, or the

4 Weturntothethirdalternativeonlyinthe event that the first two
provisions fail to provide an appropriate forum
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"conveni ence of the parties” test) (internal citations omtted). By
contrast, many circuits haveinterpreted the | egislative history of the
1990 anendnent as evi nci ng Congress' s recogni tion that whenthe events
under | yi ng a cl ai mhave taken pl ace in different places, venue may be

proper in any nunber of districts. See First Mch. Corp. v. Bram et,

141 F. 3d 260, 263 (6th Cir. 1998) (citing Setco Enters. Corp. V.

Robbi ns, 19 F. 3d 1278, 1281 (8th Cir. 1994) (asking "whether the
district the plaintiff chose had a substanti al connectiontothe claim

whet her or not ot her foruns had greater contacts")); Bates v. C&S

Adj usters, Inc., 980 F. 2d 865, 867 (2d Cir. 1992) (statingthat "the
new st at ut e does not, as a general matter, require the District Court

to determ ne the best venue"); cf. Cottman, 36 F. 3d 291 at 294 (noti ng

t he anendnent ' s departure fromthe earlier version of thelaw, which
"had encour aged an approach that a cl ai mcoul d generally ariseinonly
one venue"). We | ook, therefore, not toasingle"triggeringevent"”

pronpting the action, but tothe entire sequence of events underlying

theclaim See Bram et, 141 F. 3d 260 at 263-64 (concl udi ng t hat t he
di strict court msappliedthe statute inbasingits determ nation of
i nproper venue "on a singl e occurrence whichdirectly gaverisetothe
plaintiff's action").

I n so doi ng, we consi der the foll ow ng acts: (1) appel | ant,

aresident of the Virginlslands, obtained aninsurance policy for his
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yacht, La Mer;%(2) theinsured vessel caught fire and sank i n Puerto
Ri can waters; (3) appellant filed aclaimwth appell ees through his
i nsurance br oker denmandi ng paynent for this | oss; and (4) the cl ai mwas
ul ti mat el y deni ed because it was al | egedl y not covered by t he policy.
Though this is nerely a skeletal outline of events | eading to the
claim for purposes of this appeal, we need just establishthat the
si nking of La Mer was one part of the historical predicate for the
instant suit.® It istheonly event, however, that occurredin Puerto

Ri co. For venueto be proper inthat district, therefore, thel oss of

La Mer nmust be "substantial." See Cottnman, 36 F. 3d at 294 (noti ng t hat
"substantiality" requirement provi des the venue statutewithalimting
principle).

Appel | ees argue that Uffner's conpl ai nt all eges a bad faith
deni al of his insurance claim not that the loss itself was due to
their fault or negligence. Consequently, they reason, the sinking of
t he vessel cannot be considered "substantial.” It istrue, as the
district court pointed out, that thelegal questioninthe suit is

"whet her [an out-of -wat er survey] was necessary under the terns of the

5 As far as the record suggests, this contract was drafted i n France,
underwritten in England, and issued to appellant through Georgi

6 In considering "events or om ssions" for purposes of venue, we
decline to adopt the Eighth Grcuit's approach, which | ooks only at the
acts of the defendant. See Whodke v. Dahm 70 F. 3d 983, 985 (8th Gr.
1995). Instead, we jointhose courts that have chosen a nore holistic
viewof the acts underlyingaclaim See Bram et, 141 F. 3d at 263;
Cottman, 36 F.3d at 294; Bates, 980 F.2d at 868.
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i nsurance contract."” Resolving this issue does not require an
i nvestigationinto how, when, or why t he acci dent occurred. Inthis
sense, the sinkingof U fner's yacht is not relatedto the principal
guestion for decision.

However, an event need not be a poi nt of di spute betweenthe
parties inorder toconstitute a substantial event givingrisetothe

claim . Wodke v. Dahm 70 F. 3d 983, 986 (8th Cir. 1995) (requiring

t hat the event itself be "wrongful” in order to support venue). In
this case, Ufner's bad faith deni al claimalleges that theloss of his
yacht was covered by the contract and t he paynent due to hi mw ongfully
deni ed. Thus, although the sinking of La Mer isitself not in dispute,
the event i s connected to the clai minasnuch as Uffner's requested
damages i ncl ude recovery for theloss. W concludethat, inasuit
agai nst an i nsurance conpany to recover for | osses resulting froma
vessel casualty, the jurisdiction where that |oss occurred is
"substantial" for venue purposes.

We add that our concl usion does not thwart the general
pur pose of statutorily specified venue, whichis "to protect the
def endant against therisk that aplaintiff will select anunfair or

i nconveni ent place of trial." LeRoy v. GQeat W United Corp., 443 U. S.

173, 183-84 (1979). First, appell ees have not all eged -- either bel ow
or on appeal -- that continuingthe suit inthedistrict of Puerto R co

woul d confer atactical advantage to appel l ant or prejudice their own
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case in any way. W al so highlight the absence of a forum sel ection
clause inthe insurance policy indicating appellees' preferredforum
for litigation.” Finally, appel |l ees conceded at oral argunent that they
woul d not object tolitigatinginthe Virginlslands, suggestingthat
traveling to the Cari bbean would not be unduly burdensone. W
t herefore hold that venue properly liesinthedistrict of Puerto R co.

CONCLUSI ON

Appel | ees have suggested that venue is proper inthe Virgin
| sl ands or in Georgia. W do not address these possibilities since, as
we have al ready noted, 8§ 1391 contenpl ates t hat venue may be proper in
several districts. Inthis case, Puerto Ricois at | east one of them

The judgnment of the district court isvacated and t he case

remanded for further proceedings.

" I ndeed, the contract broadly states that "in the event of the failure
of the Underwriters . . . to pay any anount clainmed to be due
hereunder, the Underwiters, at the request of the Assured, will submt
tothe jurisdictionof acourt of conpetent jurisdictionwithinthe
United States of Anerica.”
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