[ NOT FOR PUBLI CATI ON-NOT TO BE ClI TED AS PRECEDENT]

United States Court of Appeals
For the First Circuit

No. 00- 1445
MATTHEW A. CHI ARA,
Plaintiff, Appellant,
V.

DENNI S DI ZOGLI O, Mayor; MAURICE J. LARIVIERE, JR, City

Solicitor; EUGENE O NEIL, Econom c Director; METHUEN

| NSPECTOR;, METHUEN COVM SSI ON; COVMUNI TY DI RECTOR OF

DEVELOPMENT; COVMMUNI TY BOARD OF DEVELOPMENT;
W LLI AM MANZI, City Council or; PASQUELI NA NAPOLI TANG
VI CTOR HATEM Attorney; BRI AN SHEEHY

Def endants, Appell ees.

APPEAL FROM THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF MASSACHUSETTS

[ Hon. Robert E. Keeton, U S. District Judge]

Bef or e

Sel ya, Lynch and Li pez,
Circuit Judges.

Matt hew A. Chiara on brief pro se.

Donenic S. Terranova on notion to appear as am cus curi ae.

Patrick J. Costello and Merrick, Louison & Costello on brief
for appellees, Mayor Dennis Dizoglio; Maurice Lariviere, Jr.
City Solicitor; Eugene O Neil, Econom c Devel opnment Director




Joseph G arusso, Met huen Conservation | nspector; Met huen
Conservation Conmm ssion; Community Devel opnment Board; and City
Councilor WIIliam Manzi .

Kenneth A. Cossingham on brief for appellee Brian Sheehy.

Darlene M Daniele on brief for appellee Pasquelina
Napol i t ano.

March 19, 2001




Per Curiam The district court understood the

conpl aint as all eging violations of the Fair Housi ng Act and
the Anericans with Disability Act, defamation, I|ibel and
slander. The court correctly dism ssed the conplaint for
failure to state a claim

Pl ai ntiff here characterizes his «clainms as
asserting instead violations of procedural and substantive
due process. Wt hout attenpting precisely to reiterate
plaintiff's argunent, seemngly he sees a violation of his
constitutional rights in the timng or sequence of
proceedi ngs and decisions on his proposals before the
Met huen Town Council and the Conservation Conmm ssion. He
asserts that a "pre-determ nation" of an environnental issue
by the Conservation Conm ssion was essential to obtaining a
"fair hearing” on the proposed zoni ng change before the Town
Counci |

Having read and re-read the conplaint and
plaintiff's brief, we believe that we understand why the
district court did not nention the scattered references to

t he Due Process Clause found in the conplaint. At first



bl ush, the conplaint's due process allegations seemto be
mer e surpl usage.

Revi ewi ng the conplaint de novo in light of the

gl oss which plaintiff assigns on appeal, we conclude that it
does not contain facts sufficient to nake out a recogni zabl e
clai m under the Due Process Clause. As to procedural due
process, there are no facts suggesting that State |aw or
| ocal ordinances facially deprive applicants of notice, a
heari ng, and an opportunity to be heard on proposed zoning
changes and related environmental permts. | nst ead,
plaintiff seenms to argue that an adm nistrative | aw judge in
t he Massachusetts Departnent of Environnmental Protection
erred in interpreting the regulations as allow ng the wong
sequence of hearings and decisions. Even if we assune that
the admnistrative judge's interpretation was wong,
however, this does not give rise to a deprivation of
plaintiff's constitutional right to procedural due process,
"so long as the state provides an adequate neans of

redress. " See Herwins v. City of Revere, 163 F.3d 15, 18

(1st Cir. 1998), cert. denied, 526 U S. 1087 (1999). State

| aw provides a neans to redress incorrect adm nistrative

deci sions through a notion for reconsi deration and an appeal



to the courts, and there are no facts suggesting that the
State process is inadequate.

As to "substantive" due process, we also fail to
see facts sufficient to make out an understandable claim
We hasten to add, in light of some argunents in defendants’
briefs, that we also do not construe plaintiff's gloss on
appeal as asserting a "regulatory taking"” nor an "inverse
condemation” claim Since there is no substantive
violation alleged, we need not reach defendants' suggestion
that we should make new law in this uncertain area.

Finally, we have stricken fromthe caption of this
appeal the names of purported plaintiffs-appellants "John
Smith" and "Mary Smith." Although an appearance on behal f
of the Smiths was entered by Attorney Terranova, the
attorney did not offer a brief. | nst ead, under cover of
plaintiff's pro se brief, Attorney Terranova has reveal ed
that the Smiths are "fictitious" persons who seek to "join"
the pro se brief as "am cus curiae" and representatives of
an indistinct class of real persons. There was no notion
for certification of a plaintiff class in the district
court, and it is unclear whether the fictitious identity of

the plaintiffs-Smths was known to the court.



Construing Attorney Terranova's statenent inside
of plaintiff's brief as a nmotion on behalf of one or nore
real or fictitious persons to appear as am cus curiae, the
notion is denied for a failure to conply with the provisions
of Fed. R App. P. 29.

Affirnmed.



