United States Court of Appeals
For the First Circuit

No. 00-1594

ALEXIS M HERMAN, SECRETARY OF LABOR,
UNI TED STATES DEPARTMENT OF LABOR,

Plaintiff, Appellee,
V.
HECTOR |. NI EVES TRANSPORT, INC., ET AL.,

Def endants, Appellants.

APPEAL FROM THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF PUERTO RI CO

[ Hon. José Antonio Fusté, U.S. District Judge]

Bef or e

Torruel | a, Chief Judge,

Stahl and Lipez, Circuit Judges.

M chael J. Rovell, with whomJewel N. Klein, Law O fices of

M chael J. Rovell Chtd and Charles A Cuprill-Hernandez LawOfi ces,

were on brief, for appellants.
Anne Payne Fugett, Attorney, with whomHenry L. Sol ano, Solicitor

of Labor, Steven J. Mandel, Associate Solicitor, Patricia M

Rodenhausen, Regional Solicitor NewYork, andPaul L. Frieden, Counsel
for Appellate Litigation, were on brief, for appellee.




March 26, 2001




TORRUELLA, Chi ef Judge. This appeal addresses a question of

first inpression: specifically, whether the "notor carrier exenption"
tothe overtime provisions of the Fair Labor Standards Act ("FLSA"), 29
U S . C 8§ 213(b)(1), includes a trucking conpany whose routes are
entirely withinthe boundari es of Puerto Rico.! The district court
concl uded t hat the trucki ng conpany, Héctor |. N eves Transportati on,
I nc. ("Nieves"), was not protected by the notor carrier exenpti on.

Her man v. Héctor |. Ni eves Transp., Inc., Cv. No. 96-2479 (D.P. R,

Jan. 15, 1999) (granting partial summary judgnent as to that issue).
Because we find that a plainreading of the statutory | anguage pl aces
truck routes occurring entirely withinthe boundari es of Puerto Ri co
out si de the exenption, we affirmthe holding of the district court.
I
The facts in this case are undi sput ed and presented at | ength
inthe district court opinionthat found Nieves inviolationof the

FLSA. Herman v. Héctor I. Nieves Transp., Inc., 91 F. Supp. 2d 435,

437-44 (D. P. R. 2000). Defendant Nieves is a Puerto Rico trucking
corporation.? Truck driver enpl oyees of Nieves regularly deliver

materi al s fromone |l ocationonthe i sl and to anot her | ocation, al so on

1 Thereis only one reported case i n which the overtime provisions of
t he FLSA have been enf orced agai nst a trucki ng conpany i n Puerto Ri co.
The notor carrier exenption apparently was not rai sedinthat case.
McConmb v. La Casa del Transporte, Inc., 187 F.2d 209 (1st Cir. 1948).

2 Co-defendants Héctor I. Ni eves R vera and his wi fe Luz M Rosendo de
Ni eves own and operate Nieves.
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the i sl and. Approxi mately 98%of these deliveries either begin or end
at t he San Juan Har bor docks, where the trucks either pick up materials
from or deliver materials to, ships waitingat the harbor. 1d. at
438-40. Defendants pay their enpl oyees a fixed anount for eachtrip,
whichis calculatedwthout regardtothe durationof thetrip. [d. at
440. The district court found that these paynments did not conply with
the overtinme requirenents of the FLSA. 1d. at 441-42.
I

We beginw th the statutory scheme at i ssue. Al though N eves

concedes that the overtinme provisions of the FLSA 29 U S.C. § 207, are

appl i cabl e to enpl oyers |l ocated in Puerto R co, see, e.qg., Sucrs. de A

Mayol & Col. v. Mtchell, 280 F. 2d 477, 479 (1st Cir. 1960), Ni eves

argues that it cones under the notor carrier exenptiontothe maxi mum
hour requirenents, 29 U S.C. 8§ 213(b)(1).

Section 213(b) (1) provides that the overtine provisions of
the FLSA "shal |l not apply to any enpl oyee with respect to whomt he
Secretary of Transportation[(the "Secretary")] has power to establish
qgual i fi cati ons and maxi mumhours of servi ce pursuant to the provisions
of [49 U.S. C. §31502]." Section 31502 gives the Secretary the power
t o establ i sh maxi mrumhours of service for enpl oyees of notor carriers

engaged in "transportation descri bedin sections 13501 and 13502 of



thistitle." |d. § 31502(a)(1).% We then nust ook to 49 U.S.C. §
13501, which providesthelimtationrel evant here.# The appli cable
subsection is § 13501(1)(C), > which reads:

The Secretary and t he Board have juri sdiction,
as specifiedinthis part, over transportation by
notor carrier and the procurenent of that
transportation, tothe extent that passengers,
property, or both, are transported by notor
carrier—

(1) between a place i n—

3 The relevant parts of 8 31502 are subsections (a)(1) and (b)(1).

Section 31502(a) (1) reads:
(a) Application. This section applies to transportati on—

(1) described in sections 13501 and 13502 of this
title.

Section 31502(b) (1) reads:

(b) Motor carrier and private notor carrier requirenents.

The Secretary of Transportati on may prescribe requirenents
for—

(1) qualifications and maxi mumhours of service of
enpl oyees of , and saf ety of operation and equi pnent of,
a notor carrier.
4 49 U.S.C. 8§ 13502 provides for an exenption "to the extent that
transportation [is] between a place in Al aska and a pl ace i n anot her
state.” Neither side suggests that § 13502 is at issue in this case.

5> Section 13501(1)(A) addresses transportati on between two St at es;

§ 13501(1)(B) transportationinone State "through" anot her St at e;
§ 13501(1) (D) transportationfromone point inthe United States to
anot her "through a foreign country”; and 8 13501(1) (E) transportation
bet ween a foreign country and the United States. Neither side suggests
t hat one of these alternative statutory provisions applies here.
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(C) the United States and a place in a
territory or possession of the United
States to the extent the transportation
Is in the United States.
For the purposes of this statute, a"State" is defined as
"the 50 states of the United States and the District of Col unbia,"id.
§ 13102(18), andthe "United States"” is defined as "the States of the
United States and the District of Columbia," id. § 13102(20).
Qur approachto statutory interpretationis circunscribed.

We first determ ne whet her the statutory | anguage i s unanbi guous.

United States v. Commonweal th Energy Sys. & Subsidiary Cos., 235 F. 3d

11, 15 (1st Gr. 2000) (citingUnited States v. Ron Pair Enters., Inc.,

489 U. S. 235, 241 (1989)). Inthe absence of anbi guity, we general ly
do not | ook beyond t he pl ai n meani ng of the statutory | anguage. 1d.;

Canpbel | v. Washi ngt on County Technical Coll., 219 F. 3d 3, 6 (1st Cr.

2000) .
Both parties agree that, at |east for the purposes of
8§ 13501, Puerto Ricois a "territory or possession” of the United

States rather than a State. See Trail er Marine Transp. v. Federal Mar.

Comm n, 602 F. 2d 379, 385 &n.26 (D.C. Cir. 1979). Both parties al so
agree that 8 13501(1)(C) is the appropriate statute fromwhich to
determ ne the jurisdictional boundaries of the Departnment of

Transportation for purposes of this case: if § 13501(1)(C) gives the



Secretary jurisdiction over Nieves, the notor carrier exenption
applies; if not, Nievesis subject tothe overtinme provisions of the
FLSA.

Ni eves argues that its trucking routes are part and parcel
of the transportation of property froma place in the continental
United States, through San Juan Harbor, to places in Puerto Rico. As
drop-of f and pi ck-up pointsinPuerto Ricoare"place[s] inaterritory
or possession of the United States,"” N eves suggests that 8§ 13501(1) (O
applies and that the Secretary has jurisdiction over its trucking
routes based on the statutory | anguage.

Ni eves's interpretationconflicts with the plain neani ng of
the statute. Section 13501(1)(C) only gives the Secretary jurisdiction

"tothe extent the transportationisinthe United States" (enphasis

added). The definition of the "United States," for purposes of
8 13501(1)(C), excludes Puerto Rico. 49 U. S.C. §13102(20). Aplain
reading of the statute, therefore, would place intra-island
t ransportati on beyond t he scope of the Secretary's jurisdiction because
such transportationis not "inthe United States" for purposes of the
statute. Transportation undertaken by Ni eves woul d t hus fall outside
the Secretary' s jurisdiction. Tothe extent that sone portion of a
notor carrier's activitiesfall wthinthe Secretary's jurisdiction,

t he exenpti on applies broadly to covered enpl oyees. Morris v. MConb,

332 U. S. 422, 434-36 (1947). However, if all of the transportation
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undert aken by N eves falls outside of the Secretary's jurisdiction, the
conpany isineligiblefor the notor carrier exenption. Inshort, under
t he pl ai n meani ng of the statutory | anguage, Ni eves is subject tothe
FLSA.

"1f the pl ai nlanguage of the statute points unerringlyin
a single direction, an inquiring court ordinarily should | ook no

further,” United States v. H lario, 218 F. 3d 19, 23 (1st Cir. 2000).

However, before di sposing of the subject, we nust address several
arguments to the effect that anmbi guity exi sts despite the apparent
clarity of the statutory definition.

First, Neves pointsto 48 U.S.C. § 751, which exenpts Puerto
Rico from Subtitle IV of Title 49. Subtitle IV includes
§ 13501(1)(C), as well as the rel evant definitions of "State" and
"United States"” containedin 8§ 13102. Ni eves argues that 48 U. S. C.
8§ 751 makes 8§ 13501(1)(C) and its incorporated definitions
"inapplicable" inPuerto Rico. At the sanetine, N eves would have the
nmot or carrier exenption apply to conpanies in Puerto R co because t hat
exenptionfallsinSubtitleVl. However, this admttedly conplicated
statutory structure does not create any anbi guity i nthe plai n meani ng
of § 13501(1)(C). The fact that the subtitle does not apply in Puerto
Ri co does not change t he pl ai n neani ng of the statutory text whenit is

referenced by anot her applicable statute.



Second, Nieves argues that the way i n whi ch § 13501 appl i es
to comrer ce bet ween two states (rather than between t he conti nent al
United St ates and Puerto Ri co) nakes it ambi guous inthis context.
However, the Secretary's jurisdictionover transportation betweenthe
continental United States and Puerto Ricoislimted by § 13501(1) (0O
inamnner inwhichinterstate transportationis not, nanely "to the
extent the transportation is in the United States." It is this
[imtations clause which we haveinterpreted here. Therule appliedto
commerce between states is sinply irrelevant to the issue at hand.

Third, N eves points out, correctly, that the Departnent of
Transportation regul ates trucking conpani es (including Nieves)?®
conduct i ng busi ness sol el y within Puerto R co pursuant to t he Hazar dous
Materials Transportation Act, 49 U.S.C 8 5101et seqg. Nieves suggests
t hat t he Departnent of Transportation's regulatory authorityinthe
area of hazardous waste i s only one exanpl e of its broad regul atory
authority in Puerto Rico. However, as at |east one court has
expl ai ned, the Secretary's regul atory authority with respect tothe
transportation of hazardous materials is irrelevant to the

applicability of the notor carrier exenption. Kinball v. Goodyear Tire

& Rubber Co., 504 F. Supp. 544, 548 n.4 (E. D. Tex. 1980). The not or

carrier exenption applies only when the Secretary "has power to

¢ Nieves has introduced into evidence a "Hazardous Materials
Certificate of Registration,” a"Driver Vehicle lnspection Report," and
a Departnment of Transportation identification nunber.
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establish qualifications and maxi mumhours of service" pursuant to 49
U S.C. §31502. 29 U S.C. 8§ 213(b). Wether the Secretary has power
t o conduct ot her busi ness and promul gate unrel ated regul ati ons within
Puerto Rico is irrelevant to this inquiry, and does not create
anbi guity from pl ain meani ng.

Afourth argunent is hinted at by N eves, but not addressed
at length. W consider it here only to distinguishtwo cases in which
the D.C. Grcuit interpretedthe sane or simlar statutory | anguage to

i ncl ude transportation onthe high seas. Puerto Ri co Mar. Shi ppi ng

Auth. v. Interstate Commerce Conmi n, 645 F. 2d 1102, 1106-13 (D.C. Gr.

1981); Trailer Marine, 602 F.2d at 386-93.7 The argunent for statutory

anbiguity proceeds as follows: if a court can find that "United
St ates, " despite seeningly clear | anguage to the contrary, includes
oceanterritory outside the physical limts of the 50 States and t he
Di strict of Col unmbia, mght not "United States"” al soinclude routes

within Puerto Ri co?

7 Puerto Rico Maritine ShippingAuthority involvedthe sane statute,
al beit found at 49 U S.C. 8 10521(a)(1)(C) prior to statutory
reorgani zation undertakenin 1995. See Klitzke v. Steiner Corp., 110
F.3d 1465, 1467 n.2 (9th Cir. 1997) (discussing reorganization).
Trailer Marine considered substantially the same jurisdictional
| anguage: "jurisdiction over transportation to the extent the
transportationisinthe United States and is between a placein a
State and aplaceinaterritory or possessionof the United States."
602 F.2d at 384. Note that both cases referred to the regul atory
authority of the Interstate Comrerce Conm ssion. The duties of thelCC
with respect to notor carriers have since been transferred to the
Depart nent of Transportation. Foxworthy v. Hland Dairy Go., 997 F. 2d
670, 672 n.2 (10th Cir. 1993).
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We are not convinced by this argunent. The fact that the
statutory phrase "inthe United States"” may be anbi guous wi t h respect
to the question whether it includes the high seas between the
continental United States and Puerto R co does not necessarily neanit
i s anmbi guous with respect to the questi on whether it includes Puerto
Rico. Aprimry canon of statutory constructionis that a statute
shoul d be construed so as not to render any of its phrases superfl uous.

Commonweal t h Energy, 235 F. 3d at 15 (citingReiter v. Sonot one Corp.,

442 U.S. 330, 339 (1979)). For us to interpret 8§ 13501(1)(C) as
anbi guous i n this manner woul d do just that. Includingtransportation
within the island of Puerto Rico in the phrase "to the extent the
transportation is in the United States" would make the phrase
nmeani ngl ess; it would be a limtations clause that creates no
[imtation. Incontrast, thelimtations clause may i ncl ude t he hi gh
seas wthinthedefinitionof "United States" yet still provide sone
[imtation; nanely, the exclusion of transportationwthin Puerto R co

fromthe Secretary's jurisdiction. Puerto R co Mar. Shipping, 645 F. 2d

at 1112 ("[I1]t is clear beyond cavil that thelimtation clauseitself
was added t o section 203 solely for the purpose of forecl osing [the]

regul ation of transportationwithintheterritories or possessions.")

(enphasi s added); Trailer Marine, 602 F. 2d at 392-393 ("[A]t | east for

pur poses of tradebetween ports of Puerto Rico and inland points of the
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United States, thelimtation clause does not bar . . . jurisdiction.™)

(enmphasi s added) .

We nust concl ude that the pl ai n meani ng of this statutory
conbi nati on pl aces Ni eves beyond t he purvi ewof the Secretary for the
pur poses of maxi numhour regul ati on, and thus wit hin the reach of the
FLSA. "The pl ai n meani ng of | egi sl ati on shoul d be concl usi ve, except
inthe 'rarecases [inwhich] theliteral applicationof astatute wl|
produce a result denonstrably at odds with the intentions of its

drafters.'"” Ron Pair, 489 U.S. at 242 (quotingGiffin v. Oceanic

Contractors, Inc., 458 U. S. 564, 571 (1982)); Davil a-Pérez v. Lockheed

Martin Corp., 202 F. 3d 464, 468 (1st Cir. 2000). Thisis not such a

case. The D.C. Grcuit delved deeply intothelegislative history of
the limtations clause, concluding that it was passed to cure the
"anonmal ous situation” where "manufacturers shipping wthinthe United
States or to foreign countries were at a conpetitive di sadvant age

conpared to shippers to or fromPuerto Rico."® Puerto Rico Marine

Shi pping, 645 F.2d at 1110. Both the House and Senate sought to

8 Before the addition of the limtations clause, the Interstate
Commer ce Comm ssi on had no jurisdictionover notor carrier traffic
withinastate whenthat traffic originatedin Puerto Rico. Puerto
Ri co Mar. Shipping Auth., 645 F. 2d at 1110. Thus a carrier operating
routes fromNMbobile, Al abama to Austin, Texas could (prior to the
additionof thelimtations clause) face different regul ati ons on the
portion of that transportation within Texas than did a carrier
operating aroute fromSan Juan, Puerto Ricoto Austin, Texas. Seeid.
Congress found this disparity troubling, and enactedthelintations
clause to cure it.
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excl ude transportation occurringentirely withinPuerto R co fromthe
reach of the Secretary's jurisdiction. ld. at 1111 (quoting H R Rep.
No. 2481, 81st Cong. (2d Sess. 2 1950); S. Rep. No. 2258, 81st Cong.
(2d Sess. 4 1950)). Nieves has not effectively shown that the
transportation it conducts is anything other than that "within
possessions andterritories,” nor hasit indicated howit is placed at
a conpetitive di sadvant age due to the application of the FLSA. W t hus
cannot conclude that this is a case where an "extraordinary

consi deration" or an "absurd out conme" requires us to construe a statute

inamnner contrary toits plainnmeaning. Pritzker v. Yari, 42 F. 3d
53, 67-68 (1st Cir. 1994).
11
Ni eves argues that, evenif weinterpret the notor carrier
exenption not to apply to their activities, we make such an
interpretationentirely prospective based onthe test el uci dated by t he

Supreme Court inChevron G I. Chevron Gl Co. v. Huson, 404 U S. 97,

106-07 (1971). However, the Suprene Court has "largely rejected" the

Chevron Q| retroactivity analysis. MIlls v. State of Maine, 118 F. 3d

37, 49 (1st Cir. 1997). InHarper v. VirginiaDep't of Taxation, 509

U S. 86, 90 (1993), the Court held "that [its] application of arule of
federal lawto the parties before[it] requires every court to give

retroactive effect tothat decision.” O her courts of appeal s have

applied this retroactivity approach to deci sions i ssued by those
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courts. Laborers Int'l Unionof N. Am, AFL-ClI O v. Foster \Wheel er

Corp., 26 F. 3d 375, 386 n.8 (3d Cir. 1994) ("Al though both [ Harper and

Janes B. BeamDistilling Co. v. Georgia, 501 U.S. 529 (1991)] dealt

wi t h deci sions i ssued by the Suprene Court, giventhe ratio deci dendi
of both cases, we suspect that other courts are probably correct that
there i s no cogent basis for distinguishing decisions handed down by

the inferior federal courts."); Eckstien v. Bal cor Fil mlnvestors, 8

F.3d 1121, 1128 (7th Cir. 1993) (noting that if not for state lawto

the contrary, a previous Seventh Circuit decision would apply

retroactively based onHar per); Newport News Shi pbuil ding & Dry Dock

Co. v. Garrett, 6 F.3d 1547, 1554 (Fed. G r. 1993) (appl ying previ ous

Federal Circuit decisionretroactively in wake of Harper). Ve see no
reason to disagreewith our sister circuits, especially giventhat we
have appl i ed our own deci sions retroactively inother circunstances
| acki ng an explicit Suprenme Court statenent as to the effect of

deci si ons made by t he courts of appeals. See United States v. Melvin,

27 F.3d 703, 707 n.4 (1st Cr. 1994) (applyingthis Court's opinionin

United States v. Tavares, 21 F.3d 1 (1st Cir. 1994), retroactively

based on the Suprene Court's statenent inGiffith v. Kentucky, 479

U.S. 314, 328 (1987), "that a newrule for the conduct of cri m nal
prosecutions is to be applied retroactively").

IV
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For the reasons herein, the deci sion of thedistrict court

is affirnmed.
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