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LYNCH, Circuit Judge. Awit of habeas corpus was granted by

the district court to Bernardo Hurtado, who had been convi cted of
various state drug crinmes. The district court determ ned that the
state appel |l ate courts erred i n concluding that the evidence at tri al
was sufficient to support Hurtado' s conviction, and that, under the
Antiterrorismand Ef fecti ve Deat h Penal ty Act ("AEDPA"),the error was
such as to qualify as either "contrary to, or [ ] an unreasonabl e
applicationof, clearly established Federal | aw, as determ ned by t he

Suprenme Court of the United States.” 28 U.S.C. § 2254(d) (1) (West

Supp. 2000). See Hurtado v. Tucker, 90 F. Supp. 2d 118 (D. Mass. 2000)
("Hurtado"). We reverse and clarify thelimts on federal habeas
revi ew.
l.
Ber nar do Hurt ado was convi cted i n Massachusetts i n 1993 of
traffickingin cocaine and possessing heroinwithintent todistribute.?

Hurtado's conviction was affirmed on appeal to the Massachusetts

L See Pub. L. No. 104-132, 110 Stat. 1214 (1996) (anendi ng
28 U.S.C. 88 2244, 2253-55 and addi ng 88 2261-66).

2 He was sentenced on the cocaine conviction to a m ni mum
mandat ory sentence of three years to three years and one day and on
the heroin conviction to a termof not |less than five nor nore than
seven years, to be served concurrently with the other sentence.
Whi |l e Hurtado has been parol ed since serving his prison sentence, he
still satisfies the "in custody" requirenent of 8 2254. See, e.q.,
Jones v. Cunningham 371 U.S. 236, 243 (1963). Because of his
conviction, the INSis attenpting to deport Hurtado to his honel and
of the Dom nican Republic.




Appeal s Court in 1996, see Commonweal th v. Hurt ado, No. 94-P-1821, 660

N. E. 2d 395 (Mass. App. &. Jan. 25, 1996), and hi s request for further
revi ewwas deni ed by t he Massachusetts Suprenme Judi cial Court | ater

that year, see Commonwealth v. Hurtado, 663 N.E.2d 575 (Mass. 1996).

Petitioner then sought federal habeas relief pursuant to 28
U S.C. 8§ 2254 (West Supp. 2000). On May 22, 1998, the nmagi strate judge
filed areport and recommendati on reconmendi ng that relief be granted.?
On February 29, 2000, the district court adopted the report and i ssued
the writ. Hurtado, 90 F. Supp. 2d at 119-20. This appeal by the
Commonweal th fol | owed.

.

We summarize the presunptively-correct4 factual
determ nations of the state court about the evi dence presented at
Hurtado's crimnal trial. OnJanuary 24, 1991, the police executed two
search warrants for 77 Newbury Street in Lawence. The warrants had
been obt ai ned aft er si x weeks of surveillance and four controll ed drug
buys there by a confidential informant. The buildingis athree-story
structurewith three apartnments onthe left and ri ght-hand sides. An

interior stairway on each side connects the three floors, but the two

s The magi strate judge's report is annexed to and reprinted
as part of the district court's published opinion. See Hurtado, 90
F. Supp. 2d at 120-35

4 See 28 U.S.C. § 2254(e) (West Supp. 2000). All other
facts set out are those not disputed by Hurtado, unless otherw se
not ed.



si des of the buil ding are not accessi bl e to each ot her frominsi de the
buil ding. All apartments onthe left-hand side andthethird-floor
apartnment on the right-hand side were then vacant.
Hurtado and his wife, Lydia Nunez, |lived with her six
chil dren, includi ng her son Roberto Nunez, inthe first-floor apartment
on the right-hand side. Hurtado and Nunez had a daughter together.?®
As the police enteredtheright side of the building, they
heard shout s of "policia" and peopl e runni ng above them Two officers
rantothe second fl oor where they found Lydi a and Robert o Nunez com ng
down fromthe third fl oor. Roberto Nunez had over $6, 100 i n cash on
him Anunidentifiedmlefledtothethird floor andthen escaped.
Both Lydia and Roberto Nunez were arrested.
Inthe third-floor apartnent, police foundin plainviewdrug
di stri bution paraphernaliaand vari ous drugs. No readabl e fingerprints
were found there. Nothing was found in the second-fl oor apartnent.
Hurtado was aloneinthe first-floor apartnment at the tine
of the search. He energed as the police entered. An of ficer announced
t hat he had a warrant to search the apart nent and escorted Hurtado back

into the apartnment. Hurtado sat at the kitchen table while the

5 At trial, Hurtado disputed that he resided in the first-
floor apartment; rather, he testified that he and Ms. Nunez were
separated at the tinme of the search and that he was |iving at another
address. Hurtado testified that he was at 77 Newbury Street at the
time of the search because Ms. Nunez was ill and she wanted himto
pi ck up their daughter. The jury was not required to accept that
testi nony, of course.



of fi cers conducted their search. The officers described Hurtado as
"cooperative." Uponrequest, Hurtado gave the officers hisdriver's
i cense and his car registrations. Thedriver's |icense was expired
and showed Hurtado' s address at 77 Newbury Street. Hurtado, who was
unenpl oyed at the tinme, had registrations for two cars, a Lincoln
Continental and an Audi. Both were registeredto the 77 Newbury Street
address. One of those regi strations was dat ed January 14, 1991, just
ten days before theraid. No drugs, drug paraphernalia, or any itens
suggestive of drug dealing were found on Hurtado.

The first-floor apartnment was adifferent matter. The police
found smal | enpty plastic bagsinacupinthekitchen hutch, of the
type conmonly used to di stribute 0.25 grans of cocaine. Alsointhe
hutch was a smal |, white plastic bag of the type typically usedfor the
di stribution of 0.05 grans of heroin. It borethe stanp of awtch on
it. Afalse plant pot inthe kitchen containedthree bl ue bags of the
type often used for the distribution of 0.05 grans of heroin, which
al so borewitch stanps onthem Analysisindicatedthat the blue bags

found onthe first fl oor contai ned aresi due of heroin.® In addition

6 Wtch stanps were found on the third fl oor and white and
bl ue bags with witch stanps were found on the first floor, enpty bl ue
bags were found on the third floor and three bl ue bags were found on
the first floor, 500 white bags were found on the third floor and a
white bag with a witch stanp on it was found on the first floor,
clear plastic bags were found in the third-floor apartnment and in the
hutch in the first-floor apartnment, and a sixteenth of an ounce of
cocai ne was found on the third floor and a note found in the first-
fl oor apartnment had the nunber sixteen on it and indicated 'one for

5



on top of the dresser inthe naster bedroom the police found a pi ece
of paper contai ning drug notations plus sone goldjewelry and ajewelry
box. They al so found two expired passports bel ongingto Hurtado in
t hat bedroom

During t he weeks of surveillance, police sawHurt ado out si de
t he building "alnost all thetinme." Hi s car was al so seen parked in
front of the building. No onetestifiedthat they ever sawHurt ado
participateinany of the drugtransactions. The police, through an
i nformant, rmade control |l ed buys at the buil ding fromsellers descri bed
as Hspanicnenintheir early twenti es and fromLydi a Nunez. Hurtado
was approximtely thirty-six years old at the tine of his arrest.

M.

A. Decision of the Massachusetts Appeal s Court

In his state appeal, Hurtado argued that there was
i nsufficient evidence to support his conviction onthe drug charges.’
The Appeal s Court consi der ed whet her t he evi dence, viewed inthe |light
nmost favorabl e to the Commonweal th, was sufficient to support afinding

that Hurtado was guilty on each el enent of the of fenses beyond a

seventy' -- the street value of a sixteenth of an ounce.

! Hurtado al so clained that the trial court inproperly
admtted his passports into evidence and erred in refusing his
request for disclosure of the name of the confidential informant.
These clainms were rejected by the Massachusetts Appeals Court and by
the federal district court. They have not been raised by Hurtado
before this court and have been wai ved.
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reasonabl e doubt. See, e.q., Coomonweal th v. Latinore, 393 N. E. 2d 370,

374 (Mass. 1979) (applying test articul ated by the Suprene Court in

Jackson v. Virginia, 443 U. S. 307 (1979)).8 The court concl uded t hat
t here was sufficient evidence to support Hurtado's conviction as a
princi pal under the theory of constructive possession of acontrolled
subst ance. ®

In order to sustain a conviction under a theory of
constructive possessionin Massachusetts, the def endant nust have known
of the presence of the controll ed substance and had "the ability and

intentionto exercise dom nion and control over it." Commobnweal th v.

Cruz, 614 N. E.2d 702, 704 (Mass. App. Ct. 1993). The "el enents of
control and power or know edge, coupledwiththe ability and intention

t o exerci se dom ni on and control, nmay be inferred fromcircunstanti al

evidence . . . ." Commonwealth v. Brown, 609 N. E. 2d 100, 102 (Mass. App.
Ct. 1993). "Wil e presence in an area where contraband i s found al one
8 The Court's holding in Jackson represented an extensi on of

its previous decision in |n re Wnship, 397 U S. 358, 364 (1970),

t hat due process requires that a conviction be supported by proof
beyond a reasonabl e doubt. The Jackson standard nmust be applied with
specific reference to the elenents of the offense as defined by state
| aw. See Canpbell v. Fair, 838 F.2d 1, 4 (1st Cir. 1988).

° The jury was instructed that the Commonweal th had to prove
that Hurtado either constructively possessed the heroin and cocai ne
found in the third-fl oor apartnent or engaged in a joint venture to
di stribute the drugs. The Appeals Court concluded that there was
sufficient evidence to support Hurtado's conviction as a principal
under the theory of constructive possessi on, which subsunes joint
venture liability. See Commonwealth v. Pichardo, 647 N.E. 2d 1236,
1237 (Mass. App. Ct. 1995).




cannot showt he requi site knowl edge, power, or intentionto exercise
control over the [contraband] . . . presence, suppl enent ed by ot her
incrimnating evidence, will serve to tip the scale in favor of

sufficiency." Commonwealth v. Handy, 573 N E. 2d 1006, 1009 (Mass. App.

Ct. 1991).

The Appeal s Court's determ nati on of sufficient evidence was
based on four findings. First, the court foundthat the jury coul d have
reasonabl y concl uded that Hurtado resided inthe first-fl oor apartnent
with Lydia Nunez based on the following facts: Hurtado's expired
passports were found inthe bedroomw th those of Nunez; Hurtado was
carrying an expired driver's |icense and current car regi strations
listing his address as 77 Newbury Street; and Hurtado was seen "al nost
all the time" during the surveillance of the apartnent.

Second, the court found that the jury reasonably coul d have
concl uded that the third-fl oor apartnent was bei ng used as a drug stash
area. This conclusionwas warranted inlight of the matchi ng bags and
stanps found on the first and third floors and the drug note in the
first-floor apartment referringto quantities of drugs found onthe third
floor.

Third, the court determned that the jury could have
reasonably inferred that Hurtado knew of the heroi n and cocai ne present
inthethird-fl oor apartnment based on the fact that police had observed

hi mat 77 Newbury Street whil e drug transacti ons were occurring, that



Hurtado' s passports were i nthe sane bedroomas t he not e naki ng r ef erence
toquantities of drugs found onthethirdfloor, andthat the first-fl oor
ki t chen cont ai ned bags typically used indrug distributionandidentical
to those found on the third floor.

Fourth, the court concl uded that there was suffici ent evi dence
that Hurtado had the ability and i ntenti on to exercise control over the
drugs foundinthe third-fl oor apartnment because he was present inthe
| ocked first-fl oor apartnent al one, the packaging foundinthe first-
floor apartnent was simlar tothat foundinthe third-floor apartnent,
the drug note found i n the bedroomby his personal papers nenti oned
guantities contained onthethirdfloor, and Hurtado had access tothe
third floor via the staircase.

The Suprene Judicial Court denied further appellate review.

B. Magistrate Judge's Report and Recommendati on

Hur t ado sought federal habeas corpusrelief inthe district
court. In arecomendation and report issued on May 22, 1998, the
magi strat e judge reconmmended t hat rel i ef be granted based on Hurtado's

i nsufficiency of the evidence claim See Hurtado, 90 F. Supp. 2d at 120-

35.10 The magi strate judge acknow edged t hat, i nthe wake of the AEDPA,
hi s task was t o det er mi ne whet her the Massachusetts Appeal s Court's

deci si on was "contrary to, or invol ved an unreasonabl e appl i cati on of,

10 The magi strate judge reconmmended that relief be denied as
to Hurtado's other two clainms. 90 F. Supp. 2d at 123.
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clearly established Federal | aw, as det ermnm ned by t he Suprene Court of
the United States.” 28 U.S.C. § 2254(d)(1) (West Supp. 2000).
Specifically, the magi strate judge focused on whet her the Appeal s Court's

deci si on was an unreasonabl e appl i cati on of Jackson v. Virginia, 443 U S

307 (1979), the governi ng Suprene Court precedent for sufficiency of the
evidence clains. At thetime the magi strate judge i ssued his report and
recomrendati on, there was no First Circuit decisiononthelanguage
containedin§2254(d)(1).1 Athough the Appeals Court did not cite
tothe constitutional rule on sufficiency of the evidence set forthin
Jackson, it didarticul ate the substance of that rule, as the magi strate
j udge recogni zed. The fault the nagi strate judge found inthe decision
of the Appeal s Court, and t he sol e basi s of the recommendati on to grant
habeas relief, lay inthe Appeal s Court's application of theJackson rule
to asingleelenent of the offense. Specifically, while the nmagi strate
concl uded t hat there was sufficient evidencetoinfer Hurtado' s know edge
of and ability tocontrol thedrugsinthethird-floor apartnent, he
found t he evi dence insufficient toestablish Hurtado's intent to exercise

dom ni on and control over those drugs.

11 The magi strate judge said he used the approach previously
used by the Seventh Circuit, requiring federal courts ""'to take into
account the care with which the state court considered the subject'™
and to defer to the state court where it has given a "'responsible,

t hought ful answer reached after a full opportunity to litigate.""
See Gonez v. Acevedo, 106 F.3d 192, 199 (7th Cir.) (quoting Lindh v.
Mur phy, 96 F.3d 856, 870-71 (7th Cir. 1996), rev'd on other grounds,
521 U. S. 320 (1997)), vacated on other grounds sub nom Gonez v.
DeTella, 118 S. C. 37 (1997).

10



The follow ng reasoning ani mted this conclusion. The
magi strate judge t hought that evidence of intent typically present in
ot her cases was m ssing here.?? The nagi strate judge al so bel i eved t hat
t he Appeal s Court had been m staken in two i nstances as to whet her there
was any primary evidenceinthe recordto support certain statenentsin
its opinion. First, the Appeals Court overstated the evidence t hat
Hurtado was seen at 77 Newbury Street when drug transactions were
occurring there. Having engaged in an adm rably cl ose readi ng of the
record, the nagi strate judge reasoned that there was no evi dence t hat
Hurt ado was actual | y present when drug deal i ng was t aki ng pl ace; the

evi dence was only t hat he was often present inthe area. See Hurt ado,

90 F. Supp. 2d at 128-30. Second, the Appeal s Court stated that the drug
not e was found on t he dresser by Hurtado' s personal papers. Infact, the
magi strate judge determ ned, there was no evidence that Hurtado's

personal possessions or papers were found on or near the dresser

12 The magi strate judge noted, inter alia, that: the drug
packagi ng found on the first floor was found in a comopn area rather
t han where Hurtado kept personal itenms; no drugs, drug paraphernali a,
or money were found on Hurtado; no evidence existed to show that
Hurtado ever participated in a drug transaction; Hurtado did not "act
guilty" when the police arrived; and nothing in the drug note found
in the master bedroom connected Hurtado to the drug operation --

i ndeed, no evidence established that Hurtado actually used the
dresser on top of which the drug note was found. See Hurtado, 90 F.
Supp. 2d at 127. The only circunstantial evidence that m ght show
Hurtado's intent to exercise dom nion or control over the drugs on
the third floor, the magistrate judge found, was the fact that
Hurtado lived on the first floor and that others who |ived on the
first floor (specifically, Hurtado's wife and stepson) operated the
stash house on the third floor. See id. at 128.

11



containing the drug note; the evidence was only that two expired
passports of Hurtado's were found in the same bedroomas the note. See
id. at 130-31. As aresult, he concluded, the Appeal s Court had engaged
in an "unreasonable application of" the Jackson standard.

C. District Court's Decision

The district court adopted the nagi strate judge's report and
recomendat i on and concl uded t hat much of the evi dence "recited and
relied upon by the state court did not exist; it was not intherecord.™
Id. at 1109. The district court also reviewed the report and
recommendationinlight of this court'sinterpretationof § 2254(d) (1)

inOBrienv. DuBois, 145 F.3d 16 (1st Cir. 1998), issued shortly after

the magi strate judge filed the report.

The di strict court found that the magi strate judge incorrectly
deci ded t he case under 8 2254(d) (1)'s "unreasonabl e application of"
prong. Onits reading of OBrien, thedistrict court foundthe claim

shoul d have i nst ead been deci ded under the statute's "contrary to" prong.

See Hurtado, 90 F. Supp. 2d at 120. The district court ultimtely
concl uded, however, that for the reasons stated in the report and
recommendati on, the Appeals Court's decision was "contrary to" the

clearly established Suprenme Court | aw of Jackson v. Mirginia, and that

habeas relief should therefore be granted. |d.
| V.

The outcone of this caseis dictated by theinterpretation of

12



8§ 2254(d) (1) contained in Wllianms v. Taylor, 529 U. S. 362 (2000),

deci ded after our O Brien decision. Neither thedistrict court nor the
magi strat e judge had t he benefit of the Suprene Court's views. The case
is also our first occasion to apply Wllianms to a habeas petition
chal | engi ng t he suffici ency of the evidence under theJackson standard. 3

As anended by AEDPA, 8§ 2254 "pl aces a newconstraint onthe
power of a federal habeas court to grant a state prisoner's application
for awit of habeas corpus with respect to cl ai ns adj udi cated on t he
merits in state court.” Wlliams, 529 U S. at 412. The statute
provi des, in relevant part, that:

An application for a wit of habeas corpus on
behal f of a person in custody pursuant to the
judgment of a State court shall not be granted with
respect to any cl ai mt hat was adj udi cat ed on t he
nmerits in State court proceedi ngs unless the
adj udi cation of the claim. . . resulted in a
deci sion that was contrary to, or involved an
unr easonabl e application of, clearly established
Federal | aw, as determ ned by t he Suprene Court of
the United States .

28 U.S.C. 8§ 2254(d) (1) (West Supp. 2000) (enphasis added).

As t he Suprenme Court has enphasi zed, the "contrary to" and
"unr easonabl e application of" standards are different. Because the

di strict court anal yzed t he case under the "contrary to" standard, and

13 Qur post-Wlliams cases have involved ineffective
assi stance of counsel, see Phoenix v. Mtesanz, 233 F.3d 77 (1st Cir.
2000), and jury instructions, see Wllians v. Matesanz, 230 F.3d 421
(1st Cir. 2000). Wllianms v. Taylor involved a claimof ineffective
assi stance of counsel. When we refer to the WIllians case, we nean
t he Suprenme Court deci sion.

13



because we have usual ly considered that to be the first anal yti cal

guestion, we start there. See Wllians v. Matesanz, 230 F. 3d 421, 424
(1st Cir. 2000) (addressing the "contrary to" standard first).

"Contrary to" Standard

In WIlians, the Supreme Court gave i ndependent nmeani ngs to
the "contrary to" and "unreasonabl e application of" clauses of 8§
2254(d)(1). See 529 U.S. at 405. The Court said that a state court
deci sion woul d be "contrary to" the Court's clearly established precedent
ifit "applie[d] arulethat contradicts the governinglawset forthin
[the Court's] cases."” 1d. "Astate-court decisionw |l al so be contrary
toth[e] Court's clearly established precedent if the state court
confronts a set of facts that are materially i ndi stinguishable froma
deci sion of th[e] Court and neverthel ess arrives at aresult different
fromour precedent." 1d. at 406.

Here, the Appeal s Court applied the correct standard by
articulating the standard set forth in Jackson. Indeed, this case
presents a good exanpl e of one to which § 2254(d)(1)'s "contrary to"
prong does not apply: "arun-of-the-m |l state-court deci sion applying
the correct legal rulefrom[the Suprene Court's] casestothe facts of
aprisoner's case." WIlianms, 529 U. S. at 406. Becausethis caseis
t heref ore not properly anal yzed under the "contrary to" standard, we turn
to "the second step of the requisite anal ysis: whether the state court

deci si on constitutes an unreasonabl e application of clearly established

14



Suprenme Court case law." Wllianms v. Matesanz, 230 F.3d at 426.

"Unreasonabl e Application of" Standard

The Supreme Court inW 1l lianms heldthat a state court deci sion
woul d i nvol ve an "unr easonabl e application of" clearly established
Suprene Court precedent if it "identifies the correct governing | egal
principlefrom[the] Court's decisions but unreasonably applies that
principletothe facts of the prisoner's case.” 529 U. S. at 413.* The

Court al so underscored that "anunreasonabl e application of federal | aw

isdifferent fromanincorrect application of federal law. " 1d. at 410
(enmphasis in original). |Indeed, because Congress used the word
"unreasonabl e” in 8 2254(d) (1), and not words |i ke "erroneous" or
"incorrect," a federal habeas court "may not issue the wit sinply
because that court concludes in its independent judgnment that the
rel evant state-court deci sion appliedclearly established federal | aw
erroneously or incorrectly. Rather, that application nust al so be
unreasonable.™ 1d. at 411

Thi s court has since noted that the "unreasonabl e application
of " prong of § 2254(d) (1) "reduces to a questi on of whet her the state

court's derivationof acase-specificrulefromthe[Suprene] Court's

14 Wlillianms raised but did not resolve the question of
whet her it would be an "unreasonabl e application of" clearly
established federal law if the state court decision "unreasonably
extend[ed] a legal principle from[Suprene Court] precedent to a new
context where it should not apply (or unreasonably refuse[d] to
extend a legal principle to a new context where it should apply)."
Wlliams, 529 U.S. at 408. That issue is not involved in this case.

15



generally rel evant jurisprudence appears objectively reasonabl e.™

Wlliams v. Matesanz, 230 F. 3d at 425 (quoting O Brien, 145 F. 3d at 25).

Habeas revi ewinvol ves t he | ayeri ng of two standards. The
habeas questi on of whether the state court decision is objectively
unreasonabl e i s | ayered on t op of the underlyi ng standard governi ng t he
constitutional right asserted. Here, that constitutional right is
gover ned by Jackson's test of "whether, after view ngthe evidenceinthe
i ght nost favorabl e to the prosecution, any rational trier of fact could
have found the essential el ements of the crinme beyond a reasonabl e
doubt." 443 U. S. at 319 (enphasisinoriginal). Inaparticular habeas
case, it may be useful, although not mandatory, toreviewfirst the

under | yi ng constitutional issue, here theJackson question.® Because

15 Conpare Van Tran v. Lindsey, 212 F.3d 1143, 1154-55 (9th
Cir.) ("In Weeks v. Angel one, 528 U. S. 225 (2000), the Court first
addressed the questi on whether the state court decision was erroneous
and then, on the basis of its answer, concluded that AEDPA barred
relief, rather than asking initially whether the state court decision
was unreasonabl e under that statute."), cert. denied, __ US _ , 121
S. Ct. 340 (2000), and Bell v. Jarvis, 236 F.3d 149, 182-84 (4th Cir.
2000) (Motz, J., dissenting) ("The Wllians Court thus recognized the
appropri ateness of federal habeas courts independently anal yzing
asserted clainms as long as they 'also' engage in the AEDPA
reasonabl eness determ nation."”) (citation omtted), with Bell, 236
F.3d at 162 ("Nor is there a persuasive need to require federal
habeas courts to offer opinions on significant constitutional
guestions sinply in the interest of providing 'guidance' to the state
courts within our circuits. . . . Qur charge under the statute is
only to determ ne whether the state court's adjudication of the
clainms before it was a reasonable one in light of the controlling
Suprene Court |law. ") (enphasis in original). As one comrentator has

noted, "it is doubtful that state judges really prefer that federal
courts spend their time asking not whether state court judgnments are
wrong, but whether they are unreasonably wong." Larry W Yackle,

16



two respect ed federal judges thought the evidence insufficient to neet
t he Jackson standard, we wi || assune the questionis closeandturnto
t he questi on of whether the state court deci si on was an "unr easonabl e
application of" the Jackson standard.

The magi strate judge and di strict court thought theJackson
guestion had to be answered i n the negative -- that, even view ngthe
evidence inthe light nost favorableto the prosecution, no rational
juror coul d have convi cted Hurtado. That was because t hey t hought (1)
two primary facts on which the state appell ate court relied were not
sufficiently established by the record; ' and (2) certain facts common to
cases uphol di ng Jackson- based chal | enges to drug convi cti ons obt ai ned
under a constructive possession theory were not in the record in
Hurtado' s case. They concl uded t hat t he reasonabl e i nferences froma
cl ose readi ng of the remai ning facts did not permt the conclusion that
Hurt ado i nt ended t o exerci se dom ni on and control over the drugs onthe
third floor. W test that reasoning against WIlIlians.

As this court saidin Phoenix v. Matesanz, 233 F. 3d 77 (1st

Cir. 2000), the Suprenme Court inWIIlians explicitly rejectedthe view,

The Figure in the Carpet, 78 Tex. L. Rev. 1731, 1756 (2000).

16 Again, the articulated errors in the primary facts were
that the police surveillance did not actually observe Hurtado
i nvol ved in any drug transactions but nerely saw him-- al beit
frequently -- at the apartnent; and that while Hurtado' s personal
papers were somewhere in the first-floor bedroom their proximty to
t he drug note was never established.
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adopted by the Fourth Circuit, that an "unreasonabl e application of"
clearly established federal | awrequires that the application be one
that all reasonabl e jurists woul d agree was unr easonabl e. See 233 F. 3d
at 80-81 (citingWllianms, 529 U. S. at 409-10). The Court inWIIlians

warned that an "' all reasonabl e jurists' standard would tend to m sl ead
f ederal habeas courts by focusing their attention on a subjectiveinquiry
rat her t han on an obj ective one.” 529 U. S. at 410. Thus, thetest is
an obj ective one and not so stringent astorequirethat all reasonabl e
jurists agree the state court decision was unreasonabl e.

The Court in WlIlliams acknow edged that "[t]he term
"unr easonabl e' is no doubt difficult to define,"id., but thought that
the termwas famliar tothelegal world and to federal judges, seeid..
As t he Second Circuit has poi nted out, whil e "unreasonabl e" nay be a

famliar termto judges, its neaning varies significantly based onthe

context inwhichit is used. See Francis S. v. Stone, 221 F. 3d 100, 109

n.12 (2d Cir. 2000); see also United States v. Ccasi o, 914 F. 2d 330, 336

(1st Cir. 1990) ("Reasonabl eness is a concept, not a constant.").
Still, some greater definition of the term"objectively

unr easonabl e" can be attenpted. Cogni zant of the adage t o m nd what

peopl e do as wel | as what they say, we turn to what t he Suprene Court

actually didinWIlians to see what |ight i s shed onthe "unreasonabl e
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applicationof" prong. InWIllians, acapital case, the Court held
that the state suprenme court's decision -- that there was no
constitutional violationfromineffective assistance of counsel -- was
an "unreasonabl e application of" clearly established federal | aw(as wel |
as being "contrary to" clearly established federal law). See 529 U.S.
at 398-99. InWllianms, the Virginia Supreme Court had rejectedthe
statetrial judge's determ nation that counsel's ineffectivenessin
i ntroduci ng evi dence possi bl y changed the result of the penal ty phase and
t hereby prejudi ced the petitioner. The Virginia Suprene Court accepted
t hat counsel was i neffective at the penal ty phase, but concl uded t hat the
petitioner was not sufficiently prejudiced. The U S. Suprene Court,
however, rejected the state suprene court's | ack of prejudi ce concl usion
as unr easonabl e because it m sapprehended t he correct prejudi ce standard
and failed to evaluate the "totality of the available mtigation
evidence." 1d. at 397. Support for this conclusioncane fromthe state
supreme court's failure even to nention the def endant’s sol e argunent in
mtigation or to consider the possibility that mtigation evidence
unr el at ed t o danger ousness m ght have altered the jury's choice of the

death penalty. Seeid. at 398. As aresult, the state suprene court had

w See also Suprene Court 1999 Term Leadi ng Cases- - Federal
Jurisdiction and Procedure, 114 Harv. L. Rev. 319, 319 (2000)
(" Despite describing 2254 as very deferential, the Court's
application of the statute to the facts at hand denonstrated a
stricter approach to habeas review than the Act's drafters may have
anticipated.").
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"failedto accord appropriate weight tothe body of mtigation evidence
available to trial counsel." 1d.

Wl liams and our own precedent thus suggest the foll ow ng
guidelines as to sonme, but not all, of the principles in an
i nsuf ficiency-of-the-evidence case to be used i n naki ng t he eval uati on
of "objective unreasonabl eness" under 8§ 2254(d)(1):

(1) The focus of the inquiry is on the state court deci sion;

(2) Even with the deference due by statute to the state court's
determ nati ons, the federal habeas court nust itself | ook to "the
totality of the evidence"” in evaluating the state court's deci sion;
(3) The failure of the state court to consider at all a key argunent of
the defendant may indicate that its conclusion is objectively
unr easonabl e; however, the paucity of reasoni ng enpl oyed by the state
court does not itself establish that its result is objectively
unr easonabl e;

(4) Thefailure of astate court to give appropriate weight toall of the
evidence may nean that its conclusion is objectively unreasonabl e; anc
(5) The absence of cases of conviction precisely parallel ontheir facts
does not, by itself, establish objective unreasonabl eness.

In WIllians, the operation of these principles meant that a wit of
habeas cor pus shoul d issue. Onthe facts here, the operation of those
principles neans that a wit of habeas corpus should not issue.

Appl yi ng t hese standards, we cannot say that the state court's
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affirmation of the verdict was obj ectively unreasonabl e, notwi t hst andi ng
t he Appeal s Court's purported overstatenents of fact.® The state court
directly addressed t he poi nt at i ssue -- sufficiency of the evidence --
after its own survey of theentirerecord. It didnot ignore materi al
evi dence or a key argunent nade by defendant. Its articul ated reasons
went to the conclusions it reached. Even if the state court were
inpreciseinits descriptionof twoprimary facts, thereis sone roomfor

m st akes under § 2254(d)(1). See Wllians, 529 U.S. at 410. The real

guestion is whether the state court decision is "objectively
unreasonable,” id. at 409, inits assessnent that the wei ght of the
evidence is sufficient under Jackson to support conviction.

Where it is amatter of what i nferences?!® nay be drawn, even

18 A total failure by the state court to discuss any
constitutional claimmy nean that there was no such claim
"adj udicated on the nerits in State court proceedings." 28 U S.C 8§
2254(d) (West Supp. 2000); see Washington v. Schriver, No. 00-2195,
2001 W 125332, at *6-*7 (2d Cir. Jan. 5, 2001). Here, however, the
state appeals court adjudicated Hurtado's clains on their nerits. W
do not reach the question of how to anal yze whet her there has been an
"unreasonabl e application of" clearly established federal |aw where
there is no state court analysis of the clains.

19 The Commonweal th urges that the "objective
unr easonabl eness” standard of review requires that, in a Jackson
case, we adopt a flat rule of deference to any state rule permtting
inferences to be nade, and refers us to a long line of Massachusetts
cases sustaining drug convictions based on inferences fromvari ous
types of evidence. We think that is the wong approach to a Jackson
chal | enge under 8§ 2254(d)(1). The question of "objective
unr easonabl eness” is one of federal law. That other cases with sone
factual simlarities resulted in inferences of guilt is surely
pertinent to the "objective unreasonabl eness” test, but it does not
elimnate the need for case by case scrutiny. W suspect that there
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bef ore AEDPA t his court noted that "variations i n human experi ence
suggest that one shoul d expect a considerabl e range of reasonabl e

estimat es about what islikely or unlikely." Stewart v. Coalter, 48

F.3d 610, 616 (1st Cir. 1995) (reversing grant of wit of habeas corpus
by district court where grant had been based on failure to neet the

Jackson sufficiency standard). Post-AEDPA, inWIllians v. Matesanz, we

not ed t hat where t he argunment over t he correctness of the state court's
ultimate conclusion is one of degree calling for a choice between
credi bl e (although mutual |y opposed) views, the habeas inquiry on
obj ecti ve unreasonabl eness ends. See 230 F.3d at 428-29.

As in Stewart,? we cannot say the prosecution's case was
overwhel m ng. Nonet hel ess, it was not objectively unreasonabl e for the
state court to conclude that arational jury could convict Hurtado. C .

United States v. O bres, 61 F. 3d 967, 970 (1st Cir. 1995) (stating on

are few if any differences between what inferences state | aw woul d
regard as reasonabl e and what inferences federal |aw would regard as
reasonabl e. Nonet hel ess, historically some inferences or
presunptions permtted by state | aw have been invalidated as contrary
to the Constitution. See, e.qg., Thonpson v. Louisville, 362 U.S.

199, 205-06 (1960) (cannot infer "disorderly conduct” nmerely from
fact that defendant was dancing in a café and became argunentative in
aski ng why he was being arrested); cf. Zant v. Stephens, 462 U. S.

862, 885 (1983) (statutory aggravating circunstance required to

i npose death penalty would be invalid if "it authorizes a jury to
draw adverse inferences from conduct that is constitutionally
protected").

20 In Stewart, the verdict of conviction had been reversed by
Massachusetts Appeals Court and then reinstated by the SJC, before
the grant of habeas relief by the district court. See Stewart, 48
F.3d at 612.
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direct appeal that "[s]o | ong as t he evi dence, taken as a whol e, warrants
a judgnment of conviction, '[the review ng court] need not rul e out ot her
hypot heses nore congeni al to a finding of i nnocence'") (quotingUnited
States v. Gfford, 17 F.3d 462, 467 (1st Cir. 1994)).

It was not unreasonabl e for the state court to concl ude t hat
the jury coul d reasonabl y have found t hat Hurtado bot h knew about and had
the ability and i ntent to exercise dom ni on and control over the drugs.
Ajury, based on the evidence, couldfindthat Hurtado continuedtolive
at 77 Newbury Street, that Hurtado knewhi s wi fe worked as a drug deal er,
and that their famly home, where Hurtado was seen all the time by
police, was a drug house for sonme period of time. One of Hurtado's cars
was freshly registered to the drug house address. Hurtado al so was
trustedto bealoneinthe first-floor apartnent of the drug operati on.
There exi sted cl ear drug-related | inks between the first and third-fl oor
apartnments, and i nportant papers of Hurtado's were found alongwith a
drug note in Hurtado's bedroominthe first-floor apartnent. The jury
coul d have t hought it not at all credi bl ethat Hurtado, the husband,
pl ayed noroleinthe drug operati on, operated fromhis home. The jury
coul d have rational | y concl uded t hat Hurtado was very nuch i nvol ved,
based on t hi s and ot her evi dence not nmenti oned by t he Appeal s Court or
t he magi strate judge, such as that Hurtado owned two cars, an Audi and
a Lincoln Continental -- hardly | owend cars -- when he was unenpl oyed.

I naddition, thejurors sawHurtado testify, and they, better than any
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revi ewi ng court, coul d assess whet her to believe himas hetold his story
of innocence. Apparently they did not, and those issues of credibility
are for the jury to decide.

We add that, as a general rule, federal courts should be
particul arly cauti ous about issui ng habeas, on grounds of the objective
unr easonabl eness of a state court's conclusion that the evidenceis
sufficient, where there has been a verdict of guilt by a jury of a
def endant' s peers, where the defendant' s credi bility was eval uated by t he
jury hearing his testinony, where that verdi ct has been affirnmed on
appeal inthe state system and where there is no clai mof constitutional
error inthe conduct of thetrial. Even on direct appeal, clains that

t he evi dence was i nsufficient to support the verdict are "often nmade, but

rarely successful.” United States v. Moran, 984 F. 2d 1299, 1300 (1st
Cir. 1993).

We conment on several other points rai sed by the reasoning
usedingrantingthewit. Indetermningthat the state decision was
obj ecti vel y unreasonabl e, the nagi strate judge focused on t he process of
reasoning foll owed by the state court and faulted it for overstating sone
facts. The reasoni ng used by the state court i s, of course, pertinent.

See Wllians, 529 U. S. at 391-98 (exam ni ng reasoni ng of the state

court); Wllianms v. Matesanz, 230 F. 3d at 427-29 (sane). Theultimte

guesti on on habeas, however, i s not howwel | reasoned the state court

decisionis, but whether the outcone i s reasonable. O Brien, 145 F. 3d
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at 25; accord Neal v. Puckett, 239 F. 3d 683, 696 (5th Cir. 2001). Of

course, the better reasoned the state decision, thelesslikelyitis
that it could represent an unreasonable application of clearly
est abl i shed Suprenme Court | aw. But even a poorly reasoned st at e opi ni on
does not nean t hat t he out conme represents an unreasonabl e appl i cation,

see Hennon v. Cooper, 109 F. 3d 330, 335 (7th G r. 1997), al though, as we

di scussed above, it is certainly ground for further inquiry if the state
court ignores material facts.

The magi strat e j udge al so exam ned ot her state court deci si ons
i nvol vi ng Jackson- based chal | enges to drug convi cti ons on constructive
possessi on t heori es and f ound none of those cases to be parallel. Wile
the i nquiry of I ooking to parallel casesis certainlylegitimteto
det erm ne whether the application of Supreme Court precedent is
obj ectivel y reasonabl e, the absence of precisely parall el cases does not
al one establish objective unreasonabl eness.

Here, onthetotality of the evidence, the concl usion of the
state courts that theJackson test had been net sinply cannot be saidto
be objectively unreasonabl e.

We reverse and order entry of judgnent denying the wit of
habeas cor pus.

So ordered.
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