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LI PEZ, Circuit Judge. Habeas corpus petitioner Keith

Mount j oy argues t hat hi s convictions for sexual assault and burgl ary
nmust be set asi de because t he New Hanpshi re j udge who presi ded over his
trial didnot advi se hi mabout hi s def ense counsel's possi bl e confli ct
of interest and nake an appropriate inquiry onthe record, thereby
vi ol ati ng his Si xth Amendnent ri ght to counsel. Federal reviewof
habeas petitions is governed by the Anti-Effective Death Penalty Act of
1996 (AEDPA), 28 U. S. C. 8§ 2254(d) (Supp. Il 1996). Under the standards
of AEDPA, the district court denied Mountjoy’s petition, findingthat
t he under| yi ng deci si on of the New Hanpshi re Suprene Court was neit her
contrary to nor an unreasonabl e applicati on of clearly established
federal | awas determ ned by t he Suprenme Court of the United States.
We affirm
l.

The facts in this case are not disputed. 1n 1992, Keith
Mount j oy was charged wi t h aggravat ed f el oni ous sexual assault and
burglary. The vi cti mwas bound and raped by a man who canme i nto her
apartnment in the early hours of January 4, 1992. One of the
governnment’ s wi tnesses was Dennis Pratte, a police officer for thetown
of Newmar ket who responded when the victinis son call ed the police.
Oficer Prattetestified about interview ngthe victi mand col |l ecting

physi cal evi dence. He gave testinony favorable to Mountjoy, reporting



that the victi msai d she coul d not identify her attacker on t he norni ng
after she was raped.

Mountj oy’ s first and secondtrials ended in hung juries.
Def ense counsel Stephen Jeffco represented Muntjoy at bothtrials, and
O ficer Pratte testifiedfor the governnment at both. In January 1994
Jeffco agreed to defend Officer Pratte agai nst charges of sexual ly
assaul ting his stepdaughter. Shortly before Mountjoy'sthirdtri al
began on April 11, 1994, Jeffco told the trial judge that he was
representing Pratte, who was then awaitingtrial. Jeffcosaidhedid
not t hink the sinultaneous representation of Mountjoy and Pratte posed
aconflict of interest for him The prosecutor agreed. Jeffco al so
i nforned the court that he had tol d Mountj oy he was serving as Pratte’s
| awyer, and that Mountj oy wanted Jeffco to continue representing him
Jeffco s disclosure to the court took place in an unrecorded in-
chanmber s conference. Muntjoy was not present, and t he judge di d not
speak to hi mabout Jeffco’s possible conflict of interest. Mountj oy
did not object to Jeffco's representation at trial.

Whi | e the record does not include transcripts of the first
two trials, Mountjoy does not di sputethat Pratte gave essentially the
same testinony at thethirdtrial that he had gi ven at the first two,

and that Jeffco cross-exam ned hi min nuch the same way. Pratte’s



t esti nony was agai n hel pful tothe defense.! In his closing argunent
tothejury, Jeffcogenerallycriticized Pratte's police departnent for
itsinvestigationof thecrine, particularly because of its failureto
follow up on a | ead about a possi ble second suspect.

On April 15, 1994, the jury convicted Muntjoy of both
charges. The court inposed a 15 to 30 year sentence. On May 23,
Mountjoy filed a pro se notion for judgnment of acquittal on the ground
that his counsel had aconflict of interest. Thetrial court appointed
a public defender to represent Mountjoy during post-trial proceedings.
I n February 1995, the public defender filed anotionto set asidethe
verdi ct based onthe court’s failuretoinquireinto Jeffco’ s conflict
of interest andineffective assistance of counsel. Thetrial court
hel d a hearing on the matter on August 10, 1995. Mountjoy testified
t hat Jeffco did not tell hi mabout the sinultaneous representation of
O ficer Pratte. Inadeposition, Jeffcosaidthat he told Muntjoy he
was representing Pratte during a brief conversation onthe steps of the
court house just before the beginningof thethirdtrial. Jeffcosaid

he di d not specifically remenber Mountjoy’ s response, but that Mountj oy

1The victimlivedinthe sane apart ment conpl ex as Mountj oy, and
she testified that a few days after being attacked she heard him
out si de cal I i ng his dogs and i dentifi ed hi mby voi ce as her assail ant.
O ficer Pratte testified, however, that the norning after the rape the
victi msai d she had no i dea who t he attacker was, and t hat she coul d
not cl early hear his voice because it was nuffl ed by sonet hi ng t hat
covered the |l ower half of his face. On cross-exam nati on by Jeffco,
Officer Pratte added that the victi mtol d hi mt hat her attacker di d not
have a distinctive accent.
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had consented to t he concurrent representati on. \Wen asked about his
cross-exam nation of Pratte, Jeffco said hedidnot try to inpeach
Pratte because Pratte’s testi nony was excul pat ory.
The trial court denied Mountjoy’ s notion for a newtrial. The
court found t hat Mountj oy knew about the concurrent representati on,
t hat Jeffco had def ended the caseinthe sane way at thethirdtrial as
he had at the first and second ones, and t hat t he def ense woul d have
called Pratte as a wi t ness because of his excul patory testinony had t he
gover nnment not done so. The court acknow edged t hat it shoul d have
di scussed Jeffco’ s representation of Pratte with Mountj oy beforetrial,
but heldthat its failureto do sodidnot warrant reversal. The court
al so deni ed Mountjoy’s claimthat Jeffco did not provi de Mountj oy
effective assistance of counsel because of the possible conflict.
Mount j oy appeal ed t o t he New Hanpshi re Suprene Court. In a

publ i shed opinion, the court deniedrelief. See State v. Mountj oy,

708 A. 2d 682 (N. H. 1998). Muntjoy filed a petitionfor habeas reli ef
instate court onJuly 7, 1999.2 The | ower state court held a hearing
on Septenber 10, 1999, and denied relief on Septenber 23. The New
Hanpshi re Suprene Court declinedto hear Mountjoy’s col |l ateral appeal.
Mountjoy fil ed a habeas petitioninfederal court on January 12, 2000,

seeking collateral reviewof threeclains: thetrial judge' s failureto

2 Mountjoy previously fil ed a habeas petitionin federal court on
Oct ober 8, 1997 that was dism ssed for |ack of exhaustion.
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discuss with him before trial his right to conflict-free
representation, ineffective assi stance of appel | ate counsel, and del ay
i n processing his state court appeal. After the district court denied
the petitiononall three grounds, it granted Mountjoy’s request for a
certificate of appeal ability as to whether thetrial court proceedi ngs
vi ol ated Mountjoy's "constitutional right to conflict-free counsel.”
1.

AEDPA anmended t he federal | awgoverning revi ewof habeas

petitions. In relevant part, the 1996 statute provides that
(d) An applicationfor awit of habeas

cor pus on behal f of a person i n custody pursuant

to the judgnent of a State court shall not be

granted with respect to any claimthat was

adj udicated on the nerits in State court
proceedi ngs unl ess t he adj udi cation of the claim

(1) resulted in a decision that was
contrary to, or involved an unreasonable
applicationof, clearly established Federal | aw,
as determ ned by t he Suprene Court of the United
St at es.

28 U.S.C. § 2254(d)(1). AEDPA"places a newconstraint onthe power of
a federal habeas court to grant a state prisoner’s applicationfor a

wit of habeas corpus.” WIllians v. Taylor, 529 U. S. 362, 412 (2000).

Under the statute, "we focus the lens of our inquiry onthe state .
court's decision and ask whet her the court's application of the

anal ytic framework di ctated by the rel evant Suprene Court precedents



was obj ectively unreasonabl e" or contrarytothat law See Wllians v.

Mat esanz, 230 F.3d 421, 427-28 (1st Cir. 2000).

AEDPA s "contrary to" and "unreasonabl e appl i cati on" cl auses
yiel d two separate categories of analysis. Taylor, 529 U. S. at 405;

O Brien v. Dubois, 145 F. 3d 16, 24 (1st Cir. 1998). A state court

decisionis "contrary to" federal | awas determ ned by t he Suprene
Court, and so nay be set asi de on federal habeas review, if it "applies
arulethat contradicts the governing |l awset forthin our cases" or
"confronts a set of facts that are materially indi stinguishable froma
deci sion of this Court and neverthel ess arrives at aresult different
fromour precedent." Taylor, 529 U S. at 406.

Alternately, astate court deci sion may be set asi de as an
"unr easonabl e appl i cati on" of federal | awas det erm ned by t he Suprene
Court "if the state court identifies the correct governinglegal rule
fromthis Court’ s cases but unreasonably appliesit tothe facts of the
particul ar state prisoner’s case,"” or "if the state court either
unreasonably extends a |l egal principle fromour precedent to a new
context where it shoul d not apply or unreasonably refuses to extend
t hat principletoanewcontext whereit shouldapply." 1d. at 408.
I n defi ni ng an unr easonabl e appl i cati on of federal |aw, the Court said

t hat "the nost i nportant point i s that anunreasonabl e appli cati on of

federal lawis different fromanincorrect application of federal |aw

| d. at 410 (enphasisinoriginal). Thus under AEDPA, "a federal habeas
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court may not issue thewit sinply because that court concludesinits
i ndependent judgnent that the rel evant state-court deci sion applied
clearly established federal | awerroneously or incorrectly. Rather,
that application nust also be unreasonable.” 1d. at 411.

I n Mountjoy’s case, the rel evant state court deci sion for
revi ew under AEDPA i s t he New Hanpshire Suprene Court deci sion on

direct appeal inState v. Mountjoy, 708 A. 2d 682 (N. H. 1998). As the

New Hanpshire court recogni zed, the governi ng Suprene Court precedents
for Mountjoy’s claimthat thetrial court’s failure to advi se hi mabout
Jeffco’ s possibleconflict of interest violated his Si xth Amendnent
rights are Holl oway v. Arkansas, 435 U.S. 475 (1978); Cuyler v.
Sullivan, 446 U.S. 335 (1980); and Whod v. Georgia, 450 U. S. 261
(1981). "To the extent that inferior federal courts have deci ded
factual ly simlar cases, referenceto those decisions is appropriatein
assessi ng t he reasonabl eness vel non [ under AEDPA] of the state court's
treatment of the contested issue.”" O Brien, 145 F.3d at 25.
The New Hanpshi re Suprene Court neither appliedarul ethat
contradi cted t he Suprene Court’ s hol dings i nthese cases nor reached a
di fferent result based on a set of materially indistinguishabl e facts.
Thus AEDPA' s "contrary to" cl ause does not apply here. See Tayl or, 529
U.S. at 406 ("arun-of-the-m Il state-court decision applyingthe
correct legal rule fromour casestothe facts of a prisoner’s case

woul d not fit confortably within 8§ 2254(d)(1)’s 'contrary to' clause");
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Mat esanz, 230 F. 3d at 426 ("Astate court deci sionthat appliesthe
correct I egal rul e but reaches an i ndependent outcone on di fferent
facts cannot be deenmed to run at cross purposes to Supreme Court
precedent."). W thus turnto AEDPA s second i nquiry: whet her the New

Hanmpshi re court unreasonably appliedHol | oway, Sullivan, and Wod to

the facts of Mountjoy’s case. "This reduces to a question of whet her
the state court’s derivation of a case-specificrulefromthe Court’s
general ly rel evant jurisprudence appears obj ectively reasonable.”
O Brien, 145 F.3d at 25.

M.

A. Rel evant Suprene Court Precedents

The S xt h Anmendnent guar ant ees a defendant' s ri ght to counsel
inall crimnal prosecutions. U S. Const. anmend. VI. Defendants have
a"correlativeright torepresentationthat is freefromconflicts of
interest." Wod, 450 U. S. at 271. Even if defense counsel has a
conflict, however, the court may sonetines allowthe attorney to

continuewththerepresentationif the def endant makes a vol untary,

knowi ng, and intelligent waiver. See Wheat v. United States, 486 U. S
153, 163 (1988) (district courts have substantial | atitude in declining
to grant waivers); Hol | oway, 435 U. S. at 483 n.5 (a def endant may wai ve
his right to representation that is "unhindered by a conflict of
interests”). The purpose of atrial court'sinquiryinto a possible

conflict is to "evaluate the conflict and ensure it is either



elimnated or waived.” United States v. Rogers, 209 F. 3d 139, 146 (2d

Cir. 2000). The inquiry thus includes an on-the-record di scussi on of
the representation with the defendant. Cf. Fed. R Crim P. 44(c)
("[T] he court shall pronmptly inquire with respect to such joint
representati on and shal |l personal |y advi se each def endant of t he ri ght
to the effective assistance of counsel, including separate
representation."). Wen courts do not obtain awaiver toconflict-free
counsel (and even soneti nes when t hey do), defendants may chal | enge t he
represent ation on appeal by bringing anineffective assi stance claim
See \Wheat, 486 U.S. at 162.

The extent of thetrial court's responsibility to mke an

inquiryintothe defendant's understandi ng of a possi ble conflict is

t he subj ect of the Suprene Court's decisions inHolloway, Sullivan, and

Wbod. I n Holl oway, one defense |awer represented three co-
defendants. Inpre-trial notions and at trial, thelawer repeatedly
obj ected to the joint representation, telling the judge that his
conflictingloyaltiestohisclients hindered his ability to advocate
for them The judge refused to appoi nt separate counsel and di d not
adequately inquireintotherisk posed by the conflict. Holl oway, 435
U.S. at 484. On appeal, the Supreme Court held that the Sixth
Amendnent requires automatic reversal of a conviction "whenever atrial
court inproperly requires joint representation over tinely objection.”

|d. at 488. Hol | oway prem sed its hol ding onthe shared responsibility
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of the trial court and defense counsel to prevent conflicts from

infringing on the defendant’s Sixth Amendnment rights. |d. at 485.3

In Sullivan, the Court consi dered two questions | eft openin
Hol | oway: whether a state trial judge nmust inquire about nultiple
representation even though no party objects at trial, and whet her the
"mere possibility of a conflict” means that a defendant’s Sixth
Amendnent rights were viol ated. Sullivan, 446 U S. at 345.
Enphasi zi ng def ense counsel ’s et hical obligationto adviseatrial
court when a conflict arises, the Court saidthat when def ense counsel
does not alert the court toaconflict by objecting, "nothingin our
precedent s suggests that the Si xth Amendnment requires state courts
thenselves to initiate inquiries into the propriety of multiple
representationinevery case.” 1d. at 346. At the sanetine, the Court
| eft open sonme possibility, albeit a narrowone, that Hol | oway nmay
apply w thout an objection by the defendant.

Absent special circunstances, therefore, trial

courts nmay assume either that nultiple

representationentails noconflict or that the

| awyer and his clients know ngly accept such ri sk

of conflict as may exist. . . . Unlessthetrial
court knows or reasonably should know t hat a

3 The Court has expl ai ned t hat judges soneti nes nust serve as a
check agai nst defense attorneys who may be | ess sensitive about
avoi di ng such conflicts than they shoul d be. Wheat, 486 U. S. at 163
("Nor isit am ss to observethat thew |lingness of an attorney to
obt ai n such wai vers [of conflicts of interest] fromhis clients may
bear an inverserelationto the care with which he conveys all the
necessary information to them").
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particul ar conflict exists, the court need not
initiate an inquiry.

Id. at 346-47 (footnotes omtted).

Addressi ng the rel ati onshi p bet ween a possi bl e conflict and
a Si xth Arendnent violation, Sullivan next heldthat when a def endant
does not object to a possible conflict and the trial judge is not
ot herwi se al erted to such a conflict, the defendant "nust denonstrate
t hat an actual conflict of i nterest adversely affected his | awer’s
performance.” |d. at 348. This show ng of harmneed not, however,
risetothelevel of prejudice. Instead, "prejudiceis presuned when
counsel is burdened by an actual conflict of interest.” Stricklandv.

Washi ngton, 466 U. S. 668, 692 (1984). Thi s presunption neans that a

def endant need not showt hat he woul d not have been convi ct ed but for
choi ces hi s | awer made because of conflictingloyalties. Sullivan,
446 U. S. at 349-50. Instead, the necessary showi ng m ght involve
failure to cross-exam ne a wtness whose testinony favored one
defendant in a joint representation over the other. [d. at 350.

I n Wbod v. Georgi a, inanunusual factual context, the Court

agai n addressed the question of atrial court's responsibilityto
i nqui re about a possible conflict. InWod, three enployees of an
adul t theat er and bookst ore were convi ct ed of di stributing obscene
mat eri al s and sentenced to probati on on the condition that they make

i nstal | ment paynents toward $5, 000 and $10, 000 fi nes. The defendants



defaulted on their paynments, saying that they had expected their
enpl oyer to pay the fines for them The Suprenme Court granted
certiorari to determ ne whether inprisoning a probationer because he
cannot pay a fine viol ates the Equal Protection O ause. Wod, 450 U. S.
at 264. After hearing the case, however, the Court decidedit on a
di fferent due process ground. The Court noted that the enpl oyer’s
| awyer had represented t he def endants t hroughout the proceedi ngs
agai nst them and that this | awer didnot chall enge t he anount of the
fines i nposed at sentencing. |d. at 266-268. The trial court was
awar e of these circunstances and t he prosecutor rai sed t he questi on of
whet her they gave rise to a conflict of interest. 1d. at 272-73.

Based on the record, the Court concl uded that a possible
conflict of interest was "sufficiently apparent . . . toinpose upon
the court adutytoinquirefurther.” 1d. at 272. Inresponsetothe
di ssent's argunent that the majority had "gone beyond"” Sul |l i van, the
Court said:

not hinginthat caserul es out the raising of a

conflict-of-interest problemthat is apparent in

the record. Mreover, Sullivan nmandates a

reversal whenthetrial court has failedto make

aninquiry eventhoughit 'knows or reasonably

shoul d knowt hat a particul ar conflict exists.'
Id. at 272 n.18 (quoting Sullivan, 446 U S. at 347).

Wod t hus enphasi zed that trial judges have aduty toinquire

not only when def endants obj ect to a possi ble conflict, but al so when



trial judges are or should be independently aware of a possible
conflict. Yet theWod Court didnot i nposethe renedy of a newtri al
based on the trial judge's failure to make the required i nquiry,
despi te t he above-quot ed | anguage fromits own f oot not e about Sullivan
mandat i ng reversal under such circunstances. Moreover, w thout
di scussing the inplications for Hol |l oway' s rul e of automati c reversal,
t he Court remanded t he case for a hearing to detern ne "whet her the
conflict of interest that this record strongly suggests actually
existed." |d. at 273.

Not surprisingly, thecircuit courts haveruleddifferently
i n the wake of Whod about the type of renedy that is triggered whenthe
trial court has aduty toinquire about a possibleconflict andfails
to do so. Sone courts have reversed for a newtrial whenever the
possibility of aconflict was sufficiently apparent toinpose adutyto

inquire. See Riggs v. United States, 209 F. 3d 828, 831 n.1 (6th Cir.

2000); United States v. Cook, 45 F. 3d 388, 393-94 (10th Cir. 1995);

Dawan v. Lockhart, 980 F. 2d 470, 474-75 (8th Gr. 1992). One court has
held that a post-trial inquiry into a possible conflict that was
evi dent beforetrial does not suffice. See Rogers, 209 F. 3d at 146.
By contrast, we have held that inlight of Wbod, autonatic reversal is
not requiredif atrial judge holds a post-trial hearing about whet her
an actual conflict devel oped that adversely affected counsel's

per f or mance, the standard for reversal under Sullivan. Brienv. United
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States, 695 F.2d 10, 15 n. 10 (1st Cir. 1982) (petitioner's 8§ 2255
hearing could "serve the sane function that the remand served in
Whod"). Wth this backgroundinmnd, weturntothe NewHanpshire
Suprenme Court's decision in Muntjoy's appeal.

B. The New Hanpshire Supreme Court’s Deci Sion

(On appeal to the New Hanpshi re Suprene Court, Muntjoy argued
that thetrial court’s failure to advise hi mabout Jeffco’ s possible
conflict of interest required reversal of his conviction under Hol | onay

and Hopps v. State Board of Parole, 500 A .2d 355 (N.H. 1985). In

Hopps, the state Supreme Court established a prophylactic rulefor
crimnal casesinvolvingnmultiplerepresentation. The rulerequires
def ense counsel and thetrial court to make arecord of investigating
the possibility of aconflict of interest and of each client’s informed
consent to the dual representation. 1d. at 359. The Hopps court
stated that judicial inquiry into possible conflicts was not
constitutionally required, but was "t he better course"” because of the
ri sk of conflict posedby multiplerepresentationandthe desirability
of avoi di ng post-conviction challenges. [d.

| n deci di ng Mountj oy’ s appeal, t he New Hanpshire Suprene
Court hel d that Hopps shoul d apply whenthe trial court i s nade aware
of a possible conflict based on a defense attorney’s concurrent
representation of a defendant and a gover nnent wi t ness because of the

"simlar riskof conflict insuchdual representation.” Mountjoy, 708
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A. 2d at 683-84. The court saidthat Jeffco s disclosuretothetrial
j udge that he was representing Pratte shoul d have pronpted the judge to
di scuss the possible conflict with Mountjoy. See id.

The court next consi dered whet her Mountjoy was entitledto
a reversal of his conviction because of thetrial court'sfailureto
conduct a Hopps i nqui ry and secure t he def endant' s wai ver of conflict-
free counsel. The court concl uded t hat Mountj oy was not entitledto
Hol | oway' s aut omati c reversal because such reversal i s mandated only
when "a trial court inproperly requires joint representation [of
codef endants] over tinely objection.” |d. at 684 (citingHolloway, 435
U.S. at 488). The court ruled that the failuretoinquire "nmerely
requires this court to address a defendant's cl ai mt hat he was deni ed
t he effective assi stance of counsel because of a conflict of interest.”
Id. Notingthat "[o]Jur State constitutional standards are identical to
their federal counterparts onthisissue," andcitingSullivan as the
federal standard, the court saidthat Mountj oy needed t o showt hat
Jeffco's conflict adversely affected his performance at thethird

trial.4 The court then stated the standard for showi ng adverse ef f ect

4The court saidthat based onits own precedent Sullivan applied
to possible conflicts arising from situations other than joint
representation. See Mountjoy, 708 A 2d at 684 (citingState v. Cyrs,
529 A.2d 947, 950 (N.H 1987)). Thisis the mgjority position anong the
circuits. See, e.g., Riggs v. United States, 209 F. 3d 828, 832 n.1
(6th Gr. 2000); Atley v. Ault, 191 F. 3d 865, 870 n.4 (8th Cir. 1999);
Spreitzer v. Peters, 114 F. 3d 1435, 1451 (7th Cir. 1997); Porter v.
Singletary, 14 F.3d 554, 560 (11th Cir. 1994).
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that we set forth in Brien v. United States, 695 F.2d 10.° See

Mountj oy, 708 A.2d at 684. In Brien, we construed Sullivan as
requiring apetitioner toshowfirst that his | awer m ght have pursued
"sonme plausi bl e alternative defense strategy or tactic," and second
that "the alternative defense was i nherently in conflict with the
attorney’s other loyalties or interests.” 1d. at 15. Rather than
testing Mountjoy's clai magai nst this standard, however, the New
Hanmpshi re court found t hat Mountj oy had wai ved t he i ssue of whet her
Jeffco’ s conflict adversely affected his perfornmance because he had not
briefed that issue on appeal. Muntjoy, 708 A. 2d at 685.

I n closing, the court said that Whod al so did not entitle
Mountjoy totherelief that he sought because the outcone i nthat case
was a remand rather thanareversal. 1d. Sincethetrial court held
a post-trial hearing on Muntjoy's clai mand determ ned that Jeffco’s
representati on was not affected by an actual conflict, Muntjoy had
al ready received the further consideration provided in Wod by a
remand. 1d.

The New Hanpshire Suprene Court's concl usi on t hat Hol | oway

and Wbod did not require reversal of Mountjoy's conviction was a

5On this point the New Hanpshire Suprenme Court cited its own
precedent, State v. Guaral di, 500 A 2d 360, 365 (N H. 1985), whichin
turns cites Brien, 695 F.2d at 15.
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reasonabl e appl i cati on of Suprene Court precedent.® It is truethat the
trial court knewabout Jeffco's possible conflict and so had a duty to

i nqui re under Sullivan and Wod. See al so United States v. Hernandez-

Lebron, 23 F. 3d 600, 604 (1st Cir. 1994) ("[1]nquiries nust be made
intothe propriety of multiplerepresentati on whenever thetrial court
knows or reasonably shoul d knowthat a particul ar conflict exists.").
However, despite Wod' s statenent that Sullivan mandat es reversal when
t he court does not nmake the required inquiry, the Suprenme Court i n \Wod
di d not grant areversal inlight of thelawer's possibleconflict of
interest, but rather remanded for further i nvestigation. Asthe New
Hanmpshi re court recogni zed, i n Mountjoy's case that i nvestigation
occurred when the trial judge held a post-trial hearingto determ ne
whet her an actual conflict burdened Jeffco's representation.
The New Hanpshi re Suprene Court took t he sane approach to the

Suprene Court case lawthat this court took inBrien v. United St ates,

695 F. 2d 10. In that case, the defendant argued in a federal habeas
petition that he was entitled to reversal under Hol | oway because he had
been represented at trial by al awer who bel ongedto the sanme lawfirm

as his codefendant's |l awer. While Brien's counsel didnot bringthe

Ve t hi nk t he New Hanpshi re Suprene Court's application of these
precedents was largely correct. Qur only quibbleisthat the court did
not seemto recogni ze that theHopps duty of i nquiry, which applies
when a trial judge "is made aware of any potential for, or actual,
conflict of interest,” Mountj oy, 708 A. 2d at 683, is essentially a

statenment of the constitutional rule set forth in Sullivan and Wod.

- 18 -




conflict tothe court's attention beforetrial, his codefendant's
counsel did. Inresponseto Brien's habeas petition, the district
court held an evidentiary hearing, just as the New Hanpshire court did
after Mountjoy's trial. Based on the evidence presented at the
hearing, the district court foundthat Brien had not net his burden of

proving an actual conflict under Sullivan. 1d. at 15.

On appeal in Brien, we asked whether the trial court's
failuretoinquire about the possibleconflict beforetrial itself
required reversal of Brien's conviction, and foundthat it didnot. W
reasoned t hat by remandi ngWbod for further inquiry by thetrial court,
t he Suprene Court signal ed t hat convi ctions shoul d only be reversed i f
thereis afinding of an actual conflict that adversely affectedthe
| awyer’s performance. |d. at 15 n.10. W thus concl uded t hat the
petitioner's habeas hearing could "serve the sane function that the

remand served in Wod." | d.

Li ke t he habeas hearing inBrien, the post-trial evidentiary
heari ng t hat t he New Hanpshire trial court conductedinresponseto
Mountjoy's notion for anewtrial al so served the purpose of the renmand
in Wod. The court reexamnedthetrial transcript and the pl eadi ngs,
and heard testi nony about Jeffco' s possibleconflict. Thecourt's
factual findings go directly to the question of whether Jeffco's
representation of Pratte adversely affected his performance as

Mount j oy' s counsel, the standard for reversal under Sullivan. Jeffco
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had represented Mountjoy intwo previous trials and had cross- exam ned
Pratte at both, and the trial court concluded that he conducted t he
cross-examnation at thethirdtrial inthe same way that he had before
he becane Pratte's | awyer. The court thus found that the facts of the
case |l ent unusual certainty to the conclusion that Jeffco's dual
representation did not cause Mountjoy harm?’

We concl ude, therefore, that the New Hanpshi re Suprenme Court

reasonably appliedHolloway, Sullivan, and Waod in hol ding that the

trial court's failureto advi se Mountj oy about his | awer's possible

conflict of interest didnot require automatic reversal, and that the

The st at e habeas court al so addressed thi s actual conflict issue
inits consideration of Mountjoy's claimof ineffective assi stance of
appel l ate counsel. Inthe state habeas proceedi ng, whi ch i ncl uded
anot her evi dentiary hearing onthe actual conflict i ssue, Mountj oy
argued that hi s appel | ate counsel was i neffecti ve because he failedto
argue to t he New Hanpshire Suprenme Court that Jeffco had an act ual
conflict that adversely af fected his performance. Muntjoy reiterated
this claimin his habeas petition to the federal district court.
Applying AEDPA, t he di strict court found that the state habeas court
reasonably applied federal Iaw, denying Mouwuntjoy's ineffective
assi stance claimafter revieningthe three alternative strategi es t hat
Mount j oy argued Jeffco m ght have pursued at thethirdtrial had he not
been representing Pratte. Mountjoy argued that had Jeffco not
concurrently represented Pratte, he coul d have (1) arguedtothe jury
t hat the police, not thevictim originally suggested Muntjoy as the
attacker; (2) nounted a stronger attack onthe policeinvestigation of
the crime; (3) i npeached Pratte by questioni ng hi mabout hi s indi ct nent
for sexual assault. The state habeas court found that the first two
t heori es were not supported by t he evi dence, and that the third one was
precl uded by the rul es of evidence and thus found t hat Mountjoy's
appel | at e counsel made a "prudent and reasonabl e deci sion" not to
pur sue t he actual conflict clai munder Burger v. Kenp, 483 U. S. 776,
784 (1987) (appel | ate counsel has di scretionto choose stronger cl ai ns
over weaker ones).
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post-trial evidentiary hearing held onthe matter served t he sane
function as the remand granted i nWbod. Fol |l owi ng t he st andar ds of
AEDPA, we affirm

Affirned.



