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LYNCH Circuit Judge. This appeal is brought by Ms. B., the

not her of a troubl ed boy, DC, whomshe placed in a private residenti al
school in 1998 after rejecting the public school's proposed
| ndi vi dual i zed Educati on Pl an. That | EP i nstead proposed nmai nstream ng
the childintothe |l ocal school for the 1998-99 school year. Ahearing
of fi cer found t he proposed | EP fromt he Rome School Conmmittee for that
year as well as the | EP proposed for t he 1999-2000 school year to be
i nadequat e under the I ndi vidual s Wth Di sabilities Educati on Act, 20
U S.C. 88 1400-1491, and ordered Rome to rei mburse Ms. B. for the
private school placenent for those two years.

I nthe school system s suit chal |l engi ng the hearing officer's
determ nation, the district court concluded, as had t he revi ewi ng
magi strat e judge, that the hearing offi cer was wong on t he subst ance
-- that the | EPs were adequate. Nonetheless, the district court,
foll ow ng precedent that a parent may rely on the hearing officer's
determ nation, heldthat Ms. B. didnot have to rei mburse Rone for
paynents it had nade for the tuition and rel at ed expenses i n those two

years. See Town of Burlington v. Dep't of Educ., 736 F. 2d 773, 800-01

(1st Gir. 1984) ("Burlingtonll"), aff'd, 471 U.S. 359 (1985). This

hol di ng was i ndependent of the holding on the adequacy of the |EPs.
Ms. B. has appeal ed. The school systemhas not. And DC,
apparently, continues at the private school, although we have not hi ng

intherecordonthat point or onany | ater | EPs the school systemmay
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have proposed. The purpose of Ms. B.'s appeal, inlarge part, isto
be certai n Rone cannot obtain rei nbursenent fromher for the two school
years, 1998-2000. But thereis noissue astothat, because Rone does
not appeal. Reinbursenent is adifferent questionthanthe nerits of
the | EPs. | ndeed, the | EPs proposed for the 1998-99 and 1999- 2000
school years coul d have been adequate, but Ms. B. still woul d not have
to rei mburse Rone the tuition noney it paid for those years. See

Burlingtonll, 736 F. 3d at 800-01 (school is estopped fromseeki ng

rei mbursenent fromparent for school year covered by agency' s deci si on
ordering rei mbursenent).! Because there is no controversy as to
rei mbursenent, the adequacy of past I EPs i s not before us. Thereis a
gquestion, then, as to what remai ns before us.

W do not viewt he question of the |l EP or the paynent for the
current school year (2000-2001) as properly before us, as all of the
record evidence concerns a dispute about the prior two years.
Nonet hel ess, both parties assune that this court's viewof the adequacy
of the IEPs for the two years, 1998-99 and 1999-2000, will have a
mat eri al bearing on any questions as to obligations of the school

systemfor the year 2000- 2001, whi ch soon concl udes, and possi bly

L Put anot her way, neither the district court nor the hearing
of fi cer concl uded t hat t he reason Rone shoul d bear the costs for the
two years of residential placenment was that this placenent was t he
required "free appropriate public education” for DC. The rei nbur senment
order was based on di fferent grounds and has not been appeal ed. Evenif
t he rei nbur sement order had been appeal ed, the i ssue i dentified above
woul d not have necessarily been resol ved.
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future years.

| ssues arising frompast | EPs often ci rcunvent the noot ness
doctri ne because fundanent al di sputes over the correct interpretation
of the IDEAas to a particul ar student are "capabl e of repetitionasto

the parties beforeit yet evading review " Board of Educ. v. Row ey,

458 U. S. 176, 186 n.9 (1982); see also Daniel R R v. State Bd. of

Educ., 874 F.2d 1036, 1041 (5th Cir. 1989) ("G ven the parties
irreconcil abl e views ontheissue, whether to and to what extent to
mai nstream [the child] will be an issue every time [the school
district] prepares a new pl acenent or | EP or proposes to change an

exi sting one.") (citingHonig v. Doe, 484 U. S. 305, 318-20 (1988));

Sacranento City Unified Sch. Dist., Bd. of Educ. v. Rachel H, 14 F. 3d

1398, 1403 (9th Cir. 1994). Such controversies arelikely to evade
revi ewbecause the "adm ni strative and judicial reviewof anlEPis
" ponderous' and usually will not be conplete until ayear after the | EP

has expired.” Daniel R R, 874 F.2d at 1041 (citingBurlington, 471

U.S. at 370).2

A common feature of these cases invol ving | DEA di sputes

capabl e of repetitionyet evadingreviewis the possibility that the

2 The question of the procedural irregularities found by t he
heari ng of fi cer and di scounted by the district court will not recur.
Nonet hel ess, we coment that the hearing officer appears to have
i nproperly read Mai ne procedural | aw.

We have considered Ms. B.'s argunent that the district court
unlawful ly referred her case for a reconmended deci sion by the
magi strate judge, but we found it to be utterly without nmerit.
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school district would continueto adhereto apolicy that violatesthe

| DEA. In Daniel R R, for exanple, the court resolved differing

interpretations of the I DEA' s requi renent that | earning di sabl ed
students should be educated in the general curriculum -- the
“mai nstream ng requirenment.” 874 F.2d at 1040-41. I1n Honig, the
Suprenme Court rul ed that an acti on concer ni ng whet her a school had
aut hority under the Act tounilaterally change a student's pl acenent
was not noot because there was "a sufficient |ikelihood" that the
controversy would recur. 484 U.S. at 322-23.

The core of the controversy between Ms. B. and Rone over the
adequacy of the | EP i nvol ves the extent of DC s needs for behavi or
managenent servi ces, a di spute whi ch includes both questions of fact
and interpretations of the | DEA. The contours of any factual di spute
change shape as the years go on. Indeed, the | DEA recogni zes t hat
children's needs change over tine, and it thus requires annual
eval uati on and devel opnent of an | EP for each school year. But the
parties' irreconcil abl e view onthe extent towhichthe | DEArequires
a school to provide services to address a |l earning disabledchild's
behavi or problens is a controversy that islikely torecur as Ronme
proposes new | EPs. Thus, we pause brieflytoclarify afewpoints, not
asarulingonthe nerits of past | EPs nor as a suggesti on of a proper
pl acenment for future school years, but toindicatethe factors to be

included in a proper analysis under the |DEA.
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St at es accepting federal funding nust assure all | earning
di sabl ed childrentheright toa"free appropriate public education,”
20 U.S.C. 8§ 1400(d)(1)(A), by providing "access to specialized
instructionandrelated services . . . individually designedto provide
educat i onal benefit to the handi capped child,” Rowl ey, 458 U. S. at 201.
Under the requirenment of access to "related services," a school
district's special education programnust include psychol ogi cal
services if a learning disabled child s enotional disturbances

interferewith hisabilitytolearn. See Roland M v. Concord Sch.

Comm , 910 F.2d 983, 991-92 (1st Cir. 1990); 20 U.S.C. 8 1401(3)
(definingtheterm"childwithadisability"); 20 U.S.C. § 1401(22)
(l'isting "psychol ogi cal services, . . . social work services, [and]
counsel i ng services" as "rel ated services"). The | DEArecogni zes t hat
a "serious enotional disturbance” constitutes adisabilityif "by
reason thereof, [the child] needs special education and rel ated
services." 1d. 8 1401(3)(A).

The hearing of fi cer and t he nagi strate judge recogni zed t hat
behavi or managenent services fall w thin the scope of services a school
district may be required to provi de under the | DEA. But they differed
on t he questi on whet her DC s behavior interferedwith hisabilityto
obt ai n educati onal benefit, and therefore the proper | evel of services
t hat shoul d be addressed t o DC s behavi or needs. The magi strat e j udge

concl uded that DC s behavi or problens manifest thensel ves npst
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frequently outside of school, and t hus found adequate t he | evel of
behavi or managenent services in Rome's special education program
There are sone factsintherecord, inportant to the hearing
of ficer, not accounted for inthe magi strate judge' s | egal concl usions.
The di strict court nust consider the state agency's findings carefully

and "endeavor torespondto the hearing officer’'s resolution of each

material issue.” Burlingtonll, 736 F. 2d at 792. For exanple, there
is anpl e evidence that DC s behavi or problens did spill over into
school, interferingwith his ability to obtain educational benefit.

| ndeed, DC s third-grade teacher in April 1997 was so concer ned about
DC s behavi or managenent t hat he request ed DC be gi ven a one-t 0-one
ai de for those purposes. The hearing of ficer cited several instances
of aggressi ve behavi or by DCwhil e i n school, includinghitting other
students, destroying property (including destroying playground
equi pnment with the consequent risk of injury to others), and, nost
al arm ng, twi ce bringing a nine-inch buck knife to school. That
evi dence factored heavily inthe hearing officer's deci sions and was
rel evant to the determ nati on of whet her the services offeredin Rone's
proposed | EPs were adequate. If thefailure of the nagistratejudgeto
address inthe | egal anal ysis these aspects of DC s behavi or i ssues

reflected aviewthat this evidence was not rel evant, 3t hen that vi ew

s Language i n t he nagi strat e j udge' s opi ni on suggests t he vi ew
t hat unl ess the child "was uncontrol | abl e both in and out of school,"
t hus "rendering hi muneducabl e,” the behavi or does not need to be
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was in error.

Unl ess DC has nmade pr ogress on managi ng hi s behavi or fromthe
prior years, it islikelythat any | EP nust define the rel ated services
DCrequiresinorder toreceive afree appropriate public education.?
Thereisabuilt-inflexibilityinthe statute's |ack of precision, and
t hese types of determ nations are better made by those i nvolved in
designing a programtailored to neet a child' s uni que needs: the
menbers of the pupil evaluation teamand Ms. B.

Still, this does not nean the residential placenent Ms. B.
has settled on is required or that any residential placenment is
required. Boththe hearing officer andthe district court concl uded
t hat the pl acenent at this residential school was not required. Even
i f DC has si nce made academ c progress at his residential school, that
fact does not establish that such a pl acenment conprises "the requisite
adequat e and appropri ate education.” Roland M, 910 F.2d at 990

(internal quotation marks omtted). Al the school systemnust provide

addressed in the EP. We know of no such rule. The question is
whet her t hese behavi oral di sturbances interferedwiththechild's
ability to learn. See Roland M, 910 F.2d at 991-92.

4 Before the state hearing on the 1999-2000 | EP, an
al ternative placenent for DC becane avail abl e at t he Swasey School , a
private, state-approved speci al education school in Mii ne. The Swasey
School provides access to the general curriculumto students who are
experiencing difficulties (simlar to DCs) in their present
educati onal setting and focuses on treating those behavi ors t hat
interferewiththechild sabilitytolearn. The parties have not yet
had the opportunity to fully consider that option.
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isan | EPwhichis "reasonably cal cul ated" to provi de an "appropriate”
educati on, as defi ned by the cormon standard i n Mai ne and f ederal | aw.
Id. at 992. And within that context, Congress has in the |DEA
expressed a preference for mai nstream ng. "Mai nstreanm ng may not be
ignored, evento fulfill substantive educational criteria." 1d. at
992-93.

The child, DC, is nowin a different position than in
previ ous proceedings: the | DEA s "stay put" provision, apreference for
mai ntaining a child in his current placenment throughout both the
adm ni strative and judicial proceedi ngs chall enging a placenment
deci si on, no | onger applies because this judicial proceedingtermnates

with this opinion. See Doe v. Brookline Sch. Gonm, 722 F. 2d 910, 915

(1st Cir. 1983).° The I DEArequires Rone to generate an annual |EP

based on DC s current needs. |f the parties cannot reach an agreenent,

5 The hearing of fi cer endorsed Ms. B.'s unil ateral pl acenent
of DConly after finding that Rone had failed to provide DCwith an
adequat e educati onal program That is a different issue, and one
vi ewed nore favorably to t he parent, than the questi on whether this
residential placenment was required in order to provide a free
appropriate educationto DC. See Burlingtonll, 736 F. 2d at 799-801,;
Fl orence County Sch. Dist. Four v. Carter, 510 U. S. 7, 12-13 (1993).
We note that our decisioninBurlingtonll rested on our determ nation
t hat retrospective rei nbursenent by parents is not "appropriate" relief
avai | abl e under the | DEA where parents have relied on an agency's
decisionintheir favor. O herw se, "parents will be placedinthe
difficult position of havingto choose betweenthe state directiveto
mai ntainthe childinthe private placenent at therisk of ultimtely
usi ng their own funds, or of noving the childtothe town's placenent
whi ch t he st at e agency has determ ned t o be i nadequat e, " whi ch woul d
contravene the I DEA' s stay-put provision. 736 F.2d at 800.
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t hey may t hen pursue t he appropri ate remedi es as provi ded by t he | DEA.

We nake one final point. Congress mandated a syst emunder
t he | DEA of consi derabl e i nvol venent by parents toget her wi th school
systens infornulating | EPs. Judges are not experts on educati onal
t heory. The educati on of DCwi || be best served by Ms. B. and Rone
wor ki ng t oget her.

We dismss Ms. B.'s appeal. No costs are awarded.
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