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This report examines how firearms
offenses were committed, including
whether the offenses involved
violence, and whether the offenders
have a history of engaging in
violent criminal behavior.
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Introduction

This report provides in-depth information on federal
firearms offenders sentenced under the primary firearms
guideline, §82K2.1.? The Commission has published reports
on various aspects of firearms offenses, including reports
on armed career criminals, mandatory minimum penalties,
and firearms offenders’ recidivism rates.? The Commission’s
prior research shows that firearms offenders are generally
younger, have more extensive criminal history, and are more
likely to commit a new crime than other offenders. The
Commission’s previous research also shows that firearms
offenders are more likely than other offenders to engage
in violent criminal behavior. This publication continues
the Commission’s work and provides detailed informatien
about offenders sentenced under §2K2.1.

Section 2K2.1 is historically one of the.mdst
frequently applied guidelines and its appligationhas
accounted for an increased percentage of the.federal
caseload in recent years. Section 2K2,1"eoyers offenses
involving the unlawful receipt, possession, or transfer of Matthew J. laconetti, J.D., M.A.
firearms, as well as offenses invélyihg'prohibited weapons Deputy General Counsel
and stolen firearms.® While use @&r possession of a firearm Office of General Counsel
during and in relation to a cripie of violence or controlled
substance offense is cqveféed by a different guideline,
§2K2.1 covers conspiraciges to do the same. Tracey Kyckelhahn, Ph.D.

Most offendersisentenced under §2K2.1 were Senior Research Associate
prohibited from possessing a firearm, usually because of a Office of Research and Data
prior felony donyiction. Although the status as a prohibited
person is@eommon thread among the majority of §2K2.1

Authors

offendefsaymany §2K2.1 offenders engaged in aggravating Amanda Kerbel, M.A.
conduct. This report examines how the offenses were Research Associate
compiitted, whether the offenses involved violence, Office of Research and Data

and whether the offenders have a history of engaging in
violent criminal behavior. This report also provides data
on offender and offense characteristics, and sentences
imposed for the firearms crimes committed by offenders
sentenced under §2K2.1.
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Key Findings

Firearms offenses are among
the most common crimes
prosecuted and sentenced in
federal court.

e Section 2K2.1 was the third most
frequently applied guideline in fiscal
year 2021.

e Section 2K2.1 cases have increased
by 45.3 percent since fiscal year 2015,
from 5,325 to 7,735 cases in fiscal year
2021.

e Section 2K2.1 offenders represent
40 percent of the caseload in five
districts.

<

The guidelines e@'h strong

influence on{z\.n tences
imposed in ﬂ\' rms cases.

e Infisc \e@l, half (49.6%) of
the fek@%nders sentenced under
§2K2 eived a sentence within the
e range, which is approximately
t%)ercentage points higher than the
in guideline range rate for all other

offenders

under §2K2.1 have crimi

histories that are mor

extensive and mor jods
than other offenders.

{
Firearms offenders senttlegc\xfls

e Firearms offende@ere more
ave a prior

than twice as likely\to

conviction for aviolent offense

compared t er offenders
(60.6% @red t0 29.0%).

\0

The vast majority of firearms
offenders (88.8%) sentenced
under §2K2.1 were prohibited
from possessing a firearm.

e Prohibited persons include
offenders with a prior felony conviction
or status in another prohibited class,
such as aliens unlawfully in the United
States, fugitives from justice, or persons
who unlawfully use or are addicted to
controlled substances.
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In addition to most §2K2.1 The average sentence for (]/
offenders being prohibited §2K2.1 firearms offende \
from possessing a firearm, varied depending on
firearms offenders often presence of aggrav
engaged in aggravating criminal factors.
conduct.
e Prohibited persor@ did not
e Inmore than one-quarter of §2K2.1 engage in aggrava nduct received
cases, the firearm facilitated, or had an average sent §Of 35 months.
the potential to facilitate, another Courtsimpo nger sentences on
felony offense (most commonly drug prohibited.persons whose offenses
trafficking). involvéx
e In11.0 percent of §2K2.1 cases, an astolen firearm or a firearm
offender or co-participant discharged a Q\Wlth an altered or obliterated serial
firearm. In these cases, death resulted 0 number (55 months);
in 4.1 percent of the cases and injury to K
another person in 18.3 percent of the e aprohibited weapon (such as a
cases. sawed-off shotgun or machine gun)
(58 months);

e traffickingin firearms (62
Firearms offenses often months); or
involved stolen fitéarms
or particuldrlyndangerous
weapons.

e theuse of, or conspiracy to use,
a firearm in connection with a crime
of violence or drug trafficking crime

e Approximately one-third (32.4%) (119 months).

of the offenders prohibited from
possessing a firearm committed an
offense involving a stolen firearm or
fic€arm with an altered or obliterated
serial number.

¢ Nearly one-quarter (23.6%) of the
offenders prohibited from possessing a
firearm committed an offense involving
a prohibited weapon (such as a sawed-
off shotgun or machine gun).
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Legal Background

\/’Z}

Prohibited Person

>

The vast majority of the \iers

sentenced under §2K2.1 w icted
under 18 U.S.C. § 922(g n 922(g)
prohibits the possessi %@lpt or
transport of a firear munition
by specified clay@eople.6 The
classes are: (1) persons convicted of a
crime punish by imprisonment for
aterme @mg one year (i.e,, felons);
(2) fu&; (3) unlawful drug users; (4)

per ho have been adjudicated as
a al defective” or who have been
C

\‘ mitted to a mental institution; (5) aliens

&

illegally or unlawfully in the United States,
or, with exceptions, aliens admitted to the
United States under a nonimmigrant visa;
(6) persons discharged from the Armed
Forces under dishonorable conditions;

(7) United States citizens who have

renounced their citizenship; (8) persons
subject to certain court restraining orders;
and (9) persons who have been convicted

in any court of a “misdemeanor crime

of domestic violence.”” Most §2K2.1
offenders are convicted of subsection (g)(1)
because they possessed a firearm and had a
prior felony conviction.

Another provision, 18 US.C.
§ 922(n), prohibits persons under
indictment for a crime punishable by
imprisonment for a term exceeding one
year from shipping or transporting in
interstate or foreign commerce any firearm
or ammunition, or receiving any firearm
or ammunition which has been shipped
or transported in interstate or foreign
commerce.?
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Prohibited Weapons statement or representation of information

required by chapter 44 to be in the records
Offenders convicted of offenses of federally licensed firearms dealers.* (l/

under the National Firearms Act, These statutes are used to prosecute Q

specifically those offenders convicted of an straw purchasers who falsely claimto b \(‘l/

offense under 26 U.S.C. § 5861 (Prohibited purchasing a firearm on their own beHa

acts), are also sentenced under §2K2.1.?

Section 5861 restricts the possession, Firearms Trafficking \

receipt, use, transfer, importation, and
manufacture of prohibited firearms such
as sawed-off shotguns and machine guns.°
Section 922 also prohibits the possession
and transfer of machine guns and of
firearms that are not detectable by x-ray.!!

Trafficking in firearmssis prohibited
by various statutory provisi in 18 U.S.C.
§ 922, aswell as 26 U.S.C.§5861(a) and (j),
which proscribe tra ing of prohibited
weapons.'® For section 922(a)(1)(A)
prohibits anyo cept licensed dealers,

Straw Purchase and from engaj@ he business of importing,
17

False Statements transpoxtingor dealing in firearms or

amqu'
Offenders convicted of illegally S Firearm or Altered or Obliterated
purchasing a firearm or ammunition for

. ial Number Offenses

another person, commonly referred to as \K
“straw purchasers,” are sentenced under

§2K2.1. Section 922(d) prohibits any Section 2K2.1 additionally applies to
person from selling or otherwise dispég offenders convicted of offenses related to
on

of any firearm or ammunition to Stkﬁ!fn ﬁ}:ejrms-olr ﬁre;i\orms \k/]wth a(;m altdered or
knowing, or having reasonable sato obliterated serialnumber charged under
o)

believe, that such a personiis Er ibited 18 U.S.C. 5 922()), (k), or (u).*®

from possessing or receivin rearm.!? Conspiracy to Use Firearm in
Typically, the offense i \% transferrlng Furtherance of or in Connection
afirearm to a convic on.®® . . .
K with a Crime of Violence or
Offense lizing false Drug Trafficking Crime
statements | ng a firearm or
ammumtm&also referenceq to Some offenders are sentenced under
§2K2 5% n 922(3?(6) prOh'l?'tS §2K2.1 for convictions under section 924(o),
anyp from. knowmgIY mak.lng any which proscribes conspiracy to violate 18
fa"x@fﬂﬁement in connection with the U.S.C. § 924(c),? which prohibits the use of
sition or attemptgq acqu|5|t|o.n of afirearm during or in relation to a crime of
5\;‘”\’ firearm or ammunition from a licensed violence or drug trafficking crime. Section
% mporter, dealer, manufacture.r, or collector 924(c) offenses are referenced to §2K2.4 and
with respect to any fact material to the were excluded from this report if they were
V lawfulness of the sale or the disposition the sole offense of conviction.

of the firearm or ammunition.** Similarly,
section 924(a)(1)(A) prohibits any false
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Guideline Provisions

As noted, firearms offenses are
sentenced primarily under Chapter Two,
Part K, Subpart Two (Firearms). The
base offense level for §2K2.1 depends
principally on the statute of conviction,
number of prior felony convictions for
crimes of violence or controlled substance
offenses, and the type of firearm? or
ammunition involved in the offense.?!
The base offense level can range from
6 (for certain offenses, many of them
misdemeanors) to 26 (for offenses
involving prohibited firearms, and where
the offender has two or more prior
convictions for a crime of violence or
controlled substance offense).??

Section 2K2.1 includes
enhancements if the offense involved: (1)
three or more firearms; (2) a destructive
device;? (3) a stolen firearm or a fireatm
with an altered or obliterated serial
number; (4) trafficking of firearms;

(5) possessing or using a fireasm or
ammunition in connectiemwith another
felony offense; (6) posséssing a firearm
while leaving or attempting to leave the
United States ontfansferring a firearm with
the knowledge that’it would be exported;
or (7) an effort to conceal a substantive
offense inv@lying firearms or ammunition
in recardkeeping.?* The guideline also
contains a reduction for certain offenders
whovyossessed firearms or ammunition
solely for sporting purposes or collection.?

UNITED STATES SENTENCING COMMISSION

GUIDELINES MANUAL
2021

If the offender used or possessed
any firearm or ammunition cited in the
offense of conviction in connection with
the commission or attempted commission
of another offense, §2K2.1(c)(1) instructs
the court to use the most analogous
offense guideline, for example, homicide
(§2A1.1), if death resulted and if the
resulting offense level is higher than that
provided in §2K2.1.2¢ Offenders who were
convicted of a firearms offense but were
sentenced under another primary guideline
are not included in this report.
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The Commission’s Standard
Document Collection

To fulfill its statutory

. \K
responsibilities, the Commission coIIecgs\'C)

and analyzes data on federal sentenc

for every federal felony and CIass.Aéi:g
misdemeanor offender senten?e

year.?” Courts are statutorily required to
submit five sentencing doc@‘uts tothe
Commission within 30@ entry of
judgment in a criminal case: (1) the charging
document; (2) the agreement (if
applicable); (3) t entence Report; (4)

the Judgmentand Commitment Order; and
(5) the Sta t of Reasons form.?® The
Commi outinely extracts and codes

hese documents, including

ing data, demographic variables,
tory information, guideline application
decisions, and departure and variance
information.

Statement of Reasons

Charging Document

Plea Agreement

S

Judgment and Commitment

Order Presentence Investigation

Report

$o
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Criminal History Collection

The Commission expanded its
collection of criminal history information
using recent technological improvements.
The annual Individual Offender Datafiles
include the criminal history points and
criminal history category (CHC) calculated
under the guidelines. The criminal history
dataset provides additional information
on prior offenses committed, the points
assigned to those convictions under the
federal sentencing guidelines, and the types
of offenses that did not receive points. For
this report, the Commission analyzed the
criminal history information of §2K2.1
offenders sentenced in fiscal year 2021
for whom complete documentation was
submitted to the Commission.

&

(<’\

Z

Firearms Special Coding Project

The Commission also undert6ak
extensive special coding project to'collect
and analyze data on §2K2.1 off S
beyond the information the Gemmission
regularly collects and re@the annual
Sourcebook of Federal Sen ing Statistics.
The Commission an d a 25 percent
random sample o s4n which felony
offenders were% enced under §2K2.1 in
fiscal year(Z@ r which courts submitted
sufﬁcie@t ncing documentation. The

resgl ing data provides a more complete
pic f §2K2.1 offenders and offenses.

K

\v

go
Qv
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Overview of §2K2.1 Offenders

0

Figure 1. TREND IN NUMBER OF §2K2.1 OFFENDERS @'

<

2007 2008 2009 2010% 2012 2013 2014 2015 2016 2017 2018 2019 2020 2021

Number of a?&

offenders sentenced under §2D1.1 (Drug Trafficking) and §2L.1.2
tently represent a significant (Illegal Reentry).*°
e of the overall federal caseload.

@) 7,287 offenders sentenced in The number of firearms cases
alyear 2021 with complete case sentenced under §2K2.1 has increased
s\'clocumentation sent to the Commission,?’ markedly over the past six years. Since
6 13.5 percent (7,735 offenders) were fiscal year 2015, the number of firearms
@' sentenced under §2K2.1 as their primary offenders sentenced under §2K2.1 has
guideline (Figure 1). Accordingly, §2K2.1 increased by 45.3 percent (from 5,325 to
was the third most frequently applied 7,735 offenders) (Figure 1).

guideline in fiscal year 2021 following
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Table 1. §2K2.1 OFFENDER CHARACTERISTICS Q

Fiscal Year 2021 O

Offender Characteristics §2K2.1 Offenders All Ot@nders

Race/Ethnicity
White 24.4% 22.2%
Black 54.5% . 16.9%
Hispanic 17.8% \ 56.5%
Other 3.3% \/ | 4.4%

Gender .

Male P 96{5\\' ‘_ 85.2%

Female @ . 14.8%
Citizenship . \6

U.S. Citizen 1% s 60.8%

Non-U.S. Citizen 3.9% s 39.2%

Age \
Less than 25 Years Old % 15.5% . 11.1%
25-34 Years Old 45.6% s 33.4%
35-44 Years Old 27.1% s 31.0%
45-54 Years Old 8.5% . 16.0%
55+ Years Old 3.4% B 8.5%

Average Age ® Years Old 38 Years Old

Offender Chag@%stics

Fire offenders sentenced Firearms offenders were sentenced
under § @1 differ from the general at a younger age than all other offenders.
feden&ender population with respect The average age of firearms offenders was

le demographic factors. In fiscal 34 years old, while the average age of all
@(321 a majority of firearms offenders other federal offenders sentenced in fiscal
\ re Black (54.5%) and U.S. citizens year 2021 was 38 years old. The majority
6 96.1%) (Table 1). Nearly all were male of firearms offenders were under 35 when
(b. (96.2%). In contrast, a majority of all other sentenced (61.1%), while a majority of all
\/ federal offenders were Hispanic (56.5%), other offenders were 35 or older when
60.8 percent were U.S. citizens, and 85.2 sentenced (55.5%).

percent were male.
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go
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Geographic Distribution \(]/

Firearms cases make up a significant Section 2K2.1 offenders rep /e\
portion of the federal caseload in certain 40 percent or more of the caseloa@e
districts. Of the 7,373 cases in fiscal year districts. The five districts whe% A
2021, the following five districts had the cases made up the highest percentage
highest number of §2K2.1 cases: Eastern of the district’s overall ca&include
District of Missouri (453 cases), Northern the Eastern District of Missouri (45.7%),
District of Texas (268 cases), Western Middle District of Alabama (43.2%),
District of Texas (267 cases), Northern Northern District na (40.8%),
District of Ohio (220 cases), and Eastern Middle Distric@hnessee (40.4%), and
District of North Carolina (216 cases) Western Q% f Missouri (39.7%).
(Figure 2). N

Figure 2. GEOGRAPHIC DISTRIBUTION OF M CASES
Fiscal Year 2021 \

. @
“F\;}‘é\\ _ Q TOP FIVE DISTRICTS By Percentage of Caseload %
t By Percentage of Caseload
2 \\ . Missouri East 45.7%
. By Total Cases \
/

¥
/ [ S Bl e
/ /

“ LY
Y
‘ N Tennessee Middle 40.4%

B
. ‘. "’i Missouri West 39.7%
% ‘- . "“y By Total Cases

N f @
[ . E 7 g ’A! Missouri East 453
‘ . Texas North 268
o
[N (
v

+Q
\ Q
)
®% North Carolina East 216

\ Alabama Middle 43.2%

A

Indiana North 40.8%

)
/
/
r/’
§ /
’/
/
J

I

'&* Texas West 267

T . -
e rs
=

Ohio North 220
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Figure 3. §2K2.1 ENHANCEMENTS

Fiscal Year 2021

§2K2.1(b)(3)

USE OF DESTRUCTIVE DEVICE
2-to-15 levels

(n=91)

§2K2.1(b)(4)(A)
STOLEN FIREARM
2 levels

(n=1,903)

§2K2.1(b)(4)(B)
OBLITERATED SERIAL No.
4 levels

(n=399)

§2K2.1(b)(5)

FIREARMS TRAFFICKING
4 levels

(n=255)

§2K2.1(b)(6)(A)
EXPORTING FIREARMS
4 levels

(n=128)

§2K2.1(b)(6)(B)
CONNECTION TO ANOTHER Y
evels

6(n ,070)

é\A
O
\v/

1.2%

25.8%

5.4%

3.5%

28.1%

Specific Offense Characteristics

Section 2K2.1 enhancements based
on aggravating circumstances applied to
varying degrees in fiscal year 20214The
most frequently applied enhancement
was for offenses involving a stalen firearm
or one with an altered or obliterated
serial number, which applied iwhearly
one-third (31.2%) of the'cases (Figure
3).32 This enhancement peflects both
the increased likelihood that the firearm
will be used inthe cOmmission of a crime
and the difficulty in tracing firearms with
alterederobliterated serial numbers.*?
Section'RK2.1(b)(4)(A), providing a 2-level
enhancement if the offense involved a
stolen firearm, applied in 25.8 percent of
the cases, while §2K2.1(b)(4)(B), a 4-level
enhancement for offenses involving
firearms with altered or obliterated serial
numbers, applied in 5.4 percent of the
cases.

The next most common
enhancement, a 4-level increase at
§2K2.1(b)(6)(B), applied in more than
one-quarter (28.1%) of the cases. This
enhancement applies when the firearm
facilitated, or had the potential to facilitate,
another felony offense.®* Common
scenarios in which the enhancement
applies include burglaries and drug
offenses. The enhancement applies to an
offender who takes a firearm during the
course of a burglary, even if the offender
did not engage in any other conduct with
that firearm during the course of the
burglary.® The provision also applies in
the case of a drug trafficking offense in
which a firearm is found in close proximity
to drugs, drug manufacturing materials,
or drug paraphernalia.®** The Commission



determined that application of the
enhancement is warranted in these cases
because the firearm has the potential to
facilitate another felony offense.’” The
last section of this report, discussing the
results of Commission’s special coding
project, includes an analysis of the type of
other felony offenses offenders committed
in conjunction with the §2K2.1 offense in a
sample of cases.

The enhancements for trafficking
firearms (3.5%), exporting firearms (1.7%),
and offenses involving destructive devices
(1.2%) were applied infrequently (Figure
3).

Section 2K2.1(b)(1) also provides a
tiered enhancement ranging from a 2- to
10-level increase if the offense involved
three or more firearms. The vast majority
of firearms offenses (80.3%) involved
one or two firearms and, therefore, the
offender did not receive the enhancemient
(Figure 4). Of the remaining 19.7 percént
of cases, the enhancement appliedunost
frequently when the offensédnvolved 3-7
firearms (12.5%) or 8-24 firearms (4.9%).
Comparatively few offendeks received
the enhancement for an6ffense involving
25-99 firearms (2.1%) or 100 or more
firearms (0.2%)\

What Do Federal Firearms Offenses Really Look Like?

Figure 4. ENHANCEMENT FOR
NUMBER OF FIREARMS
Fiscal Year 2021

§2K2.1(b)(1)

1to 2 FIREARMS
No Increase
(n=5,920)

3to 7 FIREARMS
2 levels
(n=918)

oo
(=g
o
N
D
lil
~
i

6 levels
(n=155)

100 to 199 FIREARMS

8 levels ®
not0, | 0-1%

200 or more FIREARMS

10 levels
(n=8) 0.1%
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Figure 5. SENTENCES IMPOSED
Fiscal Year 2021

0 months 12 24

§2K2.1 OFFENDERS
ALLOTHER
OFFENDERS
Sentence Length and \
Guideline Minimum . \K@
Like most offenders in thefederal
system, almost all firearms nders
sentenced under §2K eceived aterm
of imprisonment. In fiscalyyear 2021,

a comparable percentage of firearms
offenders (94.1 :

(92.6%) wer
imprison

earms offenders received shorter

s’@es than all other offenders on
Ar ge. The average sentence imposed

s\jor §2K2.1 offenders was 42 months.

Comparatively, the average sentence
imposed for all other offenders was 48
months in fiscal year 2021.

36 48 60

PROBATION
5.9%

Average Sentence
42 months

7.4%

Average Sentence

48 monthe

PRISON
92.6%

As discussed above, most firearms
offenders sentenced under §2K2.1 in
fiscal year 2021 were subject to a ten-year
statutory maximum sentence. Among
offenders sentenced to less than ten
years of imprisonment, §2K2.1 firearms
offenders received longer sentences than
other offenders. For example, nearly
one-quarter (23.5%) of §2K2.1 offenders
were sentenced to a term of imprisonment
between 60 and 119 months compared to
15.7 percent of all other offenders (Figure
6). Likewise, 42.8 percent of §2K2.1
offenders received a sentence between 24
and 59 months compared to 20.2 percent
of all other offenders. Firearms offenders
received sentences of less than 24 months
at a considerably lower rate than other

offenders (30.3% compared to 50.5%).

go
Qv
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Figure 6. SENTENCE LENGTH DISTRIBUTION Sentences Relative to the

m 52K2.1 OFFENDERS The guidelines exert a strong (]/
= ALL OTHER OFFENDERS influence on sentences imposed in ﬁr

cases. Half of the firearms offend 6;(
sentenced under §2K2.1 (49.6% % ed
a sentence within the guideline'ran

whichis 9.7 percentage p0| igher
than the within range ratg | other

50.5%

offenders (39.9%) sen in fiscal
42.8% year 2021 (Figure 7 ngordmgly, a
smaller percenta@‘ﬁ arms offenders
30.3% sentenced und 2.1received a
o | 2% sentence b@ e guideline range
15 7% . compa ther offenders. Of the
7 3Z 2 .1 offenders sentenced in
I 3.4% I ﬁsc r 2021, 9.2 percent received
rture below the gmdellne range,
s 2o ?238#:3 zf:gmls: uding 2.8 percent who received

Figure 7. §2K2.1 SENTENCES RELATIV xHE GUIDELINE RANGE

Q\‘

Fiscal Year 2021

WITHIN RANGE 49.6%

GOVERNMENT .
DEPARTURE [ 28%
NON-GO'/E<NIENT
SPCNS2RED
VARIANCES DOWNWARD DEPARTURE | 1.7%

UNDER THE GUIDELINES

MANUAL
59.4%

SUBSTANTIAL ASSISTANCE 4.5%

EARLY DISPOSITION

PROGRAM 0.2%

UPWARD DEPARTURE | 0.8%

15
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Figure 8. TREND IN §2K2.1 SENTENCES RELATIVE TO THE GUIDELINE RANGE

——WITHIN RANGE Q%
~——DOWNWARD VARIANCE %
~#-DOWNWARD DEPARTURE «\

~#-8§5K1.1 DEPARTURE
WITHIN

RANGE UPWARD DEPARTU%\R NCE
70.8%
O 49.6%

DOWNWARD \
VARIANCE V

10.6% . $

2007 2008 2009 2010 2011 2012 2013 ‘20{0015 2016 2017 2018 2019 2020 2021

government sponsored departure,®® 1@, offenders (4.3%), but were more than
percent who received a non-gove;n&W double the rate for all other offenders

sponsored departure, and 4.5 pér ho sentenced in fiscal year 2021 (1.8%).
received a downward departure'®ased on

&

substantial assistance to the'government Although firearms offenders are
under §5K1.1. Relativ@rearms sentenced within the guideline range at
offenders (0.8%) receiv departure a higher rate than other offenders, the
above the applicab ideline range. percentage of cases in which the offender
\Q was sentenced below the guideline range
Most me rearms offenders has increased over time. From fiscal
sentenced the guideline range years 2007 to 2021, the rate of within

receive iance under 18 U.S.C. range sentences decreased from 70.8
§35 There were more than twice percent to 49.6 percent, while the rate of
a non-government sponsored downward variances increased from 10.6
iances below the guideline range percent to 36.3 percent (Figure 8). The
s\£25.9%) as there were government- rates of downward departures, substantial
@ sponsored variances (10.4%) for §2K2.1 assistance departures under §5K1.1,

@ offenders sentenced in fiscal year 2021. and upward departures or variances has
Variances above the applicable guideline remained relatively steady over the last
range were infrequent for §2K2.1 five years, hovering between four and six

percent of the cases.



Despite a growing number of
firearms offenders sentenced below
the guideline range, the influence of
§2K2.1 on the average sentence imposed
nevertheless shows that the guideline has
a strong anchoring effect on the sentences
for this group of offenders. When courts
sentence §2K2.1 offenders below the
guideline range, the extent of the reduction
below the range is smaller compared to
other offenders. In fiscal year 2021, the
average sentence (42 months) for §2K2.1
offenders was only five months, or 10.6
percent, below the bottom of the average
guideline range (47 months)—that is, the
average guideline minimum (Figure 9). In
comparison, the average sentence length
for all other offenders (48 months) was 17
months, or 26.1 percent, below the average
guideline minimum (65 months).

What Do Federal Firearms Offenses Really Look Like?

The influence of §2K2.1 on the (b
average sentence imposed has generally (l/
remained stable over time, with the Q
average sentence imposed adhering clos ICI/
to the average guideline minimum. Oy,

a 15-year period, the average guideli «
minimum ranged from a low of 44@5
(fiscal year 2007) to a high of 5% ths
(fiscal year 2015) (Figure 9). During the
same time period, the diff: between
the average guideline mi m and

average sentence imposed varied only
slightly, ranging from,ong month (fiscal year

2007) to five m& fiscal years 2014 and
2021). \Q

>

Figure 9. TREND IN §2K2.1 AVERA‘GI@TENCE AND AVERAGE GUIDELINE MINIMUM

Q\

AVERAGE GUIDELINE M|N|MUM®

—e— AVERAGE SENTENCE LE\Q

ALL OTHER OFFENDERS

:§ FY 2021

Average Guideline Minimum 65 months
6 Average Sentence 48 months

2007 2008 2009 2010 2011 2012 2013 2014 2015 2016 2017 2018 2019 2020 2021
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Figure 10. PREVALENCE OF
PRIOR CONVICTIONS
Fiscal Year 2021

ALL OFFENDERS
WITH PRIOR
CONVICTIONS
76.7%
AVERAGE No.
CONVICTIONS
§2K2.1 OFFENDERS
WITH PRIOR
CONVICTIONS
93.6%
AVERAGE No.
CONVICTIONS:
9.4
§2L1.2 OFFENDERS
WITH PRIOR
CONVICTIONS
95.4% \
AVERAGE No. %

CONVICTIONS:, *® K
42 Q\

@)R@R
CONVICTIONS

* 72.9%
AVERAGE No.
CONVICTIONS:

7.7

@FFENDERS
A WITH PRIOR

\ CONVICTIONS
6 52.8%
@ AVERAGE No.
CONVICTIONS:
56

§2D1.1 OFFENDERS

Criminal History

The Commission collects
information on the number of convictions
and the types of offenses in the crimin
histories of federal offenders as par
ongoing research project. For th|

the Commission collected infor
on the criminal histories oft
offenders sentenced und 1 in

fiscal year 2021 for wh pIete
documentation was su ted to the
Commission.

Firear. @fenders have more
extensm@- al histories than other
federal ders. Of the felony §2K2.1
off d sentenced in fiscal year 2021,
93 rcent had at least one prior
iction (Figure 10). Among the

fenders sentenced under the other
most commonly applied guidelines, the
prevalence of prior convictions varies
substantially. That rate of prior convictions
for immigration offenders who illegally
reentered the United States (95.4%) is
comparable to firearms offenders, but
the rate is significantly lower for drug
trafficking offenders (72.9%) and fraud
offenders (52.8%). This difference is partly
explained by the fact that a prior conviction
is an element of the offense of conviction
for most §2K2.1 offenders and most §2L.1.2
offenders illegally reentered the country
following a conviction.

go
Q‘lx

In addition, among offenders with
prior convictions, §2K2.1 offenders had
the highest average number of convictions.
Firearms offenders had an average of
9.4 prior convictions, compared to 7.7
for drug trafficking offenders, 5.6 for
fraud offenders, and 4.2 for immigration
offenders.



Instant Offense and
Criminal History Category

Firearms offenders have higher
criminal history scores and are placed in
higher criminal history categories (CHCs)
than other offenders as a result of the
incidence of prior criminal convictions. In
fiscal year 2021, 53.1 percent of §2K2.1
offenders were assigned to CHCs IV, V, or
VI (the highest categories) (Figure 11). By
contrast, less than one-quarter (22.4%)
of all other offenders were assigned to
those categories. Only 14.9 percent of
§2K2.1 offenders were assigned to CHC |
(the lowest category), while 44.6 percent
of all other offenders were in CHC .

Type of Prior Convictions

Firearms offenders were also
more likely to have violence in their
criminal histories than other offenders.
A majority (60.6%) of firearms offenders
had at least one prior conviction for.a
violent offense, which is more thiantwice
the rate of violent prior convicti®ns
for other offenders (Figure ¥2).%°
Comparatively, only 29.0fercént of all
other offenders had a priorrconviction for
a violent offense.

)

What Do Federal Firearms Offenses Really Look Like?

Figure 11. CRIMINAL HISTORY CATEGORY
Fiscal Year 2021

m §2K2.1 OFFENDERS
ALL OTHER OFFENDERS

44.6%

’ I 55
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VIOLENT PRIOR CONVICTIONS
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Figure 13. TYPE OF PRIOR CONVICTIONS AMONG §2K2.1 OFFENDERS

Fiscal Year 2021
OEEENDERSWITH HoMmicIDE (n=265) [ 3.8% (
VIOLENT PRIOR CONVICTIONS
60.6% RAPE (n=229) [ 3.3% «
roBBERY (n=1,372) || 155% (L
ASSAULT (n=3,409) 49.4% (b\
oTHER VIOLENT (n=1,020) [ 148% O\
DRUG TRAFFICKING (n=2,182) || 315 O\
BURGLARY (n=2,009) | 29+ 6
FRAUD (n=1,098) [ 155 .Q
OTHER PROPERTY (n=2,565) q
DRUG POSSESSION (n=4,025) 58.4%
OTHER DRUG (n=1,545) 2.4%
WEAPON (n=3,052) 442%
DUI/DWI (n=1,447 21.0%
IMMIGRATIONTh=86) | 1.0%
L 2
OT. ciFiep (n=1,114) [ 162
Among §(®ffenders with prior Despite the relatively high number
convictions, assa as the most common of §2K2.1 offenders with prior violent
violent offen @ vith nearly half of §2K2.1 convictions, the most common prior
offender 4%) having a prior conviction offense among §2K2.1 offenders was
for as igure 13). Robbery was the a public order crime, with 65.4 percent
nexq common violent prior offense, having at least one such prior conviction.
g\ e-fifth of §2K2.1 offenders (19.9%) More than half of §2K2.1 offenders also
ing a prior conviction. Nearly equal had a prior conviction for drug possession

roportions of §2K2.1 offenders had

(58.4%) or larceny (51.8%). Notably, nearly

prior convictions for homicide (3.8%) and half of the §2K2.1 offenders had previously
rape (3.3%). Approximately 15 percent been convicted of a weapons offense
of §2K2.1 offenders had at least one prior (44.2%).

conviction for an unspecified or “other”
type of violent offense (14.8%).4
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Prior Violent and

. . . e Violent Prior Offenders includes those
Drug Trafficking Convictions offenders with at least one prior conviction (b
L . ) for a violent offense and no prior

The, Cpmrmssmn previously examined convictions for a drug trafficking offen Q
whether distinctions can be made among ] ) ) igl/
certain firearms offenders, including armed * Drug Trafficking Prior Offenders inclu
career criminals and career offenders, based thosg offenders with at Ieast.on i
on the nature of their prior offenses. Among conviction for adrug trafﬁ(;kln\f se and
firearms offenders sentenced under the no prior convictions for a V'% offense.
Armed Career Criminal Act or career offender e Mixed Prior Offenders in es those
guideline,*? the Commission’s research offenders with prior c ions for both
showed clear and notable differences between violent and drug tr fﬁ g offenses.
offenders whose prior convictions included e Neither Prior Of \;s includes those
drug trafﬁcklng offenses and those who offenders wi r or violent or drug
committed a violent offense.*® trafficki |ons This group also

This section of the report continues the include rms offenders with no prior
Commission’s examination of the composition con@s whatsoever.
of offenders’ prior c)onvjctions \{vith an analysis . \he majority of firearms offenders
of §2K2.1 offenders’ prior convictions. ( sentenced in fiscal year 2021 had a

This analysis classifies §2K2.1 firearms ior conviction for a violent offense. As shown
offenders sentenced in fiscal year 2021 into ‘\' Figure 14, 42.4 percent of §2K2.1 offenders
four categories based on the type of prior had a violent prior conviction (and no prior drug
convictions, if any, in their criminal history: \ trafficking conviction), and almost one-fifth
6 (18.2%) of the firearms offenders had been
'\& previously convicted of both violent and drug
trafficking offenses.

Figure 14. COMPOSITION ®OR CONVICTIONS AMONG §2K2.1 OFFENDERS
Fiscal Year 2021

)

18.2% 11.4%
MIXED DRUG TRAFFICKING
OR PRIORS PRIOR
fenders 1,343 offenders 839 offenders

www ANY DRUG TRAFFICKING PRIOR |
29.6%

| ANY VIOLENT PRIOR
60.6%
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Figure 15. §2K2.1 CRIMINAL HISTORY
CATEGORY BY PRIOR CONVICTIONS
Fiscal Year 2021

VIOLENT PRIOR
(n=3,123) CHCIll
24.9%

N

\
CHCIV AN
222%

b DRUG
TRAFFICKING
PRIOR

CHC Il
18.8%

MIXED PRIORS
(n=1,343)

NEITHER
(n=2,068)

CHCIn
19.4%

Nearly thirty percent of §2K2.1
offenders (29.6%) had a prior drug
trafficking conviction—combining the 18.2
percent of offenders who had both prior
violent and drug trafficking convictions
with 11.4 percent of §2K2.1 offenders whe
had a prior drug trafficking conviction (but
no prior conviction for a violent offénse).
The remaining 28.1 percent of §2K2,1
offenders had no prior convictionsfor
either drug trafficking or vidlent offenses.

Criminal History Category
by Prior Offense Rypé\Grouping

The majority of firearms offenders
with prior cenvictions for either a violent
or drug trafficking offense qualified for the
thrée’highest criminal history categories in
fiscakyear 2021. Those firearms offenders
Withboth types of prior convictions were
placed in CHCs IV, V, or VI at the highest
rate. Nearly three-quarters (73.8%) of the
Mixed Prior Offenders with prior convictions
for both a drug trafficking offense and
violent offense were in CHCs IV, V, or VI
(Figure 15). Comparatively, Violent Prior
Offenders (59.9%) and Drug Trafficking Prior
Offenders (56.7%) were in the highest CHCs
in less than 60 percent of the cases. The
difference was most marked in CHC VI, the
highest category. Firearms offenders with
a prior conviction for both a violent offense
and a drug trafficking offense were in CHC
VI at a rate over ten percentage points
higher, with nearly one-third (32.3%) of the
Mixed Prior Offenders in CHC VI, compared
to 21.8 percent of Violent Prior Offenders
and 18.2 percent of Drug Trafficking Prior
Offenders.
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Figure 16. §2K2.1 AVERAGE SENTENCE
Conversely, most §2K2.1 offenders AND GUIDELINE MINIMUM

(72.6%) without prior violent or drug BY PRIOR CONVICTIONS

trafficking convictions were in the three Fiscal Year 2021 (](/b

lowest criminal history categories in
fiscal year 2021. This group also includes

offenders with no prior convictions of any \
kind. q//\

Prior convictions for certain violent
offenses and drug trafficking crimes can
impact the offender’s guideline range
both by increasing the base offense VLORI[(E)';T
level and the criminal history score. The
base offense level for §2K2.1 offenders
increases if the offender had one or more %
prior convictions for a crime of violence* K
or controlled substance offense,* and *\Q
those prior convictions also receive \>
criminal history points. Accordingly, the . \
average guideline minimum and average \
sentence imposed in fiscal year 2021 0
were the longest for firearms offenders QRAFF,CK,NG
who had a prior conviction for both a drug ] PRIOR
trafficking offense and a violent crime.
The Mixed Prior Offenders with both types.
of prior convictions had a higher average
guideline minimum (62 monthsy);, compared
to Violent Prior Offenders (47 months) and
Drug Trafficking Prior Offenders’{54 months)
sentenced under §2K2.%(Figtire 16).
Relatedly, the average sentence for Mixed
Prior Offenders withdath types of prior MIXED
convictions (57 months) is higher than the PRIORS
§2K2.1 offenders with only either prior
drug traffieking’convictions (47 months) or
prior viglentconvictions (44 months).

B AVERAGE SENTENCE =AVERAGE GUIDELINE MI%

47 months

|
|
|
|
|
F]

54 months

57 months 62 months

cooooaood

Comparatively, §2K2.1 offenders
wiith,fieither a prior violent nor drug
trafficking conviction had the lowest
average guideline minimum and average
sentence imposed. The average guideline
minimum (33 months) and average NEITHER
sentence (28 months) were significantly PRIOR
lower than for firearms offenders with
prior convictions for a violent crime or drug
trafficking offense.

1

1

1
PLIGCIGHE | 33 months

1

1

1
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Classification of Firearms Offenders

vV
This section focuses on firearms offenders who were classified as prohibited(]/\\
persons based on their statute of conviction (i.e., 18 U.S.C. § 922(g), (n)) o \
application of the guidelines.* This section discusses characteristics of

prohibited persons and their offenses. This section concludes with a brief analysis

of firearms offenders who were not classified as prohibited personO
L\

Prohibited Person Offenses

Of the 7,373 §2K2.1 firearms
offenders sentenced in fiscal year 2021,
nearly 90 percent (88.8%) (n=6,549),
belonged to a restricted class of persons
prohibited by law from possessing a firearm
or ammunition (Figure 17).

the offendersy(5.3%) were prohibited from
possessing afirearm because they were
illegaldrug users or addicted to controlled
substances at the time of their offense.
Although less common, approximately
thfee percent of the offenders were
prohibited from possessing a firearm

_ Most of the 6,549 offenders were because they were aliens unlawfully in
prohibited from possessing a firearm or the United States or were admitted to the
ammunition because they had a priqf United States under a nonimmigrant visa.

felony conviction (79.0%). Fivegpereent of

Figure 17. NATURE OF §2K2.1 PROHIBITED PERSON OFFENSES
Fiscal Year 2021

I, 79.0%  FELON

B 53% DRUG USER
B 29% ILLEGAL ALIEN
I 18% MISDEMEANOR CRIME OF VIOLENCE

R PROHIBITED
OFFENDERS PERSON | 1.2% UNDER FELONY INDICTMENT

11.2% 88.8%

| 0.5% RESTRAINING ORDER
| 0.2% MENTALLY INCOMPETENT
0.1% FUGITIVE

M 5.0% UNSPECIFIED
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Figure 18. AGGRAVATING CONDUCT OF §2K2.1 PROHIBITED PERSONS

Fiscal Year 2021

AGGRAVATING

PROHIBITED CONDUCT

PERSON

e 50.1% 3.1%

49.9%

1.8%

0.7%

The Commission analyzed the
conduct of these prohibited persens to

gain a better understanding@fthe offenses.

Specifically, the Commijssion ahalyzed
the nature of the weapon,involved in

the offense and whether the offender
otherwise traffickedyonused firearms.

Of the(6,549 prohibited persons,
49.9 percebpt did not engage in additional
aggravating conduct, that is, their status
as aprahibited person solely formed the
basis of the conviction and applicable
gtiideline calculation (Figure 18). However,
half (50.1%) of prohibited persons were
convicted of another offense or engaged
in additional aggravating conduct as

_ 32.4% STOLEN FIREARMS/OBLITERATED/SERIAL No.

PROHIBITED WEAPON

FIREARMSTRAFFICKING

CONNECTION WITH DRUG TRAFFICKING
OR CRIME OF VIOLENCE

STRAW PURCHASE/FALSE STATEMENTS

determined by the court and reflected in
the guideline calculation. In nearly one-
third (32.4%) of the cases in fiscal year
2021, the offense involved a stolen firearm
or a firearm with an altered or obliterated
serial number. In nearly one-quarter
(23.6%) of the cases, the offense involved

a prohibited weapon such as a sawed-off
shotgun or machine gun. A smaller share
of prohibited persons also trafficked
firearms (3.1%), or used, or conspired to
use, the firearm in connection with a drug
trafficking offense or a crime of violence
(1.8%). A very small number of prohibited
person cases involved straw purchases or a
false statement when purchasing a firearm
(0.7%).
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Figure 19. AVERAGE SENTENCE AND GUIDELINE The average guideline minimum
MINIMUM OF §2K2.1 PROHIBITED PERSONS and sentence imposed for prohibited
Fiscal Year 2021 persons varied based on the presence of
aggravating factors. Among all offenders
B AVERAGE SENTENCE LENGTH = AVERAGE GUIDELINE MINIMUM who were classified as pr0h|b|ted persens
0months 60 120

in fiscal year 2021, the average guidéling
minimum was 49 months and the@average
sentence was 45 months (Figure 19):
Among prohibited persons hosewhose
offense did not involve any aggravating
factors had a shorter ayérage guideline
minimum (38 months)and average
sentence (35 months)than those whose
offenses involvgdadditional aggravating
< | 38 factors.

As discussed above, §2K2.1 includes
enhancenyents for offenses involving
a prohibited weapon (the base offense
level increases) and for offenses involving
e : astolen firearm (2-level increase) or a

' firearm with an altered or obliterated serial

\K number (4-level increase).*” Accordingly,
the offenders whose offenses involved a
prohibited weapon, or a stolen firearm or
a firearm with an altered or obliterated
serial number had higher average guideline
minimums (65 months and 61 months,
respectively) than those whose offenses
did not involve aggravating circumstances
(38 months). For the nearly one-quarter of
the prohibited person cases that involved
a prohibited weapon, the average sentence
(58 months) was 23 months longer than for
prohibited persons whose offense did not
involve any additional aggravating factors
(35 months). Likewise, for the nearly one-
third of the prohibited person cases that
involved a stolen firearm or a firearm with
an altered or obliterated serial number,
the average sentence (55 months) was 20
months longer than for prohibited persons
whose offense did not involve aggravating
conduct (35 months).

ALL PROHIBITED
PERSONS

PROHIBITED PERSON
(ONLY)

.
n
e -d
*

FIREARMS TRAFFICKING/
EXPORTING

STOLEN FIREARMS/
OBLITERATED SERIAL No.

V CONNECTION WITH

DRUG TRAFFICKING OR
CRIME OF VIOLENCE

127

o= d
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A 4-level increase for §2K2.1 Figure 20. SENTENCE RELATIVE TO THE GUIDELINE

offenders who trafficked* or exported® RANGE FOR §2K2.1 PROHIBITED PERSONS

firearms also affected the sentencing Fiscal Year 2021 (l/” )

outcomes. The 3.1 percent of the

prohibited persons whose offense involved

trafficking or exporting had nearly

double the average guideline minimum

(75 months) and sentence (62 months)

compared to prohibited persons who did ALL;,E&QS?ED
not engage in other aggravating conduct

(38 months and 35 months, respectively).

= BELOW = WITHIN m ABOVE

Prohibited persons sentenced under
§2K2.1 who conspired to or used a firearm

in connection with a crime of violence PROH'ﬁgﬁf\ZERSON

or drug trafficking offense comprised a

small percentage of the offenders (1.8%). ,Q

However, they had the highest average \

guideline minimum (127 months) and \/

longest average sentence (119 months) of *

all §2K2.1 offenders. 0 i
Although prohibited persons . KO

who did not engage in other aggravating C)\
conduct had the shortest average sentence
imposed (35 months), those offenders \
were sentenced within the guideline ran 6
at a higher rate (53.8%) than all oth

prohibited persons (Figure 20). The within
guideline range rate for the proh@d

persons whose offenses inv

aggravating conduct in fisca r2021

ranged from 49.3 percemt(stolen firearms / OB e o

FIREARMS TRAFFICKING/
EXPORTING

45.8% 49.3%

obliterated serial nu 39.6 percent
(straw purchases false statements).
Notably, offens t involved firearms

trafficking @ w purchases or false

statemeré’i re sentenced below the
guidel' ge at the highest rate (52.7% ﬁ;ﬁggﬁ:ﬁfﬁ?ﬁfé
and 6, respectively). By the nature

crime, firearms trafficking offenses
cally involved at least one other co-
%articipant. Accordingly, the §5K1.1 rate
V for providing substantial assistance in the CONNECTION WITH

prosecution of another individual was e OE VIO e
highest among traffickers (11.4%), at more
than three times the rate for all prohibited
persons (3.7%).
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Other Firearms Offenders

Of the 7,373 §2K2.1 offenders
sentenced in fiscal year 2021, 824
offenders were not a member of a
restricted class that prohibited them from
possessing a firearm, comprising 11.2
percent of all §2K2.1 offenders in the
study (Figure 21). Most §2K2.1 offenders
who were not prohibited from possessing
a firearm were straw purchasers or made
false statements in the purchase of a
firearm (43.7%). One-third (33.9%) of the
824 offenders participated in offenses
involving stolen firearms or firearms with
an altered or obliterated serial number,
while 30.5 percent of the offenses involved
trafficking of firearms, and 27.2 percent
involved a prohibited weapon.

Figure 22. AVERAGE SENTENCE
AND GUIDELINE MINIMUM,OF
OTHER §2K2.1 OFFENDERS
Fiscal Year 2021

m AVERAGE Y?ENGTH
= AVERAGE G INE MINIMUM

months

ALLPRROHIBITED !
K
58 130
1

OTHER §2K2.1
OFFENDERS

28

Figure 21. AGGRAVATING CONDUCT OF
OTHER §2K2.1 OFFENDERS
Fiscal Year 2021

PROHIBITED
PERSON
88.8%

@THER OFFENDERS
11.2%

STRAW PURCHASE/
FALSE STATEMENTS _ 43.7%
STOLEN FIREARMS/ 23.9%
OBLITERATED SERIAL No. 9%
FIREARMS TRAFFICKING/
EXPORTING - 30.5%
PROHIBITED WEAPON - 27.2%

The sentencing outcomes were less
severe for offenders who did not belong
to arestricted class compared to those
who did. The average guideline minimum
in fiscal year 2021 was 30 months for
offenders who were not a member of a
restricted class, compared to 49 months
for prohibited persons (Figure 22). The
average sentence of 21 months was
less than half for this group of firearms
offenders compared to 45 months for
prohibited persons.
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Special Coding Project
Data Analysis \‘I/Q

Figure 23. FIREARMS SPECIAL COD PROJECT
Fiscal Year 2021, 25% Random Sa

\ 7,373
FIREARMS OFFENDERS
Fiscal Yea 2021

T8
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rb? 255
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Figure 24. TYPE OF FELONY OFFENSE IN
CONNECTION WITH FIREARMS OFFENSE
Fiscal Year 2021 Sample
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Firearm Facilitated
Another Felony Offense

As discussed above, §2K2.1(b)(6)(B)
provides for a 4-level increase for cases
involving a firearm that facilitated, or had
the potential to facilitate, another fel@ny
offense.>* For subsection (b)(6)(B) to"apply,
the court must find that the offender;
committed another felony offenseby
a preponderance of the evidence€; the
offender need not have been Convicted of
the other felony offense?

Nearly onesthird of the firearms
offenders in thé samiple (29.1%) received a
4-level increase at §2K2.1(b)(6)(B) because
they usedypessessed, or transferred a
firearmithat facilitated, or had the potential
tofacilitate, another felony offense.>® Drug
offenses were the most common felonies
committed in connection with the firearms
offense (Figure 24). Of the firearms
offenders in the sample, 13.7 percent
committed a drug trafficking felony, and
5.4 percent committed a felony drug
possession or unspecified drug offense
in connection with the instant firearms
offense. Firearms offenders in the sample
committed one or more violent offenses
such as homicide, robbery, or assault in
connection with the firearms offense in
4.7 percent of the cases.”* Assault was
the most common (3.0%) type of violent
offense.

Risk of Harm Involved in the Offense

The Commission used two
measures to examine whether the offense
involved a risk of harm to others. First,
the Commission analyzed whether the
offender threatened or engaged in physical
contact with another person during the
instant offense. In 4.3 percent of the
cases, the firearms offender made physical
contact with another individual during



the instant offense, and in 1.7 percent of
cases the offender made physical contact
with law enforcement while being arrested
(Figure 25). In 7.8 percent of cases, the
offender made a threat against another
person during the commission of the
offense or during arrest.

As a second measure, the
Commission analyzed whether the
offender or a co-participant used a firearm,
and, if so, whether it caused physical harm.
In 16.7 percent of cases in the sample,
an offender or co-participant either
brandished (5.7%) or discharged (11.0%) a
firearm (Figure 26). Of the cases in which
an offender or co-participant discharged
afirearm, death resulted in 4.1 percent of
the cases. In another 18.3 percent of the
cases, the discharge caused physical injury
to another individual, and in 3.6 percent of
the cases, the offender or co-participant
caused a self-inflicted injury by discharging
the firearm. There was no physical harm
to a person in the remaining cases (74.1%)
in which an offender or co-participant
discharged a firearm.

Offender Conduct Leading to Arfest

As discussed throughett.the report,
most firearms offenders séntenced under
§2K2.1 were convicted'of the offense
because of their status as a prohibited
person. Because status is core to the crime,
the fact of conviction does not speak to
the nature of the circumstances leading
to offendérsiapprehension. Accordingly,
the Camission examined the conduct
that\uitimately led to the offender’s arrest
andprosecution for the instant offense.
Aspart of this analysis, the Commission
analyzed the reason for law enforcement’s
interdiction to assess whether the offender
engaged in other criminal activity, whether
the offender engaged in violent behavior, or
whether the offender used a firearm.

What Do Federal Firearms Offenses Really Look Like?

Figure 25. PHYSICAL CONTACT OR THREATS
DURING FIREARMS OFFENSE BY OFFENDER
Fiscal Year 2021 Sample
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Most commonly, §2K2.1
offenders (43.9%) were arrested for the
instant offense following a proactive,
targeted investigation conducted by law
enforcement after receiving allegations
of a crime (almost always an allegation
other than the offender’s status as a
prohibited person) (Figure 27). The
investigations most often centered on
criminal activity involving firearms (40.3%)
or drugs (30.2%).5> In other instances,
law enforcement arrested the firearms
offender as part of an investigation in
response to other criminal acts, such as
burglaries (20.7%) or robberies (4.1%).>¢

Another group of offenders were
arrested and convicted of the firearms
offense following routine police patrol. In
over one-quarter of the cases in the sample,
firearms offenders were arrested and
convicted of the instant firearms offense
following either a traffic stop (20.5%) of
routine street patrol (7.0%). The traffic
stops included both moving and non*
moving violations but excludeddfiving
under the influence.”’

The Commissionalsoidentified
cases in which the offendet’s or a co-
participant’s use ofafirearm led to law
enforcement’s interdiction. In nearly
ten percent of'the cases (9.1%), law
enforcement arrested the offender
following\a‘réport of a discharged firearm.
In anether 7.1 percent of the cases, a
witnéss alerted law enforcement that the
effender possessed a firearm, which led to
the offender’s arrest.

A small proportion of firearms
offenders were arrested because the
offender had an active warrant (5.1%) or
the offender was found in possession of

wW
N

EVIDENCE GATHERED FROM
SOCIAL MEDIA BY LAW ENFORCEMENT

In approximately five percent of the §2K2.1
cases in the sample, law enforcement
gathered evidence via social media
indicating that the offender was involved in
illegal activity or committed a crime.

Most often, the offender displayed photos or
videos of the firearm that formed the basis
of the conviction, or the offender possessed
or used illicit controlled substances.

In other instances, the locational feature on
social media helped law enforcement track
down the perpetrator to make an arrest.

a firearm while on supervision for a prior
conviction (3.0%). Additionally, a small
proportion of offenders were arrested
because they caused a public disturbance
(5.0%), or in response to a report of
domestic violence (2.5%).

Concerns over racial disparities
in sentencing practices have been well-
documented and were one of the factors
Congress sought to address in passing
the Sentencing Reform Act of 1984.%8
Furthermore, the use of race as a key factor
in deciding whether to make a traffic stop
is anissue that has been litigated in courts
and has received attention from the federal
government for decades.”” Accordingly,
the Commission’s finding that 27.5 percent
of the §2K2.1 offenders in the study were
arrested for the instant offense following
a traffic stop or routine patrol provides an
avenue to examine the racial demographics
of the offenders based on the reason for
arrest.
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Figure 27. NATURE OF ARREST EVENT LEADING TO §2K2.1 CONVICTION

Fiscal Year 2021 Sample

RACE OF §2K2.1 OFFENDERS
WHITE HISPANIC

OTHER

75 3.0

By Reason for Arrest (%)
LAW ENFORCEMENT 43.9
INVESTIGATION .
TRAFFICSTOP I 20.5
SHOTS FIRED I 9.1
REPORT OF A FIREARM I 7.1
STREET PATROL I 7.0
ACTIVE WARRANT 51
PUBLIC DISTURBANCE 5.0
PROBATION/PAROLE/
SUPERVISED RELEASE 3.0
INVESTIGATION
DOMESTIC VIOLENCE 25

Although prior research ha; @‘u
that Black and Hispanic people e\ pped
by police more often than Whitegeople,
challenges persist in trying ccount
for all of the factors that| law
enforcement effectuat traffic stop.©
Moreover, the Co sion’s analysis in this

riptive statistics

report is Iimited%@e
regarding a 2§5e nt sample of firearms

offenders ced in asingle fiscal year.
Therefore, Commission’s findings may
not b y generalized to the broader

o@ion and should not be considered
prehensive analysis of racial

P
s\:jeﬁographics and arrest rates.®?

The Commission’s analysis revealed
racial differences between the 27.5 percent
of firearms offenders arrested following a
routine police patrol compared to firearms
offenders who were arrested for other

\

14.3 1.6
19.6 11
13.5 I 5.6
16.7 3.7

244 H 6.7

reasons. Black offenders comprised 54.0
percent of the firearms offenders in the
sample, White offenders were a quarter
(25.6%), Hispanic offenders comprised
17.5 percent, and offenders of an “Other
race” were 3.0 percent (Figure 27). Intwo
categories, the offenders’ race deviated
more than ten percentage points from

the overall average in the sample. Black
firearms offenders represented a higher
share of arrests following law enforcement
conducting a routine street patrol (73.0%)
and traffic stops (66.9%) compared to

the overall percentage of Black firearms
offenders in the sample. Arrests that
followed routine street patrols and traffic
stops represent a 19.0 and 12.9 percentage
point increase, respectively, compared to
the baseline of 54.0 percent Black firearms
offenders in the sample.
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Conclusion

This report provides the
Commission’s most in-depth study of
federal firearms offenders sentenced
under §2K2.1 to date. As the number of
firearms offenses has risen in recent years,
this report provides insight and detail that
may prove useful to both policymakers and
those who study federal criminal justice
statistics.

Most firearms offenders
sentenced under §2K2.1 were convicted
because of their status as a prohibited
person. Nevertheless, although the
offender’s status is core to the crime,
the circumstances underlying such
crimes varied considerably. Many
offenses involved aggravating factors.
Approximately one-third of the cases
involved stolen firearms or a firgariq with
an altered or obliterated serial ndmber, and
nearly one-quarter involveds@prohibited
weapon (such as a sawed-off'shotgun or
machine gun). Firearmswere also often
used in the conjunction with another felony
offense. More thafone-quarter of §2K2.1
offenders uséd thetfirearm to facilitate
another felony offense, most commonly, a
drug traffieking felony. Finally, such crimes
at times\involved actual or threatened
harmtoe another, including injury or death
resulting from a discharged weapon.

Section 2K2.1 offenders have
more extensive criminal historigs,tham
other federal offenders. For example,
compared to other major crifiie types (drug
trafficking, immigration, ahd fraud), §2K2.1
offenders have more pgior€onvictions and
for more serious crimésy, The proportion of
§2K2.1 firearms éffenders who had a prior
conviction for.awiolent offense (60.6%)
is more than'double the rate of other
offenders (29.0%). Firearms offenders who
committed the offense with aggravating
facters, and those with extensive criminal
histeries, received longer average
senhtences than other firearms offenders.

Courts sentence firearms offenders
within the guideline range at a higher rate
than other offenders. Half of the §2K2.1
offenders (49.6%) received a sentence
within the guideline range, which is 9.7
percentage points higher than the within
range rate for all other offenders (39.9%)
sentenced in fiscal year 2021. When courts
do sentence §2K2.1 offenders below the
guideline range, the extent below the
range is minimal. Over the last 15 years,
the average reduction below the guideline
range varied only slightly, from one to five
months below the range.
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(2018). If however, an offender violates section 92 nd has three or more prior convictions for a “violent
felony,” a “serious drug offense,” or both, that offender is subject to a 15-year mandatory minimum and a
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punishable by a maximum term of imprisonment of five years. Id.

16 26USC.§5861(a), (j); seealso 18 US.C. § 922. \(1/
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CKR@ZFENDER SENTENCING ENHANCEMENTS (2016).
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extortion, or the use or unlawful possession of a firearm described in 26 U.S.C. § 5845(a) or explosive material
asdefinedin 18 U.S.C.§ 841(c)").

45 “Controlled substance offense’ has the meaning given that term in §4B1.2(b) and Appllcatlon Note \(\L

of the Commentary to §4B1.2 (Definitions of Terms Used in Sectlon 4B1.1)" USSG §2K2.1, comment. (

USSG §4B1.2(b) (defining “controlled substance offense” as “an offense under federal or state law, puni

by imprisonment for a term exceeding one year, that prohibits the manufacture, import, export, dist

dispensing of a controlled substance (or a counterfeit substance) or the possession of a controlle ance (or
a counterfeit substance) with intent to manufacture, import, export, distribute, or dlspense

46 See USSG §2K2.1, comment. (n.3); USSG §2K2.1(a)(4)(B), (a)(6)(A

47 USSG §2K2.1(b)(4) i

48 Section 2K2.1(b)(5) provides a 4-level increase if the defendant traffic rms. USSG §2K2.1(b)
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must have “transported, transferred, or otherwise disposed of two or mgﬂ@ ms to another individual, or
received [such] firearms with the intent to [do so]” and the defendant mu e known or had reason to believe
such conduct would result in the firearms being transferred to an in du who (i) could not legally possess the
firearm, or (ii) intended to use or dispose of the firearm unlawfuu §2K2.1, comment. (n.13(A)).

49 Section 2K2.1(b)(6)(A) provides for a 4-level |ncreas% the defendant “possessed any firearm or
ammunition while leaving or attempting to leave the Unite s” or possessed or transferred the same with
knowledge, intent, or reason to believe it would be tran & outside the United States. USSG §2K2.1(b)(6)(A).

50 The 25% sample includes felony §2K2.1 o@?rs with complete guideline information, those who
were classified as a prohibited person as well a er firearms offenders. The sample excludes offenders
sentenced under the career offender guideli &med Career Criminal Act, and offenders convicted solely of
an offense under 18 U.S.C. § 924(c). It also I’%es offenders who were sentenced under another Chapter Two
guideline after applying the cross- reﬂQ] ovision under §2K2.1(c)(1).

51 USSG §2K2.1(b

52 See, e.g., United Sta sher, 893 F.3d 525, 534-35 (8th Cir. 2018).
53 The offender coulc?N used, possessed, or transferred a firearm to facilitate more than one felony
offense. Therefore, th ulative percentage of crimes listed in Figure 24 exceeds 29.1%.

54 The off nd@ll ave used, possessed, or transferred a firearm to facilitate more than one violent
offense. Theref%the cumulative percentage of violent offenses listed in Figure 24 exceeds 4.7%.

55 If more encounters occurred simultaneously, for example, a report involving a firearm and
domesticVielence, both reasons were recorded.

5 ’\&)f the 1,796 offenders in the sample, the Commission identified more than one reason that led law
rcement to arrest the offender in 13.1% of the cases.

An additional 0.9% of the offenders were arrested for driving under the influence.

58 See Brent E. Newton & Dawinder S. Sidhu, The History of the Original United States Sentencing
Commission, 1985-1987,45 HorsTra L. Rev. 1167, 1180-81 (2017). The Commission’s prior research has
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revealed certain racial disparities in sentencing outcomes. See U.S. SENT'G CoMM’N, REPORT ON THE CONTINUING
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59 See, e.g.,, Whren v. United States, 517 U.S. 806 (1996); C.R. Div., U.S. Der’T oF JusT., GUIDANCE %G
THE Use oF Race By FeDerAL Law ENFORCEMENT AGeNcies (2003) (President Bush directed the Attorn to
review the use by Federal law enforcement authorities of race as a factor in conducting stops, searches, and

Division to develop guidance for Federal officials to ensure an end to racial profiling in law cement); Nat'l
Inst. of Just., U.S. Dep't of Just., Racial Profiling and Traffic Stops (Jan. 9, 2013), https://nij.oj /topics/articles/
racial-profiling-and-traffic-stops; U.S. Gov't AccountaBiLITY OFf., GAO/GGD-00-41, RaciAL PROFILING: LIMITED DATA

other law enforcement investigative procedures. The Attorney General, in turn, instruct(wvil Rights

AVAILABLE ON MoToRrisT Stops (2000).
60 See Racial Profiling and Traffic Stops, supra note 59. K

61 See, e.g., 2006 Booker IMPACT REPORT, supra note 58, at 105-08 (e&@g that a multivariate analysis
measuring demographic variables and sentencing outcomes cannot % o
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