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This decument contains an amendment to the sentencing guidelines, policy statements, and
commentary, in the unofficial, “reader-friendly” form in which it was made available at the
Commission’s public meeting on January 8, 2016. As with all amendments on which a vote to
promulgate has been made but not yet officially submitted to Congress and the Federal Register,
authority to make technical and conforming changes may be exercised and motions to reconsider
may be made. Once submitted to Congress and the Federal Register, official text of the
amendment will be posted on the Commission’s website at www.ussc.gov and will be available
in a forthcoming edition of the Federal Register, and an updated “reader-friendly” version of the
amendment will be posted on the Commission’s website at www.ussc.gov.
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The Commission specified an effective date of August 1, 2016, for the amendment listed above.



PROPOSED AMENDMENT: “CRIME OF VIOLENCE” AND RELATED ISSUES

Synopsis of Proposed Amendment: This proposed amendment is a result of the Commission’s multi-
year study of statutory and guideline definitions relating to the nature of a defendant’s prior conviction
(e.q., “crime of violence,” *““aggravated felony,” “violent felony,” ““drug trafficking offense,”” and ““felony
drug offense’”) and the impact of such definitions on the relevant statutory and guideline provisions (e.g.,
career offender, illegal reentry, and armed career criminal). See United States Sentencing Commission,
“Notice of Final Priorities,” 79 FR 49378 (Aug. 20, 2014); “Proposed Priorities for Amendment Cycle;”
80 FR 36594 (June 25, 2015).

The proposed amendment is also informed by the Supreme Court’s recent decision in Johnson v United
States, 576 U.S. __, 135 S. Ct. 2551 (2015), relating to the statutory definition of “violent-feleny’ in 18
U.S.C. 8§ 924(e) (commonly known as the ““Armed Career Criminal Act”), which held that an.increased
sentence under the ““residual clause” of that definition violates due process. Under the “residual
clause,” as the Court explained in Johnson, a crime qualifies as a “violent felony”” if it ““otherwise
involves conduct that presents a serious potential risk of physical injury to another.” See 18 U.S.C. §
924(e)(2)(B)(ii) [emphasis added]. This clause, the Court held in Johnson, is unconstitutionally vague.

The proposed amendment amends the definition of “crime of violence™.in, 84B1.2(a)(2) in three ways.
First, it amends §4B1.2(a)(2) to delete the residual clause.

Second, it amends §4B1.2(a)(2) to revise the list of enumerated offenses and move the list of enumerated
offenses from the commentary to the guideline. The offenses on the revised list are murder, voluntary
manslaughter, kidnapping, aggravated assault, a forcible Sex offense, robbery, arson, extortion, or the
use or unlawful possession of a firearm described in 26 U.S.C. 8 5845(a) or an explosive material as
defined in 18 U.S.C. § 841(c). Conforming changes(to the Commentary are also made.

Third, it amends the Commentary to add definitions for the enumerated offenses of forcible sex offense
and extortion. As defined, “forcible sex offense™ includes where consent to the conduct is not given or is
not legally valid, such as where consent.to.the conduct is involuntary, incompetent, or coerced. The
offenses of sexual abuse of a minor. and statutory rape are included only if the sexual abuse of a minor or
statutory rape was (A) an offense.described in 18 U.S.C. § 2241(c) or (B) an offense under state law that
would have been an offense under section 2241(c) if the offense had occurred within the special maritime
and territorial jurisdiction of the United States.

Finally, the proposed amendment includes two departure provisions. First, it provides an upward
departure provision/in84B1.2 to address certain cases in which the instant offense or a prior felony
conviction was aburglary involving violence. Second, it provides a downward departure provision in
84B1.1 for cases'in which one or both of the defendant’s ““two prior felony convictions™ is based on an
offense that'was/classified as a misdemeanor at the time of sentencing for the instant federal offense.

Proposed Amendment:

84B1.2. Definitions of Terms Used in Section 4B1.1

(@  The term “crime of violence” means any offense under federal or state law, punishable
by imprisonment for a term exceeding one year, that—

(1) has as an element the use, attempted use, or threatened use of physical force
against the person of another, or



(2) is murder, voluntary manslaughter, kidnapping, aggravated assault, a forcible sex

offense, robbery, burglary-of-a-dwelling; arson, er extortion, or the use or
unlawful possession of a firearm described in 26 U.S.C. § 5845(a) or explosive
material as defined in 18 U.S.C. 8§ 841(c) invohvesuse-ofexplosivesorotherwise

invelves-conduet-that presents-a-serious-potentialrisk-of physical-injury-to
another.

(b)  The term “controlled substance offense” means an offense under federal or state law,
punishable by imprisonment for a term exceeding one year, that prohibits the
manufacture, import, export, distribution, or dispensing of a controlled substance/(or a
counterfeit substance) or the possession of a controlled substance (or a eeunterfeit
substance) with intent to manufacture, import, export, distribute, or dispense.

(c)  The term “two prior felony convictions” means (1) the defendant committed the instant
offense of conviction subsequent to sustaining at least two felony convictions of either
a crime of violence or a controlled substance offense (i.e., two felony convictions of a
crime of violence, two felony convictions of a controlled substance offense, or one
felony conviction of a crime of violence and one felony. conviction of a controlled
substance offense), and (2) the sentences for at least two of the aforementioned felony
convictions are counted separately under the provisions of 84A1.1(a), (b), or (c). The
date that a defendant sustained a conviction shall-be the date that the guilt of the
defendant has been established, whether by guilty plea, trial, or plea of nolo
contendere.

Commentary
Application Notes:

1. For purposes of this guideline—

“Crime of violence and ““controlled substance offense” include the offenses of aiding and
abetting, conspiring, and attempting to commit such offenses.

“Forcible sex offen e"ﬂudes where consent to the conduct is not given or is not legally valid,
such as where conse the conduct is involuntary, incompetent, or coerced. The offenses of
sexual abuse of %por and statutory rape are included only if the sexual abuse of a minor or
statutory rap A) an offense described in 18 U.S.C. § 2241(c) or (B) an offense under state
law tha;er been an offense under section 2241(c) if the offense had occurred within the
special maritime and territorial jurisdiction of the United States.

"Ex@ﬁon" is obtaining something of value from another by the wrongful use of (A) force, (B) fear
of physical injury, or (C) threat of physical injury.




Unlawfully possessing a listed chemical with intent to manufacture a controlled substance (21
U.S.C. § 841(c)(1)) is a ““controlled substance offense.”

Unlawfully possessing a prohibited flask or equipment with intent to manufacture a controlled
substance (21 U.S.C. 8 843(a)(6)) is a “controlled substance offense.”

Maintaining any place for the purpose of facilitating a drug offense (21,U.S.C. § 856) is a
““controlled substance offense” if the offense of conviction established that the underlying offense
(the offense facilitated) was a ““controlled substance offense:*

Using a communications facility in committing, causingy,or facilitating a drug offense (21 U.S.C.
8 843(b)) is a ““controlled substance offense” if the,offense of conviction established that the
underlying offense (the offense committed, caused, or facilitated) was a *““controlled substance
offense.”

A violation of 18 U.S.C. § 924(c) or § 929(a) is a ““crime of violence™ or a ““controlled substance
offense” if the offense of conviction.established that the underlying offense was a ““crime of
violence™ or a ““controlled substance offense”. (Note that in the case of a prior 18 U.S.C. § 924(c)
or § 929(a) conviction, if the. defendant also was convicted of the underlying offense, the sentences
for the two prior convictions will-be treated as a single sentence under 84A1.2 (Definitions and
Instructions for Computing Criminal History).)

“Prior felony conviction” means a prior adult federal or state conviction for an offense punishable
by death or imprisonment for a term exceeding one year, regardless of whether such offense is
specifically desSignated as a felony and regardless of the actual sentence imposed. A conviction for
an offense committed at age eighteen or older is an adult conviction. A conviction for an offense
committed prior to age eighteen is an adult conviction if it is classified as an adult conviction under
the laws-of the jurisdiction in which the defendant was convicted (e.g., a federal conviction for an
offense committed prior to the defendant’s eighteenth birthday is an adult conviction if the
defendant was expressly proceeded against as an adult).

Section 4B1.1 (Career Offender) expressly provides that the instant and prior offenses must be
crimes of violence or controlled substance offenses of which the defendant was convicted.
Therefore, in determining whether an offense is a crime of violence or controlled substance for the
purposes of 84B1.1 (Career Offender), the offense of conviction (i.e., the conduct of which the
defendant was convicted) is the focus of inquiry.

The provisions of 84A1.2 (Definitions and Instructions for Computing Criminal History) are
applicable to the counting of convictions under §4B1.1.



4.  Upward Departure for Burglary Involving Violence.—There may be cases in which a burglary

involves violence, but does not qualify as a ““crime of violence™ as defined in 84B1.2(a) and, as a
result, the defendant does not receive a higher offense level or higher Criminal History Category
that would have applied if the burglary qualified as a ““crime of violence.” In such a case, an
upward departure may be appropriate.

84B1.1.

Career Offender

(@)

(b)

(©

Adefendant is a career offender if (1) the defendant was at least eighteen years old at the time
the defendant committed the instant offense of conviction; (2) the,instant offense of
conviction is a felony that is either a crime of violence or a controlled substance offense; and
(3) the defendant has at least two prior felony convictions of either,a erime of violence or a
controlled substance offense.

Except as provided in subsection (c), if the offense level for a career offender from the table
in this subsection is greater than the offense level otherwise applicable, the offense level from
the table in this subsection shall apply. A career offender’s criminal history category in every
case under this subsection shall be Category VI.

Offense Statutory Maximum Offense Level*
(1) Life 37
(2) 25 years or more 34
(3) 20 years or more, but less than 25 years 32
(4) 15 years or more, but less'than 20 years 29
(5) 10 years or more,/dut less than 15 years 24
(6) 5 years or more; butless than 10 years 17
(7) More thantl year, but less than 5 years 12.

*If an adjustment from 83E1.1 (Acceptance of Responsibility) applies, decrease the offense
level by the number of levels corresponding to that adjustment.

If the defendant is convicted of 18 U.S.C. §924(c) or §929(a), and the defendant is
determined to be a career offender under subsection (a), the applicable guideline range shall
be determined as follows:

(1) If the only count of conviction is 18 U.S.C. §924(c) or §929(a), the applicable
guideline range shall be determined using the table in subsection (c)(3).

(2) In the case of multiple counts of conviction in which at least one of the counts is a
conviction other than a conviction for 18 U.S.C. § 924(c) or § 929(a), the guideline
range shall be the greater of—

(A) the guideline range that results by adding the mandatory minimum consecutive
penalty required by the 18 U.S.C. 8 924(c) or § 929(a) count(s) to the minimum
and the maximum of the otherwise applicable guideline range determined for the
count(s) of conviction other than the 18 U.S.C. 8 924(c) or § 929(a) count(s); and



(B) the guideline range determined using the table in subsection (c)(3).

(3) Career Offender Table for 18 U.S.C. § 924(c) or § 929(a) Offenders

83E1.1 Reduction Guideline Range for the 18 U.S.C. § 924(c) or § 929(a)
Count(s)
No reduction 360-life
2-level reduction 292-365
3-level reduction 262-327.
Commentary

Application Notes:

1.

“Crime of violence,”” *““controlled substance offense,” and ““two prior felony.convictions™ are defined in
84B1.2.

“Offense Statutory Maximum,” for the purposes of this guideline,  refers to the maximum term of
imprisonment authorized for the offense of conviction that is«a-crime of violence or controlled substance
offense, including any increase in that maximum term under, a-Sentencing enhancement provision that
applies because of the defendant’s prior criminal record'(such sentencing enhancement provisions are
contained, for example, in 21 U.S.C. § 841(b)(1)(A), (B), (C), and (D)). For example, in a case in which
the statutory maximum term of imprisonment under 21 U.S.C. § 841(b)(1)(C) is increased from twenty
years to thirty years because the defendant has one or more qualifying prior drug convictions, the
“Offense Statutory Maximum”” for that defendant for the purposes of this guideline is thirty years and
not twenty years. If more than one count of gonviction is of a crime of violence or controlled substance
offense, use the maximum authorized.term-of imprisonment for the count that has the greatest offense
statutory maximum.

Application of Subsection (c).—=

(A) In General.—Subsection (c) applies in any case in which the defendant (i) was convicted of
violating 18.U.S.C..8 924(c) or § 929(a); and (ii) as a result of that conviction (alone or in addition
to another offense of conviction), is determined to be a career offender under §4B1.1(a).

(B) Subsection(c)(2).—To determine the greater guideline range under subsection (c)(2), the court
shall tise the guideline range with the highest minimum term of imprisonment.

(C)~.“‘Otherwise Applicable Guideline Range”.—For purposes of subsection (¢)(2)(A), “otherwise
applicable guideline range™ for the count(s) of conviction other than the 18 U.S.C. § 924(c) or 18
U.S.C. 8§ 929(a) count(s) is determined as follows:

(i)  If the count(s) of conviction other than the 18 U.S.C. § 924(c) or 18 U.S.C. § 929(a) count(s)
does not qualify the defendant as a career offender, the otherwise applicable guideline range
for that count(s) is the guideline range determined using: (I) the Chapter Two and Three
offense level for that count(s); and (1) the appropriate criminal history category determined
under 884A1.1 (Criminal History Category) and 4Al1.2 (Definitions and Instructions for
Computing Criminal History).



(if)  If the count(s) of conviction other than the 18 U.S.C. § 924(c) or 18 U.S.C. § 929(a) count(s)
qualifies the defendant as a career offender, the otherwise applicable guideline range for that
count(s) is the guideline range determined for that count(s) under §4B1.1(a) and (b).

(D) Imposition of Consecutive Term of Imprisonment.—In a case involving multiple counts, the
sentence shall be imposed according to the rules in subsection (e) of 85G1.2 (Sentencing on
Multiple Counts of Conviction).

(E) Example.—The following example illustrates the application of subsection (c)(2) in a multiple
count situation:

The defendant is convicted of one count of violating 18 U.S.C. § 924(c) for possessing a firearm in
furtherance of a drug trafficking offense (5 year mandatory minimum), and one count of violating
21 U.S.C. §8841(b)(1)(B) (5 year mandatory minimum, 40 year statutory maximum). Applying
subsection (c)(2)(A), the court determines that the drug count (without regard to the 18 U.S.C.
8§ 924(c) count) qualifies the defendant as a career offender under 84B1.1(a). Under 84B1.1(a),
the otherwise applicable guideline range for the drug count is 188-235 months (using offense level
34 (because the statutory maximum for the drug count is 40 years); minus 3 levels for acceptance
of responsibility, and criminal history category VI). The court adds 60 months (the minimum
required by 18 U.S.C. § 924(c)) to the minimum and the maximum of that range, resulting in a
guideline range of 248-295 months. Applying subsection+(¢)(2)(B), the court then determines the
career offender guideline range from the table in subsection (c)(3) is 262-327 months. The range
with the greatest minimum, 262-327 months, is used to impose the sentence in accordance with
85G1.2(e).

4.  Departure Provision for State Misdemeanorsg?'é case in which one or both of the defendant’s
“two prior felony convictions” is based ense that was classified as a misdemeanor at the
time of sentencing for the instant federal offense, application of the career offender guideline may
result in a guideline range that substantially overrepresents the seriousness of the defendant’s
criminal history or substantially éﬁtes the seriousness of the instant offense. In such a case, a
downward departure may be. ed without regard to the limitation in 84A1.3(b)(3)(A).

Background: Section 994(h) of Title 28, United States Code, mandates that the Commission assure that certain
““career” offenders receive a.sentence of imprisonment ““at or near the maximum term authorized.” Section
4B1.1 implements this directive, with the definition of a career offender tracking in large part the criteria set
forth in 28 U.S.C. § 994(h). However, in accord with its general guideline promulgation authority under 28
U.S.C. 8 994(a)-(f), @ndits amendment authority under 28 U.S.C. § 994(0) and (p), the Commission has
modified this definition’in several respects to focus more precisely on the class of recidivist offenders for whom
a lengthy term-of<imprisonment is appropriate and to avoid “unwarranted sentencing disparities among
defendants, with-similar records who have been found guilty of similar criminal conduct ....” 28 U.S.C.
8 991(b)(L)(B). The Commission’s refinement of this definition over time is consistent with Congress’s choice
of a directive to the Commission rather than a mandatory minimum sentencing statute (““The [Senate Judiciary]
Committee believes that such a directive to the Commission will be more effective; the guidelines development
progess can assure consistent and rational implementation for the Committee’s view that substantial prison
terms should be imposed on repeat violent offenders and repeat drug traffickers.”” S. Rep. No. 225, 98th Cong.,
1st Sess. 175 (1983)).

Subsection (c) provides rules for determining the sentence for career offenders who have been convicted of 18
U.S.C. §924(c) or § 929(a). The Career Offender Table in subsection (c)(3) provides a sentence at or near
the statutory maximum for these offenders by using guideline ranges that correspond to criminal history
category VI and offense level 37 (assuming 83E.1.1 (Acceptance of Responsibility) does not apply), offense



level 35 (assuming a 2-level reduction under §3E.1.1 applies), and offense level 34 (assuming a 3-level
reduction under 83E1.1 applies).
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