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Novenber 13, 2000

SELYA, Circuit Judge. Federally regulated m| Kk deal ers

("handl ers") are required by federal law to pay a m ninmum price
for all the raw mlk that they purchase from dairy farnmers
("producers").! In addition, the State of Maine sets a m ni num
price that in-state handlers nust pay to in-state producers with
respect to mlk produced, processed, and sold in Miine ("Mine
milk"). Plaintiff-appellant Gant's Dairy — Mine, LLC
("Grant"), a fully federally regul ated handl er based i n northern
Mai ne, brought suit against several state plenipotentiaries,
including the Comm ssioner of the WMaine Departnment of
Agricul ture, Food, and Rural Resources and the nmenbers of the
Maine M1k Comm ssion ("the Comm ssion"), arguing that, as
applied, Maine' s additional |evel of price regulation violated
the United States Constitution. In an unpublished opinion, the
district court rejected Grant's constitutional clains. Gr ant
pursues its Suprenmacy Cl ause and Commerce Cl ause chall enges in
this venue. Discerning no constitutional infirmty, we affirm
the lower court's entry of sunmary judgnment.

| . BACKGROUND

"Handl ers" and "producers" are defined terns. See 7 C.F. R
88 1000.9, 1001.12. The definitions are unremarkabl e.
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To place Grant's antipathy to Maine's inposition of a
mnimum mlk price in context, we provide a brief overview of
applicable federal and state regulation and then trace the
interaction of the two schenes.

A. Feder al Requl ati on.

More than six decades ago, the Agricul tural Marketing
Agreenent Act of 1937 ("AMAA"), now codified, as anended, at 7
U.S.C. 88 601-626, authorized the Secretary of Agriculture (the
Secretary) to set mnimumprices for mlk. 1d. 8 608c(1) & (2).
To this end, the Secretary divided the country into regions,
each of which is known as a federal order m |k nmarketing area.?
7 C.F.R 88 1001-1135. In each area, a mlk marketing order
sets mninmum prices that handlers nust pay producers. The
Nort heast Marketing Area includes five New England states
(Connecticut, Massachusetts, New Hanpshire, Rhode I|sland, and
Vernont), Del aware, New Jersey, the District of Colunbia, and
portions of Maryland, New York, Pennsylvania, and Virginia. 7

C.F.R § 1001.2. Maine is not part of this, or any other

2As of January 1, 2000, the Secretary reduced the nunber of
federal order mlk marketing areas fromthirty-one to el even.
See 64 Fed. Reg. 47,898 (1999), as anended by 64 Fed. Reg.
70,868 (1999). The parties have stipulated that recent changes
to the federal mlk pricing system including this change, have
no bearing on the litigation at hand.
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federal order mlk marketing area. See 64 Fed. Reg. 16,056
(1999).

Al t hough Maine is not within a federal order area,
certain aspects of the federal paradigm are pertinent to an
under st andi ng of the present problem First, the federal system
takes account of the fact that the value of mlk varies

according to use. See West Lynn Creanmery, Inc. v. Healy, 512

U S. 186, 189 n.1 (1994). Before federal regulation canme upon
t he scene, producers vied to sell their mlk for processing as
fluid mlk (the use that fetched the highest price). Lansing

Dairy, Inc. v. Espy, 39 F.3d 1339, 1343 (6th Cir. 1994). The

federal order system obviated the need for such cutthroat

conpetition. Under it, raw mlk is classified into four use
cat egori es: Class | (fluid mlk); Class 1l (soft dairy
pr oduct s, e.g., yogurt and cottage cheese); Class 111

(spreadabl e and hard cheese); and Class IV (butter and powdered
mlk). 7 C.F.R § 1000. 40. Each class of mlk commands a
different price. 1d. 8§ 1000.50. Though handl ers pay for raw
m |k based on the uses to which they put it, id. 88 1001.60,
1001. 71, producers ultimately receive a uniform "blend" price
based on the percentage of mlk used in each class throughout
the marketing area, id. 88 1001.72-1001.73. The purpose of this

pooling nechanismis to ensure that all producers selling mlKk
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into a particular federal order area receive a uniform m ni num
price for their mlk regardless of the mlk's end use. See 7

U.S.C. 8 608c(5(B)(ii); see also West Lynn, 512 U.S. at 189 n.1

(di scussing conmputation of blend price).

Anot her inportant aspect of the federal order system
relates to geography. The mninmum price is subject to an
adj ust nrent based on the | ocation of the handler's plant. See 7
C.F.R 8 1000.52 (table of price differentials arranged by
county). These |l ocation adjustnents recognize the fact that
handl ers hol ding m |k near areas of high consunption have a nore
val uable commodity than handlers holding mlk out in the
boondocks (who nust underwrite the cost of transporting their

m |k to popul ation centers). Lansing Dairy, 39 F.3d at 1344-45.

Thus, for exanple, in the Northeast Marketing Area, handlers
near Boston pay nore for raw mlk than handlers in outlying
rural communities.

B. Mai ne Requl ati on.

Under the Maine MIk Conm ssion Act, M. Rev. Stat.
Ann. tit. 7, 88 2951-2963, the Conmm ssion is authorized to set
m ni mum prices anent Miine mlKk. ld. 8§ 2954(1). The m nimum

price that Muine handl ers® nust pay to Maine producers for mlk

5The Maine statute uses the term "dealer" instead of
"handler,” Me. Rev. Stat. Ann. tit. 7, § 2951(4), but, for
sinplicity's sake, we use the latter term throughout this
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sold within Maine usually is conparable to the prevailing
federal price in southern New England, plus any prem um the
Comm ssi on decides is appropriate to reflect the added cost of
producing Maine mlk. 1d. 8 2954(2)(A). The m ninmumprice that
t he Commi ssion sets is uniformthroughout the state, w thout any
| ocati on adjustnents. Mai ne handl ers nmake paynments at (or

above) the Maine mninmum directly to the producers with whom

they deal. 1d. 8 2954-A(1).
Mai ne producers sell mlk not only into the Maine
mar ket, but also into the federal order area. Because an

i nordi nately high percentage of mlk that stays in Maine is used
as Class | drinking m |k, Maine producers selling into the Miine
mar ket historically received higher prices for their mlk than
Mai ne producers selling into the federal order area. To
counteract this phenonenon, the Maine | egislature in 1983 passed
the Maine M|k Pool Act, Me. Rev. Stat. Ann. tit. 7, 88 3151-
3156. This law requires that all Mine producers ultinmately
receive the sane blend price (based on overall usage in the
federal market). 1d. 8 3151. Maine handlers who have a hi gher
Class | utilization than the federal average pay that difference

into the Maine M|k Pool. ld. 8§ 3153(2). The funds in the
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Mai ne M| k Pool are distributed anong all Mai ne producers, thus
equal i zing the prices received for Maine mlk. 1d. 8 3153(4).

C. The Federal/State Interface.

The case at bar arises fromthe interaction of these
two regulatory systens. A handler that sells a stipul ated
percentage of its mlk into the Northeast Marketing Area —the
figure, once ten percent, is now twenty-five percent —becones
a fully federally regulated handler, even if it is located
outside the area. 7 C.F.R 8 1001.7(a). Being fully federally
regul at ed nmeans that a handl er must pay no | ess than the federal
m nimum price on all the mlk that it receives at its plant and
must contribute to the federal pool that equalizes the price
paid to producers for mlk put to divergent uses. Id. 88§
1001. 71, 1001. 73.

In 1990, H. P. Hood, one of the first Maine handlers to
beconme fully federally regul ated, sinultaneously stopped making
payments into the Maine M Ik Pool and started making paynents
into the federal pool. Mine brought suit in a state court to
conpel Hood to continue paying into the Maine MIk Pool. 1In an
unpubl i shed rescript dated Septenmber 16, 1991, a state superior
court judge ruled that the Maine M I k Pool Act did not apply to
fully federally regulated Miine handlers. From then on,

federally regulated handlers in Maine turned a cold shoulder to
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the Maine M Ik Pool. Hood, however, continued to conply with
Mai ne's m nimum price requirenent.

Grant is a Maine corporation that owns and operates a
fluid mlk bottling plant in Bangor, Maine. 1In 1997, Grant for
the first time began selling enough mlk into the Northeast
Mar keting Area to becone fully federally regulated. \Wen that
occurred, Grant informed the Conm ssion that it did not consider
itself bound to pay its Maine producers the Maine m ninmumprice,
but would pay them instead the federal mnimum (Il ocation
adj usted to Bangor). The Comm ssion di sagreed, mai ntaining that
Grant, notwithstanding its federally regulated status, was
obligated to pay the Maine mninmm In a preenptive strike,
Grant brought suit in Maine's federal district court chall enging
the authority of state officials to enforce the Maine m ninmumin
t hese circunstances.

The district court, in an interlocutory order, found
it "reasonably clear" that Maine's statute did not authorize the

Comm ssion to require a fully federally regulated handler to

honor Maine's mnimum pricing. Gant's Dairy, lInc. V.

McLaughlin, 20 F. Supp. 2d 112, 116-18 (D. Me. 1998). Wthin

nont hs, however, the Maine | egislature passed "An Act to Clarify
the Authority of the Maine M|k Conm ssion,” Me. Rev. Stat. Ann.

tit. 7, 8 2954(9) ("the Clarification Act"). This |egislation
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cleared away the m st and nade it plain that Maine intended to
require its fully federally regulated handlers to pay the Mine
m nimum price to Maine producers for mlk destined to be sold
within the state.* Wth the neaning of the Maine M| k Commi ssi on
Act clarified, the district court, ruling on cross-notions for
sunmary judgnment, determned that Miine's system passed
constitutional muster. This appeal ensued.
1. ANALYSI S

In sinplified form Gant's principal contentions are
that Maine's statutory scheme (1) contravenes the Supremacy
Cl ause because its state-wide uniformm |k price neutralizes the
effect of the federal l|ocation adjustnments, and (2) offends the
dormant Comrerce Clause because it discrin nates against
interstate comerce. As a subset of the |atter argunment, G ant
says that, at the very least, there are genuine issues of

material fact relating to whether the benefits of the

“The Clarification Act provides in pertinent part:

[Mininmum wholesale prices paid by dealers to
producers for their mlk that is sold in this State
are subject to the m ni mum producer prices established
by the Maine M Ik Conmm ssion, regardless of whether
the dealer is subject to federal mlk pricing
regulation in addition to state mlk pricing
regul ati on.

Me. Rev. Stat. Ann. tit. 7, 8 2954(9) (footnote omtted).
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| egislation justify its burdens.

After delineating the standard

of review, we turn to these points.
A. Standard of Review.
A district court may order sunmary judgnent "if the
pl eadi ngs, deposi tions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if any, show

that there is no genuine issue as
the moving party is entitled to a

Fed. R. Civ. P. 56(c). The
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Once a properly
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McCarthy v. Northwest Airlines, Inc., 56 F.3d 313, 315 (1st Cir.
1995) (citations and some internal quotation marks omtted).
VWhere, as here, summary judgnent has been granted, the court of
appeal s reviews the matter de novo, regarding the record and all
reasonabl e i nferences therefromin the |Iight nost hospitable to

the party who | ost below. Houlton Citizens' Coalition v. Town

of Houlton, 175 F.3d 178, 184 (1st Cir. 1999); Grside v. 0Osco

Drug, Inc., 895 F.2d 46, 48 (1st Cir. 1990).

B. The Suprenacy Cl ause.

Grant maintains that, as applied to it, Miine's
statutory schene is preenmpted under the Supremacy Clause. See
U S Const. art. VI, cl. 2 (declaring that federal |aw "shall be
the suprene Law of the Land . . . any Thing in the Constitution
or Laws of any State to the Contrary notw thstanding").
Congressional intent is the touchstone of preenption analysis.

Cipollone v. Liggett Goup, Inc., 505 U S. 504, 516 (1992);

English v. General Elec. Co., 496 U S. 72, 78-79 (1990).

Moreover, in undertaking such analyses courts "start with the
assunmption that the historic police powers of the States [are]
not to be superseded by . . . Federal Act unless that [is] the
clear and manifest purpose of Congress." Rice v. Santa Fe

El evator Corp., 331 U S. 218, 230 (1947).
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Federal |aw may preenpt state |law either expressly or
by inmplication. Express preenption occurs only when a federal
statute explicitly confirms Congress's intention to preenpt
state |l aw and defines the extent of that preclusion. English
496 U.S. at 78-709. | mpl i ed preenption can occur in one of two

ways: field preenption or conflict preenption. Mssachusetts

Ass'n of HMOs v. Ruthardt, 194 F.3d 176, 179 (1st Cir. 1999).

Field preenption occurs when a federal regulatory schene is so

pervasive as to warrant an inference that Congress did not

intend the states to supplenent it. Gade v. National Solid

WAstes Mgnt. Ass'n, 505 U.S. 88, 98 (1992). Conflict preenption

t akes place either when conpliance with both state and federal
regulations is inpossible or when state |aw interposes an
obstacle to the achievenent of Congress's discernible
obj ectives. |d.

In this appeal, G ant does not maintain that Congress
preenpted the field of mlk pricing regulations or that
si mul taneous conpliance with both the federal and state mlk
pricing schenes is infeasible. Instead Gant argues that, while
the AMAA allows conplenentary state regulation of mlk prices,
the Maine MIlk Conmm ssion Act, as clarified, frustrates
Congress's core objectives. This frustration occurs, G ant

tells us, because Maine's uniform state-wi de price neutralizes
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the carefully calibrated federal systemof |ocation adjustnents.
After all, the federal schene recognizes that raw mlk has
different values at different |ocations and strives to equalize
producer revenue and pronote handl er equity by neans of | ocation
adj ust nent s. In Grant's view, when Maine forces a federally
regul ated handler to pay a flat, state-wide mninmum price in
excess of the |ocation-adjusted federal price, it inpairs the
acconplishment of these federal objectives.

The theoretical underpinnings of this argunent are
i npeccable. The "obstacle to acconplishment” branch of inplied
preenption doctrine came into clear focus in Hi.nes .

Davidowitz, 312 U.S. 52 (1941), in which the Court stated that

inquiries into preenption are designed, inter alia, to determ ne
whet her "under the circunstances of [the] particular case,
[state] |aw stands as an obstacle to the acconplishnent and
execution of the full purposes and objectives of Congress.” 1d.
at 67. The Hines Court enphasi zed the contextual nature of such
guestions. See id. at 68. W take that cue and, recognizing
the salience of context, undertake a search for the objectives
that underlie the federal |ocation adjustnent system

We start by considering the generic objectives of
federal mlk price regulation. The AMAA makes clear that

achieving price parity for producers, 7 U S.C. §8 602(1), and
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ensuring the orderly supply of agricultural commodities (thereby
pronmoting the nutual interests of producers and consunmers), id.
8§ 602(4), are anong the relevant goals of the legislation. The
statutory mandate that the Secretary adjust mlk prices to
"reflect [econom c] factors, insure a sufficient quantity of
pure and wholesonme mlk to nmeet current needs and further to
assure a level of farmincome adequate to maintain productive
capacity sufficient to nmeet anticipated future needs,"” id. 8
608c(18), also nust be factored into the m x. We therefore
agree with the Court of Appeals for the District of Colunbia
Circuit that the objectives of federal mlk price regulation,
generally, are "to guarantee producers parity prices, to protect
the health and purses of consuners, to establish and safeguard
orderly marketing conditions, and to assure to each area of the
country a sufficient quantity of pure and whol esome mlk."

Schepps Dairy, Inc. v. Bergland, 628 F.2d 11, 19 (D.C. Cir.

1979) (internal citations and quotation marks omtted).

We next move from the general to the specific.
G eaning information about the policies behind the federa
| ocation adjustnment reginme requires us to canvass statenments by
the United States Department of Agriculture (USDA) gernmane to
t hat i ssue. According to the USDA, |ocation adjustnments are

appropriate because "mlk value varies by l|ocation.” 64 Fed.
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Reg. 16,117 (1999). As Justice Harlan explained: "Delivery to
a plant |ocated nearby the consunmer market 1is, of course,
advant ageous to the handl er and the producer is conpensated for
this service. . . . Conversely, depositing mlk at handlers

plants in outlying districts results in a negative adjustnment.”

Zuber v. Allen, 396 U S. 168, 178 n.11 (1969). Wile the USDA

| ater identified handler equity with regard to raw product costs
as a goal of its matrix of location adjustnents, see 64 Fed.
Reg. 16,109 (1999), the nmain thrust of the adjustnents is to
ease the novenent of raw mlk fromareas in which the supply is

plentiful to areas in which the supply is short. See Lansing

Dairy, 39 F.3d at 1344.
Havi ng cat al ogued the rel evant federal objectives, we
next i nquire whether Maine's non-| ocation-adjusted m ni numprice

clearly conflicts with those objectives. E.qg., English, 496

U.S. at 79 (stating that preenption is not to be inplied absent

a clear conflict); Rice v. Norman Wllians Co., 458 U.S. 654,

659 (1982) (requiring an irreconcilable conflict as a condition
precedent for preenption, not just a hypothetical or potenti al
conflict). Maine's pricing schene conflicts with neither the
AMAA' s overarching purposes (nanely, achieving parity in
producer prices and ensuring an orderly supply of commodities)

nor the goals of federal mlk price regulation (nanely,
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achieving price equality for producers, safeguarding orderly
mar ket conditions, and assuring a sufficient mlk supply). The
Mai ne m ni nrum pronotes price equality for Maine dairy farners
without in any way detracting from the orderliness of the
mar ket . Furthernmore, it contributes to the pronotion of an
adequate supply of m |k by assuring Mai ne producers of a steady,
predi ctabl e i ncome stream (which in turn encourages production).
In arguing that Maine's wuniform mninmum price
frustrates federal objectives, Grant enphasizes that the state
system requires it to pay its Maine producers the sanme price
paid by its Maine-based conpetitors to the south (who are
situated closer to the nore densely popul ated urban areas), with
no adjustnent for its increnentally higher transportati on costs.
If the federal system alone were in place, Gant's thesis runs,
it would pay producers | ess than handl ers do in southern Mi ne,
thereby offsetting its greater transportation costs. Thus, one
effect of the Maine minimum price is to nake Grant's sales in
sout hern Maine | ess profitable than those of its conpetitors.
We understand Grant's consternation and, to sone
extent, we synpathize with it. But federal |ocation adjustnments
were not designed to conpensate handlers with perfect fairness.

In Schepps Dairy, the court rejected a handler's claim that

certain federal |ocation adjustnents were invalid because they
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did not fully cover actual transportation costs. 628 F.2d at
19. The court found that requiring federal |ocation adjustnents
to reflect exact transportation costs would not be feasible and
woul d countervail the plain neaning of the AMAA. |d. at 18-19.
The sane principle applies here: al t hough the Mine m ninmum
does not take into account handlers' differing transportation
costs, that failure al one does not bring the state schenme into
clear conflict with the federal regine —a regine that does not
require location adjustments to mrror actual transportation
costs.

Nor is Grant's case enhanced by its repeated reference
to 7 U.S.C. 8 608c(5)(A). That proviso calls for uniformprices
"as to all handl ers, subject only to adjustnents for (1) vol une,
mar ket, and production differentials customarily applied by the
handl ers subject to such order, (2) the grade or quality of the
m | k purchased, and (3) the |locations at which delivery of such
mlk, or any such classification thereof, is mde to such
handlers.” [1d. This is not a statement of policy, but nerely
alimtation on the adjustnments that the USDA may apply to the
m nimum prices that handlers are required to pay. See Zuber
396 U.S. at 183 (describing congressional intent to confine the
boundaries of the Secretary's delegated discretion). I n al

events, the | anguage of this statute ("subject to adjustnents")
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has been interpreted authoritatively to nmean that such

adj ustments are precatory, not obligatory. Schepps Dairy, 628

F.2d at 18-19. That elinm nates any potential Suprenmacy Cl ause
problem since |ocation adjustnents are perm ssive under the
federal policy, there is no direct conflict between that policy
and Maine's uniform m ni num price.

In an effort to resurrect this facet of its claim
Grant posits that, whether or not |ocation adjustments are
mandat ory, federal policy favors equitable prices for handlers
(as opposed to strictly uniformprices). This argunment m sses
the mark. To the extent that federal |ocation adjustments
reflect a policy of equalizing raw product costs to handl ers,
that policy serves the goal of enabling handlers to conpete for
avai lable m |1k supplies on an equitable basis. 64 Fed. Reg.
16, 109- 10 (1999). But Grant has presented no evidence that
Mai ne's m nimum price regul ation disables it fromconpeting for
mlk supplies. In fact, Grant told the court below that if it
were to pay the Maine mninum its producers would net the
hi ghest profits in the state, given their |ow transportation
costs. This would make Grant, in effect, a preferred purchaser
and ensure its supply of raw m | k. Consequently, as applied to
Grant, the Mine mninmm does not clash with the perceived

f ederal goal
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Three ot her particul ars bol ster our conclusion that no
significant conflict exists between Miine's uniform m ni mum
price and its federal counterpart. First, the Suprene Court
noted in its nost recent mlk regulation case that "[t]he
federal order does not prohibit the paynent of prices higher
than the established [federal] mnima." West Lynn, 512 U. S. at
189 n.1. This is at l|least sonme indication that prices higher
than the federal mninma are not fundanentally inconpatible with
t he objectives of the federal regulatory schene.

Second, there is circunstantial evidence that the
Secretary regards Maine's regi me as consistent with the policies
of the AMAA. \When the federal order system was restructured,
see supra note 2, Mine could have been added as part of the
Nort heast Marketing Area. |In declining to do so, the Secretary
reasoned:

Mai ne has been and continues to be

excl uded from Federal order regulation .

because of its geographic separation from

other areas, its long history of successful

m | k marketing regulation, and the limted

inpact of its pricing system on other

regul at ed areas.

There appears to be little reason to
add the State of Maine to the consolidated

Nort heast order area. Mai ne handlers wth

significant distribution in the Federal
order areas can be and are pooled under

Federal orders, limting the extent of any
conpetitive advantage. |Inclusion of Maine-
regulated handlers in the consolidated

mar keting area would have little effect on
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handl ers' costs of Class | mlk (or mght

reduce them), and woul d reduce returns to a

few producers. When not pooled under

Federal orders, Maine handlers are subject

to mnimum prices paid for mlk, and

producers are assured mnimm prices in

payment for mlKk. There is no conpelling

reason to extend Federal order regulation to

enconpass this State-regulated nmarketing

ar ea.
64 Fed. Reg. 16,056 (1999). We think that this very recent
decision is inportant in two ways. For one thing, it inplies
federal approval of Maine's non-I|ocation-adjusted nethod of
pricing Maine mlk and denonstrates the Secretary's sense of
satisfaction that Maine's in-state regulation is an appropriate
response to its uni que geographic situation. For another thing,
the decision suggests a belief on the Secretary's part that
Maine's uniform mninmum price does not interfere with the
nmoverment of mlk in the Northeast Marketing Area.

Finally, the great wei ght of authority holds that state

regul ation of mlk prices is not preenpted by the extant federal

regine. E.qg., Crane v. Comm ssioner of Dep't of Agric., Food &

Rural Res., 602 F. Supp. 280, 293 (D. Me. 1985); Schwegnmann

Bros. G ant Super Mts. v. Louisiana MIk Comm n, 365 F. Supp.

1144, 1156-57 (MD. La. 1973), aff'd, 416 U.S. 922 (1974),;

United Dairy Farners Coop. Ass'n v. MIlk Control Comm n, 335 F

Supp. 1008, 1014-15 (M D. Pa. 1971), aff'd, 404 U.S. 930 (1971);

Medo-Bel Creanery, Inc. v. Oregon, 673 P.2d 537, 544 (Or. Ct.
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App. 1983). Against this phalanx, Grant offers us only one case
in which a state mlk regulation was held to be preenpted by
federal | aw. That case, Pearce v. Freeman, 238 F. Supp. 947
(E.D. La. 1965), is readily distinguishable.

Pearce dealt with a situation in which Louisiana had
mandat ed t hat handl ers pay producers a blend price determ ned by
each individual handler's actual m |k usage. 1d. at 949-50. 1In
contrast, federal regulations required handlers to pay producers
a blend price based on market-w de averages of handler mlk
usage. Id. at 950-51. Finding the two systens entirely
inconpatible — a handler could not adhere to one wthout
di sobeying the other —the Pearce court ruled that the federal
scheme trunped the state regulation. 1d. at 955. Since G ant
can conply wth both the applicable federal and state
regul ati ons, Pearce lends no support to its Supremacy Clause
claim See id. at 950 (observing, in dictum that Louisiana's
m ni mum prices, which were higher than federal m ninmum prices,
"caused no difficulty as both were m ni mum rather than maxi mum
prices").

To say nore on the Supremacy Cl ause chal | enge woul d be
supererogatory. Preenption is strong nedicine, not casually to
be di spensed. Rut hardt, 194 F.3d at 178-79. Al t hough Grant

chants the conventional "obstacle to acconplishnent” mantra, it
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does not point to the kind of clear conflict that would warrant
such a finding, or even to a genuine issue of material fact
concerning that point. We therefore conclude that the | ower

court correctly rejected Gant's Supremacy Cl ause chal | enge.

C. The Commerce Cl ause.

The Constitution cedes to Congress the power "[t]o
regul ate Coommerce . . . anong the several States."” U. S. Const.
art. I, &8 8, cl. 8. This power includes a negative aspect,
known as the dormant Commerce Cl ause, "that prevents state and
| ocal governnments frominpeding the free fl ow of goods from one
state to another."” Houl ton, 175 F.3d at 184. The dor mant
Comrerce Clause prohibits protectionist state regulation
designed to benefit in-state econom c interests by burdening

out -of -state conpetitors. Ful ton Corp. v. Faulkner, 516 U. S

325, 330 (1996); New Energy Co. v. Linbach, 486 U S. 269, 273-74

(1988).
The Supreme Court nost recently addressed the question
of whether state mlk price regulation violated the dormant

Commerce Clause in West Lvnn Creanery. Inc. v. Healy, 512 U. S

186 (1994). We construct our analytic framework based on the
bl ueprint provided by Justice Stevens's mmjority opinion,

"eschew[ing] formalismfor a sensitive, case-by-case anal ysis of
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pur poses and effects.” Id. at 201. Using this flexible
approach, we nust determ ne whether the challenged state
statute, as a practical matter, discrimnates against interstate
commer ce. ILd. The question, then, is sinply this: Does the
Maine M Ik Comm ssion Act treat in-state and out-of-state
econom c interests differently in ways that help the former and
hamper the latter?

Rat her than letting the creamrise to the top, G ant
presents us with a bew ldering array of reasons why the Mine
| aw ostensibly violates the dormant Commerce Cl ause. To
facilitate discussion, we divide these reasons into four groups.

1. Direct Requlation of Interstate Commerce. G ant

first contends that, even without a show ng of "burden,"” Maine's
m ni mum pricing scheme transgresses the dormant Comrerce Cl ause
because it directly regulates interstate comerce. Gr ant
grounds this contention in the Supreme Court's observation that
"[wjhen a state statute directly regulates or discrimnates
agai nst interstate comerce . . . we have generally struck down

the statue without further inquiry."” Brown- Forman Distillers

Corp. v. New York State Liquor Auth., 476 U S. 573, 579 (1986).

But this reference to direct regulation as a basis for
i nval i dati on has not been repeated in subsequent Suprenme Court

opinions, e.qg., Fulton, 516 U. S. at 330-31; Oregon WAste Sys.,
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Inc. v. Department of Envtl. Quality, 511 U S. 93, 98-99 (1994),

and it does not fit into the West Lynn franmework. See West

Lynn, 512 U. S. at 201 (directing inquiring courts to |ook for
di scrim natory "purposes and effects"”). G ven that the Brown-
Forman Court itself conceded that "the critical consideration
[in a dormant Comrerce Cl ause analysis] is the overall effect of
the statute on both | ocal and interstate activity," 476 U. S. at
579, we rebuff Grant's attenpt to forge a new node of anal ysis.

In all events, even were we to give credence to the

Brown- Forman dictum Grant's "direct regulation” claimfails to
rai se a genuine issue of material fact sufficient to underm ne
the ower court's entry of summary judgnent. Extrapolating from
the fact that the Secretary has declared that all m |k acquired,
processed, and sold by fully federally regulated handlers is in
the current of interstate comrerce, 64 Fed. Reg. 47,899 (1999),
Grant clainms that any state oversight of a fully federally
regul ated handler's mlk (including regulation of mlk that
never | eaves the state in which it is produced) is invalid. To
shore up this extreme proposition, Gant cites two cases,

namely, United States v. Wightwod Dairy Co., 315 U S. 110

(1942), and Baldwin v. G A F. Seelig. Ilnc., 294 U.S. 511 (1935).

Nei t her case | ends support.
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Wi ghtwood Dairy held that the Commerce Cl ause gives

Congress the authority to regulate purely intrastate
transactions as |long as those transactions affect interstate
commer ce. 315 U. S. at 125. Nothing in the Court's opinion
intimates that a State nay not regulate in areas that touch upon
interstate commerce. So, too, Baldwin — a case that arose
foll owing New York's passage of a law that prohibited the in-
state sale of mlk produced beyond its borders unless the out-
of -state dairy farners were paid the m ninum prices established
by New York for its own producers. 294 U.S. at 519. I n
striking dowmn the | aw, the Court anal ogi zed the situation to the
pl acenent of a tariff or duty on out-of-state mlk as it entered
New York. |d. at 521-22. Bal dwi n stands for the proposition
that a state |aw which burdens interstate commerce is invalid.
It does not stand for the markedly different proposition that
federal and state regulations can never apply to the sane
pr oduct .

That ends this aspect of the matter. The bare fact
that all of Grant's mlk is federally regulated is sinply not
enough to render concurrent state regul ation of some of its mlk
unconstitutional . Cf. 7 US C 8 610(i) (recognizing the
coexi stence of federal and state regulation of agriculture and

agricul tural products).
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In a variation on this theme, G ant seens to assert
that Miine has violated the dormant Commerce Clause by
regulating the mlk that Grant sells across state lines. This
assertion depends upon the validity of Grant's all egations that
Mai ne credits federally required payments on both in-state and
out-of-state mlk when it calculates a fully federally regul ated
handl er's state obligation. By so doing, Gant says, the State
enforces the federal mnimumon its out-of-state sales. Even
t hough this enforcenent adnmttedly has no discrimnatory effect
—after all, the price Maine credits is identical to the federal
requirenment — Grant insists that the practice abridges the
dor mant Commerce Cl ause.

The nost glaring problemwith this line of reasoning
is that it msrepresents Maine's nethod of calculating a fully
federally regulated handler's state obligation. The record
reveal s that Maine bases its cal culations on the amount of mlk
a fully federally regulated handler sells within the state,
multiplying in-state sales by the Maine mnimum |In-state sales
are then nultiplied by the federal mninmm and the second
nunmber is subtracted from the first. The difference is the

amount the handler owes WMine producers.?® For aught that

SToillustrate, assunme that a handl er bought all its mlk in
Mai ne and then sold 100 units in Maine, with the Maine price set
at $1.00 and the federal price set at 80¢. The ensuing
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appears, Grant's assertion that Maine credits a handler's out-
of -state sales in conputing the handler's state obligation is
constructed out of whole cloth.®

2. Di scrimnation Against Interstate Commerce. The

courts have invalidated state statutes that overtly discrimnate

agai nst interstate commerce with a regularity that borders on

t he nonotonous. E.q., Oregon Waste, 511 U S. at 108; New
Energy, 486 U.S. at 280. Grant attenpts to denonstrate three

times over that Maine's mninmumpricing trips this wre.
Initially, Grant attacks Miine's nethod of computing
its state obligation, arguing that the nmethod results in a
hi gher assessnment agai nst Grant than agai nst handl ers that make
only in-state sales. This argunent draws its essence fromthe
Comm ssion's letter to Gant, dated April 10, 1998, pegging
Grant's obligation to Maine producers for January 1998 at
$20,409.71. Grant asseverates that this figure was cal cul ated

by reference to Grant's overall sales, rather than by reference

cal cul ation would run as follows: $100 of in-state sales at the
Mai ne m ni num m nus $80 that would have been paid on in-state
sales at the federal mninmum but for the overriding Mine
m ni mum | eaving $20 owed to the handler's Miine producers (to
be shared pro rata anong them.

®W& hasten to add that even if Maine used a figure derived
froma fully federally regul ated handl er's out-of-state sal es at
the federal mMnimm in sone of its «calculations, nerely
acknow edging that federal obligation is not the same as
enforcing it.
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to its in-state sales, and that the resulting assessnent is
hi gher than it woul d have been had Miine based its cal cul ation
solely on Grant's in-state sales.”’

Taking Gant's factual predicate as true, its claim
nonet hel ess founders. The January 1998 bill was not paid as
presented, and the Comm ssion has confessed error in the
nmet hodol ogy used to calculate it. Mor eover, the Conmm ssion
asserts, wi thout contradiction, that the faulty methodol ogy has
been discarded and that fully federally regulated handlers’
obligations now are calculated using a fornula that involves
mul ti plying Maine Class | sales by Maine Class | m ni mum prices,
|l ess the product of Maine Class | sales and the applicable
federal order m ninmumprice. G ant has neither adduced evi dence
to disprove these facts nor explained how the Conmm ssion's
revised fornula burdens interstate comrerce. That puts the cork
in the bottle: Grant cannot prevail prospectively based on an

out dated m stake, since corrected.

'Mai ne apparently assigned a value of $1,371,510 to Grant's
total purchases of 93,280.22 hundredweights of mlk. It added
a premi um of 25¢ per hundredweight to Grant's net sales (gross
sales mnus mlk purchased from other handlers) of 87,940.38
hundr edwei ght s. The total prem um added, therefore, was
$21,985, and the total of the assigned value plus the prem um
was $1, 393,495. Maine then seens to have given Grant a credit
of $1,373,085 ($14.72 per hundredweight) to arrive at the anount
of the underpaynment.
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Grant's second theory of a burden on interstate
commer ce concerns the all eged i npact of the Maine mnimumon its
ability to conpete in certain netropolitan areas. This argunment
derives primarily from geography. Because Maine's m ninum
pricing does not take into account a handler's transportation
costs, Grant is at a conpetitive disadvantage relative to

handl ers |l ocated in southern Maine with respect to intrastate

sales in Miine's nore popul ous urban areas (e.g., Portland).
Grant clains that this disadvantage wultimtely burdens

interstate commerce because it inpedes Grant's effectiveness in

selling mlk into border areas (e.g., Portsmouth, N H) where
the federal mnimum price applies.

This claim of |essened distribution efficiency
contenpl ates, at nost, a roundabout kind of burden on interstate
commerce, arising as a side effect of what Grant reasonably
perceives as a burden inposed by Miine law on intrastate
comrerce. To substantiate it, Grant nust show a "differentia
treatment of in-state and out-of-state econom c interests that

benefits the former and burdens the latter." O egon Waste, 511

US at 99. Virtually by definition, such a show ng demands a

conpari son between two classifications. Bacchus Inports, Ltd.

v. Dias, 468 U S. 263, 273 (1984). Accordingly, Grant nust show

t hat handl ers subject to both federal and state regulation (as
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is Grant) are di sadvantaged in their endeavors to conpete beyond
Mai ne's borders relative to handlers who are subject only to
state regul ati on.

Grant's effort to establish this set of facts fails.
Both types of handl ers nust pay the Maine m nimumprice on Mine
mlk. Mreover, to the extent that the uniformstate-w de price
nmeans that transportation costs to distant markets will erode
profits, both groups are equally disadvantaged. The only

difference is that the handlers who are subject only to state

oversight sell less of their mlk (under twenty-five percent)
into the federal order area. In short, Maine's mninmum price
treats in-state and out -of -state econom ¢ i nterests

evenhandedl y.

This scenario is a far cry from West Lynn, the

precedent to which Grant repeatedly alludes. Ther e,
Massachusetts inposed a tax on all mlk sold to in-state
retailers (regardless of whether that m |k was produced in or
out of state) and then distributed the proceeds exclusively to
Massachusetts producers. West Lynn, 512 U. S. at 188. Because
Massachusetts producers got noney back, the tax effectively
applied to out-of-state producers only, and had the effect of

al l owi ng Massachusetts producers, despite their higher initial
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costs, to sell at prices below those charged by out-of-state
producers. 1d. at 194-95.

To be sure, Miine's statutory scheme nmkes an in-
state/out-of-state distinction —out-of-state handlers, unlike
in-state handlers, do not have to pay the Maine mnina.
Neverthel ess, this distinctionis irrelevant for Commerce Cl ause
pur poses because it does not advantage Maine handlers at the
expense of out-of-state handlers. Quite the contrary: it is
Mai ne handl ers (whether fully federally regulated or not) and,
by extension, Maine consunmers, who shoulder a burden for the
benefit of Maine producers. Stripped of rhetorical flourishes,
Grant's argunent is nothing nore than a |anment that the Mine

m ni nrum burdens it relative to fully federally requlated

handl ers |l ocated in southern Mine. This lanment should be

addressed to the Maine legislature, not to the federal courts.
The dormant Commerce Clause does not protect intrastate
conpetition, but, rather, safeguards interstate markets from

di scrim natory regul ati on. Exxon Corp. v. Governor of Mryl and,

437 U. S. 117, 127-28 (1978).

Grant's final "discrimnatory effect” theorem posits
that the Maine mninmm encourages producers to ship to the
near est market within Maine, thus discouraging themfromselling

across state lines. Grant adds that the Maine minimumsinilarly
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di scourages producers from selling to handlers engaged in
substantial interstate distribution because the nore mlk the
handl er sells out of state, the lower the revenue to the
pr oducer. On these bases, G ant hypothesizes that Mine's
statutory schenme inmperm ssibly keeps mlk from |eaving the
state.

The Commerce Cl ause | ooks askance at state resource-

hoar di ng. E.g., Chemical Waste Mgnt., Inc. v. Hunt, 504 U S.

334, 339-41 (1992); Hughes v. Oklahoma, 441 U.S. 322, 338
(1979). Thus, Grant's point, taken in the abstract, possesses
an aura of plausibility. As applied here, however, the
resource-hoardi ng theory sinply does not fit.

Inthe first place, the suggestion of resource hoardi ng
contradicts Grant's adm ssion to the district court that, wth
the Maine mninumin place, Grant finds it nore profitable to
sell mlk out of state than in nost in-state markets. As this
adm ssion denonstrates (and as the district court explicitly
found), the Maine mninum appears to encourage, rather than
di scourage, interstate commerce. |In the second place, Gant's
argunment about producers' incentives to sell to handlers with
the smal | est percentage of interstate distribution is woven out
of the gossamer strands of specul ation and surm se, unsupported

by even the slimest evidentiary thread. Grant has not shown
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that it has difficulty buying mlk or that it is losing
producers to handl ers who do not sell into interstate markets.
If more were needed — and we doubt that it is —
precedent strongly suggests that Grant's argunment is wthout
merit. Courts routinely have confirmed that state m nimumm |k
prices (all of which presumably have the effect of insuring an
in-state m |k supply) do not offend the Conmerce Cl ause. E.Q.

Hi ghl and Farns Dairy, Inc. v. Agnew, 300 U.S. 608, 614-16 (1937)

(rejecting Commerce Cl ause challenge to Virginia statute setting

m ni mum prices for mlk within state); Marigold Foods, Inc. v.
Redal en, 809 F. Supp. 714, 722 (D. Mnn. 1992) (asserting in
Comrerce Clause context that "M nnesota has a right to set
m nimum prices for mlk produced and sold by dairy farners

| ocated within its borders"”); Barber Pure Mlk Co. v. Al abanma

State MIk Control Bd., 156 So. 2d 351, 355 (Ala. 1963)

(upholding state mnimum mlk price against Comerce Clause

chal l enge); School Dist. v. Pennsylvania MIlk Mtg. Bd., 683

A.2d 972, 976 (Pa. Commw. Ct. 1996) (concluding that in-state
mnimumml k price did not violate Comrerce Cl ause).

In the sem nal case on this subject, the Suprene Court
ruled that a Pennsylvania statute which set the price
Pennsyl vani a handl ers paid Pennsyl vania producers for all mlk

(even mlk wultimately shipped to other states) did not
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transgress the Commerce Clause. Mk Control Bd. v. Eisenberg

Farm Prods., 306 U.S. 346, 349-51 (1939). The Court concl uded

that the mninmum price did not create a barrier to interstate
commerce because the state did not "essay to regulate or to
restrain the shipnment of the respondent's nmilk into New York or
to regulate its sale or the price at which respondent may sell
it in New York." Id. at 352. The case before us fits
confortably within this nold: Maine inposes no restriction on
the sale of mlk out of state and does not attenpt to regul ate
the price at which Mine-produced mlk is sold in other venues.

See Maine M1k Commin v. Cunberland Farms N., 205 A. 2d 146, 154

(Me. 1964) (finding that Maine's mlk price regul ati on does not
offend the Commerce Clause because it "does not attenpt to
control the price paid for mlk purchased outside of Miine, or
the sales price outside this state of m |k produced here").

The cases Grant cites in connection with its resource-
hoardi ng claim are inapposite. Those cases concern situations
in which a state either has bl ocked out-of-staters' access to an

in-state resource, e.q., Philadel phia v. New Jersey, 437 U.S.

617, 628 (1978), or has taken an affirmative step to prevent the

export of a state resource, e.g., HP. Hood & Sons v. DuMnd,

336 U. S. 525, 528-29 (1949). The Maine M Ik Comm ssion Act
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contains no such vice. It neither erects barriers to access nor
i nhibits exports.

3. Discrim natory Purpose. It is a conmpnsense

proposition that the purpose of a statute is relevant to a

Commer ce Cl ause anal ysi s. See West Lynn, 512 U. S. at 194; see

also Chemical Waste, 504 U S. at 344 n.6 (explaining that a

finding of inperm ssible econom c protectionismmy be made on
the basis of a discerned discrinmnatory purpose). Gr ant
attenmpts to invoke this proposition, suggesting that WMine's
statutory scheme is invalid because it was designed with a
di scrimnatory purpose. It relies on four pieces of evidence.
The first is a statement mned from the State's brief in an
earlier case to the effect that allowing Mine handlers to
decide on a nonthly basis whether they wll be federally
regul ated or state regul ated woul d create "econom ¢ chaos in the
State's dairy industry.” The second consists of a conment made
at oral argunent in the sanme case that the State perceived a
handl er becom ng federally regulated as being "potentially
di sruptive to the State's dairy industry."” The third is a
newspaper article in which the Conm ssioner (a defendant here)
is quoted as saying that Gant's decision to becone fully
federally regulated and its refusal to pay the Maine m ninmm

"shakes the entire system™ The fourth is a statenent by a
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state functionary calling the Clarification Act "essential to
the stability of an industry undergoi ng consi derabl e change."
Grant's suggestion that we draw an inference of

protectionist intent fromthis meager collection of statenents
—the first two of which were made in the context of Maine MIKk
Pool litigation, not in the context of mninum pricing —
el evates hope above reason. W hold this view notw thstanding
that the summary judgnent praxis requires us to evaluate the

evidence in the light nost favorable to Grant. See Houlton, 175

F.3d at 184. Despite the generosity of this standard,
"concl usory all egations, inprobable inferences, and unsupported

specul ation"” are entitled to no weight. Medi na- Munoz v. R.J.

Reynol ds Tobacco Co., 896 F.2d 5, 8 (1st Cir. 1990).

That principle applies here: on their face, the cited
statenments seemto be i nnocuous expressi ons of concern anent the
stability of the Maine dairy industry in the face of significant
change. Fairly read, they are consistent with the stated
purposes of Miine's mninum price law, which is ained at
"insuring . . . an adequate supply of pure and whol esonme mlk to
the inhabitants of this State,” Me. Rev. Stat. Ann. tit. 7, 8§
2954(2), and at stabilizing prices to producers, see id., 8§

2954(9). Interpreting the statenents in a nore sinister fashion

would require a leap of faith that we are unwilling to

- 36-



undert ake. The bottom line, then, is that G ant has not
presented conpetent evidence to substantiate its conclusory

al l egation of discrimnatory purpose. See Cadle Co. v. Hayes,

116 F.3d 957, 960, 962 (1st Cir. 1997) (stating and applying
principle that a party having the burden of proof nust present
evidence that is "significantly probative,”™ not nerely

col orable, to thwart sunmary judgnent).

4. Incidental Effects. Gant tries to pull one |ast
rabbit from the hat. Shifting away from argunents based on
di scrimnatory purpose and effect, it contends that even if

Mai ne's regul ations only indirectly burden interstate conmerce,
there is a genuine issue of material fact as to whether those
burdens outweigh the benefit conferred by the Mine MIKk
Comm ssion Act. This contention, which calls for an application
of what has conme to be known as the Pike balancing test, see

Pi ke v. Bruce Church, Inc., 397 U S. 137, 142 (1970); see also

Hoult on, 175 F.3d at 185, stands on uncertain |legal terrain.
The case-by-case approach described in West Lynn focuses on an
"anal ysis of purposes and effects." 512 U. S. at 201. I n
earlier cases, however, the Court addressed dormant Conmerce
Cl ause questions in a sonmewhat different way, asking, inter
alia, whether the challenged |aw "regul ates evenhandedly with

only "incidental' effects on interstate comerce . . ." Oegon
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Waste, 511 U.S. at 99. The answer to this question determ ned

the I evel of scrutiny to be applied. 1d. It is unclear whether
the Court intended the West Lynn approach to supplant, or nerely

to conmplenent, the analytic structure typified by Oregon Waste.

We need not resolve this enigna today. | nst ead, we
address the Pike balancing test on the nmerits. |In doing so, we
begin with a recitation of the test itself. "Were [a] statute

regul ates evenhandedly to effectuate a legitimate |ocal public
interest, and its effects on interstate comerce are only
incidental, it will be upheld unless the burden inposed on such
commerce is clearly excessive in relation to the putative |oca
benefits.” Pike, 397 U S. at 142.

Grant has canvassed the possible burden on interstate
commerce created by the Maine statute in neticul ous detail
Despite the valiant efforts of capable counsel, Grant has
identified only two conceivable vulnerabilities: (1) the
all eged distribution inefficiency created in sonme dual-state
metropolitan areas as a result of Grant's inability to sell mlk
profitably in southern Maine; and (2) the alleged tendency of
the Maine mnimum price to discourage mlk from | eaving the
state. These possibilities need not detain us. As our earlier
coments make clear, both of them are unsubstanti ated. I n

short, Grant's slim showing of an imagined burden does not
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suffice to trigger Pike bal ancing. Mor eover, even were we to
give Grant the benefit of the doubt on that issue, the npdest

burdens that it describes obviously are outweighed by the

benefits Maine seeks to secure by inposing mninmm prices
benefits that include ensuring an adequate in-state supply of
m | k at reasonabl e prices and mai ntai ning market stability. See
Me. Rev. Stat. Ann. tit. 7, 8§ 2954(2) & (9). Hence, the
district court did not err when it granted summary judgnent for
t he defendants on this point.
I1'1.  CONCLUSI ON

W need go no further. Grant's various Supremacy
Cl ause and Commerce Cl ause clainms are factual | y unsubst anti at ed,
| egally inpuissant, or both. Consequently, the judgnent bel ow

must be

Affirned.
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