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Decenber 1, 2000

BOUDIN, Circuit Judge. Before us are two petitions for

review filed by Boston Edison Conpany concerning contracts
al l ocating output from and costs associated with, operation of
its Pilgrim nuclear power station in Plynouth, Massachusetts.
In one case, Boston Edison seeks review of Federal Energy
Regul atory Comm ssion ("FERC') orders reducing its rate of
return on common equity in the Pilgrim plant and directing
refunds to Montaup and Commonweal th El ectric Conpanies. 1In the
ot her, Boston Edison clainms that anmendnents termnating its
contracts with Montaup and Commonweal t h upon the recent sale of
the Pilgrimplant have extingui shed any rights to these refunds.

1. The pertinent facts track the life cycle of the
Pilgrimplant. On August 1, 1972, four nonths before the unit
became operational, Boston Edison entered into virtually
i denti cal "entitlenment” contracts wth Mntaup and wth
Commonweal t h, then known as t he New Bedford Gas and Edi son Li ght
Conpany. Each was "entitled" to 11 percent of Pilgrinm s output
in return for bearing 11 percent of costs and expenses,
i ncluding, as part of "total financing and i ncone tax" expenses,
a return of 13.5 percent on commpn equity--35 percent of the

original capital for the plant. Boston Edison pronptly filed
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both contracts with FERC as Rate Schedul es No. 68 (Commonweal t h)
and No. 69 (Montaup).

Mdway in the Pilgrims progress from birth to
projected retirement, Boston Edison and Montaup amended their
contract, assertedly to allay Boston Edi son's concerns about its
ability to recover its full actual costs and to provide for the
possibility that the plant m ght outlive the contract's 28-year
term Effective January 1, 1985, the amendnent added
decomm ssi oni ng pre-charges as an al |l ocabl e expense and al tered
Bost on Edi son's chargeable return on common equity from 13.5
percent to the return "all owed by the [ Massachusetts] Depart nment
of Public Uilities in [Boston Edi son's] nost recent retail rate
deci sion."?

The Departnment of Public Utilities, later renanmed the
Departnment of Tel ecommunications and Energy, was already
responsi ble for approving the permssible rates of return on

common equity for the 74.27 percent of Pilgrim s output that

2Generally, sales of wholesale (i.e., between generating
conpanies and distributors) electric energy in interstate
commerce are subject to FERC regul ation, 16 U S.C. § 824 (1994),
while retail sales (i.e., between distributors and | ocal
customers) are subject to state regul ation, Mass. Gen. Laws ch.
164, 88 93-94E (1997). See also Town of Norwood v. FERC, 202
F.3d 392, 396 (1st Cir. 2000), petition for cert. filed, 68
US LW 3756 (U S. May 30, 2000) (No. 99-1914). Boston Edison
engaged in both kinds of sales and thus was subject to dua
regul ation. [Throughout this opinion cites to 16 U S.C. are to
the 1994 edition unless indicated otherw se.]
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Boston Edison retailed directly; the 1985 anendnent in the
Mont aup contract, and simlar nodifications in Boston Edison's
other entitlement contracts, sought to make the state's
deci sions binding as to the remai ning 25. 73 percent that Boston
Edi son sold wholesale.? The amendnment in Comonwealth's
contract, nade in 1989, kept its return on equity at 13.5
percent wuntil a pending docket before the state wutility
commi ssion set a newrate, or until the next retail decision if
no rate was set in that docket. The Montaup and Commonweal t h
anendnments, which also made other changes not pertinent here,
were filed with FERC.

As initially filed, the amendments bound Montaup and
Commonweal th to whatever rate the Massachusetts agency approved
for Boston Edison's retail customers, with no upper limt. Each
amendnment, however, was followed by Boston Edison's filing with
FERC of a "rate schedul e supplenent,"” establishing a specific
ceiling on conmmon equity rates of return. Each supplenent said
that if the state agency were to approve a retail rate of return

above the ceiling, Boston Edison "may file" an application with

3In addition to the 22 percent of Pilgrims output all ocated
to Montaup and to Commonweal th, Boston Edi son al so contracted
with 14 Massachusetts nunicipal wutilities which, in the
aggregate, accounted for an additional 3.73 percent of Pilgrims
power. Boston Edison Co. v. FERC, 856 F.2d 361, 362 (1st Cir.
1988); see also Boston Edison Co., 62 F.E.RC ¢ 61010, at
61, 031-32 (Jan. 12, 1993) (listing the municipal systens).
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FERC "pursuant to ternms of Section 205 of the Federal Power Act
[16 U.S.C. 8§ 824d(d)] . . . to tenporarily nodify said ceiling."

Absent such an application, the 1985 supplenent fixed
the ceiling for Mntaup at 15.25 percent, and the 1989
suppl enment set the ceiling for Comopnwealth at 13.5 percent,
which was also the original and interim contractual rate for
Commonweal t h. According to Boston Edison, the state agency
never established a retail rate higher than 12.0 percent; thus
that rate applied to Montaup's contract until its term nation in
1999. Simlarly, because no new rate resulted from the state
docket pending in 1989, Commonwealth, under its anmended
contract, continued to pay at the 13.5 percent rate. The use of
section 205 to lift these ceilings, therefore, remained a noot
i ssue.

I n Novenber 1992, anticipating the substantial costs
of dismantling the Pilgrim nuclear power plant, Boston Edi son

filed a petition wunder section 205 for an increase in

decomm ssi oni hg expenses. Boston Edison Co., 62 F.E.R C. ¢
61,010, at 61,029 (Jan. 12, 1993). FERC accepted the increased
charges for filing, but suspended them pending a hearing based
on a prelimnary judgnent that they mght not be just and
reasonabl e. Id. at 61,030; see 16 U S.C. § 824d(e). At the
same tinme, believing that the rates of return being collected on
conmmon equity mght be simlarly suspect, FERC began an
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investigation into existing rates under section 206(a) of the
Act, 16 U.S.C. § 824e(a).

After a five-day hearing in Septenber 1993, a FERC
adm nistrative law judge ("ALJ") found the additional
decomm ssioning charges just and reasonable (subject to an
adj ustment not here at issue), but the 12.0 and 13.5 percent
returns (appl i cabl e, respectively, to Mntaup and to
Commonweal th) on common equity "unjust and unreasonable within

t he neaning of section 206." Boston Edison Co., 66 F.E.R C

63,013, at 65,086 (Mar. 25, 1994) ("Initial Decision"). The ALJ
recommended a new return on common equity of 10.71 percent,
effective from March 20, 1993. In so doing, the ALJ rejected

Bost on Edi son's argunent that, under the so-called Mbile-Sierra

doctrine, the agency could nodify the contractual rates only if

they "adversely affect the public interest,"” Federal Power

Commin v. Sierra Pacific Power Co., 350 U. S. 348, 355 (1956);

accord United Gas Pipe Line Co. v. Mbile Gas Serv. Corp., 350

U. S. 332, 345 (1956).
On Decenber 19, 1996, FERC released its own decision

on review of the ALJ order. Boston Edison Co., 77 F.E.R. C.

61,272, at 62,172-73 (Dec. 19, 1996) (Opinion No. 411). FERC
sunmarily affirmed the ALJ's conclusion that the just and
reasonabl e st andard pertained, and applying his recommended rate
of 10.71 percent for the period fromMarch 20, 1993, to June 20,
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1994, ordered refunds for that 15-nonth period pursuant to 16
U S.C. § 824e(b). FERC al so directed Boston Edison to file a
new schedule using a rate of 11.22 percent prospectively (to
reflect a rise in U'S. Treasury Bond yields since the ALJ's
recommendati on was made).

FERC subsequently deni ed Boston Edi son's petition for

rehearing. Boston Edison Co., 88 F.E.R C. { 61,267, at 61, 841-

42 (Sept. 20, 1999) (Opinion No. 411-A). The rehearing order is
i mportant, however, because in it FERC provided a new and
distinct rationale for its earlier conclusion that the use of
the just and reasonabl e standard was consi stent with the Mobil e-
Sierra doctrine. The overall effect of FERC s two orders was to
require a reduction in Boston Edison rates for Montaup and
Commonweal th and refunds amounting to al nost $5 million.

The events bearing on the present case include one
ot her transaction and separate FERC proceedi ngs. Earlier in
1999 before Opinion No. 411-A issued, FERC in separate dockets
approved Boston Edison's sale of the Pilgrimplant to Entergy.

Bost on Edi son Co. & Entergy Nucl ear Generation Co., 87 F.E.R C.

1 61,034 (Apr. 5, 1999) ("Order on Sale of Facilities, Rate

Filings, and Petition for Declaratory Order"); Boston Edi son Co.

& Entergy Nuclear Generation Co., 87 F.E.R C. T 61,053 (Apr. 7,

1999) ("Order Conditionally Authorizing Sale of Jurisdictional
Facilities"). In these dockets, FERC accepted agreed-to
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"term nation anmendnments” to Boston Edison's entitlenent
contracts with Montaup and Commonweal th which stated that the
contracts would be termnated upon Pilgrinms sale, to be
replaced by new arrangements wth Entergy. Bost on Edi son
transferred the Pilgrimplant to Entergy on July 13, 1999.

In its conpliance filing made in response to Opinion
No. 411, and in a petition for rehearing of Opinion No. 411-A,
Boston Edison argued that the FERC-approved ternination

amendnment s had extingui shed Montaup's and Commonweal th's rights

to the refunds mandated in those opinions. FERC concl uded
otherwise and, in a single order, rejected Boston Edison's
conpliance filing and request for rehearing. Boston Edison Co.,

90 F.E.R C. f 61,039, at 61,188 (Jan. 14, 2000) ("Order Denying
Reheari ng and Rej ecting Conpliance Filing").

Bost on Edi son has now petitioned this court for review
of the orders reflected in Opinions No. 411 and 411-A, and for
review of the January 14, 2000, order. See 16 U S.C. § 825l (b).
Its central claimis that FERC has no authority to alter the
contract rates, or to order refunds based on such an alteration,
unl ess FERC first finds that the existing contracts are contrary

to the public interest under Mobile-Sierra. In the alternative,

Bost on Edi son argues that any refund clains that Montaup and
Commonweal t h had under the two opi ni ons were extingui shed by the
term nati on anmendnents on the sale of the Pilgrimplant. FERC
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and Mont aup support the orders under review, Commonweal th, which
is now an affiliate of Boston Edi son, stands sil ent.

2. To understand Mbile-Sierra requires a brief step

back to the regulatory scheme. In regulating electricity rates,
t he Federal Power Act follows (with variations) a well -devel oped
model : 4 the utility sets the rates in the first instance, 16
U.S.C. 8§ 824d(a), subject to a basic statutory obligation that
rates be just and reasonable and not unduly discrimnatory or
preferential, id. 88 824d(a)-(b). FERC, which inherited the
powers of its predecessor (the Federal Power Comm ssion), can
investigate a newly filed rate (section 205, id. 8§ 824d(e)), or
an existing rate (section 206, id. 8§ 824e(a)), and, if the rate
is inconsistent with the statutory standard, order a change in
the rate to nmake it conformto that standard, id. 88 824d(e),
824e(a)-(b).

The procedural incidents and FERC s ability to provide
refunds vary depending on whether the proceeding is one to

investigate a newrate filing or an existing rate. For exanpl e,

“The first of the major federal rate-regul ati on statutes was
the Interstate Comrerce Act of 1887, 24 Stat. 379. Although now
effectively supplanted as to railroad rates, it provided the
model successively for the regulation of interstate electrical
transm ssion in the Federal Power Act of 1920, 41 Stat. 1063;
interstate tel ephone service in the Communi cati ons Act of 1934,
48 Stat. 1064; natural gas transm ssion in the Natural Gas Act
of 1938, 52 Stat. 821; and interstate airline service in the
Civil Aeronautics Act of 1938, 52 Stat. 973.
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in the fornmer case, the burden is on the utility to show that
itsrateis lawful, 16 U. S.C. 8 824d(e), and, in the latter, the
burden is on the FERC staff or the custonmer to show that the
rate is wunlawful, id. 8§ 824e(b). In both circunstances,
however, the statutory test of |awfulness is phrased in the sane

terms. What the Mobile-Sierra decisions did, in certain of the

cases where the utility and its customer have made a contract
governing the rates to be charged, was to drive a wedge between
the two sections, and vary the statutory standard in a way that
no one can discern from the statutory |anguage alone. See
Sierra, 350 U S. at 355.

Traditionally, contracts fixing utility or carrier
rates have been anathema to the courts because, alnost by
definition, they suggest different treatnent of simlarly-
situated customers in contravention of the basic principle of

non-di scri m nati on. See, e.0., New York v. United States, 331

U.S. 284, 296-97 (1947). But the custoners in interstate sales
of electricity and natural gas sales have tended to be big
conpani es, and negotiated contracts formed a useful neans of
al l ocating risks. When Congress inposed rate regulation in the
Federal Power Act, and then again in the Natural Gas Act, it
acknowl edged--in contrast to its initially pure tariff-based

regul ati on of railroads and tel ephone conpani es--that contracts
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bet ween individual parties could also be used to set rates.
See, e.qg., 16 U S.C. 88 824d(d), 824e(a).

In the Mobile and Sierra decisions, the Suprene Court
sought to mesh this new respect for contracts under the Federal
Power and Natural Gas Acts with the traditional scheme of
regul ati on. It held that where the electrical wutility (or
natural gas conpany) and its customer have contracted for a
particul ar rate, and the agency has accepted the contract for
filing and then allowed the rate to become effective, (1) the
utility cannot wunilaterally (i.e., wthout the custonmer’s
consent) file a new rate under section 205 to supersede the
agreed-upon rate; and (2) the agency’s power under section 206
to alter the existing contract rate wunder the just and
reasonabl e standard is also curtailed. Sierra, 350 U.S. at 352-

55; accord Mbile, 350 U S. at 347 (sane as to sections 4 and 5

of the Natural Gas Act). For exanmple, FERC cannot order an
increase in a contracted-for rate nerely by finding that the
rate is unreasonably low in the traditional sense that it is
insufficient to produce a reasonable return on capital for the

sel l er. Sierra, 350 U.S. at 354-55; accord Northeast Utils.

Serv. Co. v. EERC, 55 F.3d 686, 690 (1st Cir. 1995).

| nstead, inporting a termthat does not appear in the
rate regulation provisions of the Federal Power Act or the
Natural Gas Act, the Suprene Court said that the contract rate
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could be raised only if it offended the "public interest”; and
t he exanple given was of a rate so low that it threatened the
survival of the utility, excessively burdened other consuners,
or inmposed undue discrimnation. Sierra, 350 U.S. at 355. This
sol ution based on a public interest standard, although created
out of whole cloth,® makes practical sense when one understands
the facts out of which Mibile and Sierra arose, nanely, bl atant
attenmpts to raise rates by sellers in violation of their
contracts. But it |left open several further problens, such as
when the contract should be read as setting a binding rate and
what circunmstances mght justify FERC supplanting a contract
rate as contrary to the public interest.

It is easy enough to understand why Boston Edison

i nvoked the Mobile-Sierra doctrine. |Its original contracts, as

nodi fied by the 1985 and 1989 supplenents, initially agreed to
specified rates of return on equity (12 percent to be paid by
Mont aup and 13.5 percent for Commopnwealth)--rates that, in the

end, were never changed.® FERC ordered future rate reductions

The public interest standard is often used in public
utility statutes for deciding whether new facilities nmay be
built, or a sale or nerger approved. E.g., Federal Power Act,
8§ 203, 16 U. S.C. 8§ 824b. In these contexts, but not in rate
regul ati on, practice and precedent supply a neasure of content
to the concept.

Rates of return are not thenselves rates in the statutory
sense (e.qg., dollars per kilowatt hour) but can be used to
determ ne the rates. Ct. R chnond Power & Light v. Federal
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for Boston Edison and refunds for the two custoners on the
prem se that the just and reasonable rates of return were |ess
than those provided for in the contracts and actual |y charged.
See 77 F.EER C. ¥ 61,272, at 62,171-72. And FERC never found
that the higher rates of return fixed by contract were contrary
to the public interest.

The ALJ's basic answer to Mbile-Sierra, summarily

adopted by FERC in its initial order (Opinion No. 411), was
strai ghtforward. He reasoned that the contractual intent to
di sabl e FERC fromusing the just and reasonabl e standard nust be
clear, 66 F.E.R C. {1 63,013, at 65,075; that "the rate of return
provision of the Pilgrimcontracts contain no restrictions on
changes to the rates for any period of tine," id.; that the
agreenments contain a general "[Laws,] Regul ati ons and Approval s"
cl ause making them subject to on-going agency regulation, id.;
and that this clause "[c]learly . . . contenplates review of the
rate of return at any time as the Comm ssion deens necessary"”
under the just and reasonable standard, id.

FERC is entitled to sone deference in construing
contracts where the sales are subject to FERC regul ation.

United Gas Pipe Line Co. v. Menphis Light, Gas & Water Div., 358

Power Conm n, 481 F.2d 490, 497 (D.C. Cir.), cert. denied sub
no. Indiana & Mch. Elec. v. Anderson Power & Light, 414 U. S
1068 (1973).
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U S. 103, 114 (1958); see also Boston Edison Co. v. EERC, 856

F.2d 361, 363 (1st Cir. 1988). But no one reading these
contracts at the tinme they were witten would doubt that the
parties had bargained for a specific rate of return at the
outset or, under the anendments, for a formula or method of

fixing those rates of return. Cf. Richnond Power, 481 F.2d at

497. And the period of tinme was obviously the duration of the
contract, unless the parties agreed to changes thensel ves, as
they did in the 1985 and 1989 anendnents, or unless FERC
overrode the contracts with a public interest finding.

The Mobile-Sierra doctrine has hung over the electric

power and natural gas industries since 1956, and the two cases
are probably anong t he dozen best-known public utility decisions
by the Suprene Court in this century. At least until recently,
anyone bargaining in the shadow of the doctrine would assune
that a contract unconditionally setting a fixed rate, or a fixed

rate of return, would be governed by Mbile-Sierra. See, e.q.,

66 F.E.R C. § 63,013, at 65,073. This was certainly so in 1972
when the Pilgrim plant contract framework was constructed; and
the 1985 and 1989 anendments only varied the nethod for
identifying the proper rate of return in that fornula. Nothing
in the amendnents suggests that the parties had a later intent
to enlarge FERC s authority to reduce the contracted-for rates.
The only aspect of the contractual relationship that suggests
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the parties intended any FERC invol venment beyond Mobile-Sierra

may be found in the anendnent suppl enents, but those nerely give
FERC an option to increase those rates if the state agency
adopts ones above the cap.

In 1972, as today, the parties could negate the

protection afforded by Mobile-Sierra by providing that a

contract rate initially fixed by the parties and filed with FERC
could be overridden by FERC at any tinme under the just and

r easonabl e st andar d. See Menmphis Light, 358 U S. at 112; see

also Papago Tribal Utility Auth. v. EERC, 723 F.2d 950, 9583

(D.C. Cir. 1983), cert. denied, 467 U S. 1241 (1984); Kansas

Cities v. FERC, 723 F.2d 82, 87 (D.C. Cir. 1983). The ALJ said
that the parties had effectively done just this by the "Laws,
Regul ati ons and Approval s" clause. It reads as follows (to nake

clear his reasoning, we add the enphasis supplied by the ALJ):

This Agreenent is made subject to present
and future Federal, State and | ocal | aws and
to present and future regul ations and orders
properly issued by Federal, State and | ocal
bodi es having jurisdiction; and performance
hereunder is conditioned upon securing and
retaining such Federal, State and | ocal
gover nnent al and regul atory approval s,
grants and permts as may fromtine to tine
be necessary.

66 F.E.R C. 1 63,013, at 65, 075.
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The opening portion of the clause ("nmade subject to")
is the standard boilerplate inserted by |awers to protect
agai nst | awful supervening directives. It is very hard to read
it either as adopting the just and reasonabl e standard for rate
review or as maeking lawful a FERC rate order that would be

unl awful under Mobile-Sierra. The <closing ("performance

hereunder") portion of the clause, which contains the |anguage
underscored by the ALJ, clearly pertains to regulatory actions
such as the grant of a construction or operating |icense and not
to rate decisions. In short, the rationale of the ALJ, which
FERC initially adopted by cross-reference, is not persuasive.
Qur view of the matter accords with the nost recent
decision of the D.C. Circuit on both points, nanely, that the
specification of a rate or fornula by itself inplicates Mbile-
Sierra (unless the parties negate the inplication) and that a
generally framed boil erplate clause (like the "Laws, Regul ati ons
and Approval s" cl ause here) does not constitute such a negati on.

Texaco, Inc. v. FERC, 148 F.3d 1091, 1096 (D.C. Cir. 1998); cf.

Appal achi an Power Co. v. Federal Power Commln, 529 F.2d 342, 348

(D.C. Cir.), cert. denied, 429 U.S. 816 (1976). Texaco arguably

inmpairs the D.C. Circuit's earlier decision in Kansas Cities,

723 F.2d at 86-87, here relied upon by FERC, but that case is
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di stingui shable in any event.” The truth is that the cases, even
within the D.C. Circuit itself, do not form a conpletely

consi stent pattern. Conpare, e.g., TIexaco, 148 F.3d at 1096

with Union Pac. Fuels, Inc. v. FERC, 129 F.3d 157, 161-62 (D.C

Cir. 1997).

On rehearing, FERCreaffirnmed its support for the ALJ's
rational e but, understandably uneasy ( Texaco had been decided in
the meantinme), offered a new rationale for avoiding Mobile-
Sierra. Reverting to a staff argunment nentioned but not relied
on by the ALJ, FERC s rehearing order noted that in the 1985 and
1989 contract anmendnents, Boston Edison had consented to
nunmerical caps on the rate of return that governed under the
contracts, even if the state authorized a retail rate above the
cap levels; but the utility had also reserved a right to ask
FERC under section 205 to approve the state-approved, above-cap
rates under a just and reasonabl e standard. 88 F.E.R.C. ¢
61, 267, at 61, 841. In short, the contract provided a cap but

al so a safety val ve.

The pertinent contract in Kansas Cities had specified that
one set of rates could not be changed wi thout a public interest
finding and the court inferred by negative inplication that the
ot her set of rates in the contract could be changed w t hout such
a finding, although the court also cited the general purpose
boi |l erpl ate clause to shore up its conclusion. Kansas Cities,
723 F.2d at 88-90.
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FERC sai d t hat because this cap and safety val ve regi ne
enpl oyed the just and reasonable standard to protect Boston
Edi son, It made sense--both as a matter of contract
interpretation and regulatory policy--to enmploy the sane
standard in reviewing rates below the cap. 88 F.ERC ¢
61, 267, at 61, 841. In reality, it nmakes sense under neither
criterion, and FERC shoul d not be resorting to such an argunent;
it fosters the inpression that the agency will say anything it
needs to achieve its ends, ends that coul d probably be achieved
prospectively with a nodi cumof forethought, effort, and candor.

Starting with contract interpretation, the cap and
safety valve is a self-contained regine patently designed to
protect interstate purchasers from paying an excessive rate of
return that m ght be fixed by the state agency in consideration
of | ocal purchasers. Thus a cap was i nposed at the top, with no
corresponding mninmum floor; but since the cap itself m ght
prove to be too confining under certain econom c conditions, the
saf ety val ve was added to all ow Boston Edi son to escape the cap
assum ng FERC approved. Nothing in this balanced solution
suggests that, in agreeing that the state rate should otherw se
be binding, the parties intended to negate the ordi nary, default

rule that Mobile-Sierra governed FERC- proposed changes, Texaco,

148 F. 3d at 1096.
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As to the supposed policy grounds i nvoked by FERC, FERC
says that Boston Edison is attenpting to bind FERC to a
"stricter [public interest] standard than that to which the
party is itself bound,” 88 F.E.RC ¢ 61,267 at 61,841, the
| atter obviously referring to Boston Edison's option to seek to
exceed the cap under the just and reasonable standard. This is

rhetoric rather than policy. Mobile-Sierra' s premse is that

the parties can nullify FERC s authority to make changes in
private contracts except when required in the public interest;
if this is so, it is not a further infringement of FERC s
authority for the parties to reserve an area within which FERC
retains limted authority under a different standard (here, just

and reasonable) to police one area of special concern.

VWhet her and when Mobile-Sierra applies in varying
contexts is going to remain in confusion unless and until FERC
makes up its m nd and squarely confronts the underlying issues.
It is not at all clear to us that FERC, which is now becom ng

hostile to Mobile-Sierra, needs to tolerate it at all. FERC has

reasonably broad powers to regulate the substantive terns of
filings that it accepts and allows to becone effective, whether

they are ordinary tariffs or contracts, see In re Perm an Basin

Area Rate Cases, 390 U. S. 747, 777-80 (1968); and such powers

may i nclude the power to require prospectively, by regul ation,
that all contracts set their rates subject to FERC s just and
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reasonabl e standard. Obviously, we do not decide the point, and
whet her it would be good policy is a very different question.?

Alternatively, if FERC were neutral toward or opposed
to such clauses but wanted to elinmnate rmuch of the existing
uncertainty as to the parties' intent, it mght prescribe
prospectively the terns that parties would have to use to i nvoke

Mobil e-Sierra protection. This would at | east be a nore wi nni ng

approach than efforts to inpose such requirenents ad hoc, and,
as here, after contracts have been drafted, signed, accepted for

filing by FERC, and inplemented. See, e.qg., San Diego Gas &

Elec. Co. v. Public Serv. Co., 91 F.E.R C. ¢ 61,233 (June 1,

2000); FElorida Power & Light Co., 67 F.EER C. f 61,141 (May 3,

1994); Southern Co. Servs., Inc., 67 F.E.R C. § 61,080 (Apr. 19,

1994). Arguably, such regulations as to formwould nore easily
survive judicial scrutiny than a general ban on contract

provi sions seeking to invoke Mbile-Sierra.

FERC is not entirely to be blamed for the present

confusion: sonme of the problens arise fromthe failure of the

8Utility regulation is normally justified to offset narket
or nonopoly power, which my or nmay not be present in

transactions such as the ones before us. Where it is not,
private ordering by contract nmay be superior to regul ation--a
view increasingly reflected in Congressional reforns. See,
e.g., 49 U S C. 88 10707, 10709 (Supp. Il 1996) (railroad

regul ation); see generally, Western Coal Traffic League V.
United States, 719 F.2d 772, 776-77 (5th Cir. 1983) (en banc),
cert. denied, 466 U S. 953 (1984).
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parties to be clear about their intentions, see, e.q., Mnphis

Light, 358 U S. at 109; sonme from changing attitudes of the

courts and the agency, see, e.q., Kansas Cities, 723 F.2d at 87;

and sonme from whol esal e confusion about just what concrete
circunstances would allow a contract to be overridden under

Mobil e-Sierra, see, e.q., Transmn ssion Access Policy Study G oup

v. EERC, 2000 W. 762706, at *35-*39 (D.C. Cir. 2000). But FERC

should stop trying to re-wite deals that the parties have

al ready made wunder the aegis of Mbile-Sierra--unless it
properly invokes the public interest standard--and instead take
t he | onger view and decide what it wants or does not want in new
contracts.

Even t hough we conclude that Mbile-Sierra applies in

this case, FERC might still override the contract rates in
guestion on remand by determ ning that they are contrary to the
public interest. Sierra, 350 U S. at 355; Mbile, 350 U. S at
345. Admttedly, the rates are too high for the period in
guestion to be just and reasonable (or at |east Boston Edi son
has chosen not to contest this ruling); but are they so high as
to be contrary to the public interest--and what woul d this mean

anyway? See generally Northeast Utils. Serv. Co. v. EERC, 993

F.2d 937, 961 (1st Cir. 1993). Very little useful precedent
exi sts; FERC has nmade no findings and offered no interpretation

of the concept in this case; and the parties have not briefed
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the issue on appeal. Certainly, we have no interest in
anticipating it.

On remand, the parties are freeto litigate the public
interest issue before FERC, but it is worth suggesting that this
is a case best resolved by settlenment. Boston Edi son has sol d
Pilgrim and new contracts are in force between the new owner
(Entergy) and Montaup and Commonweal th. As to refundi ng past
payments, the only issue is noney, and the parties are likely to
waste much of it on lawers' fees by litigating the public

interest issue which, being terra incognita as to rate

reductions, prom ses further appellate strife however it m ght
be resol ved by FERC.

3. There remains Boston Edison's alternative claimon
appeal that, even if it owed refunds as determ ned by FERC
Mont aup and Commonweal th surrendered their rights when they
signed the term nation agreenents. |f we thought this argunment
were correct, it would waste everyone's tinme to remand the case
to see whether refunds could be justified by analyzing the rates
under the public interest standard: the term nation anmendnments
woul d wai ve any refund clai ms regardl ess of the standard used to
invalidate the rates actually charged. W conclude, however,
t hat Boston Edi son's waiver argunent fails on the nerits.

At the outset, FERC says that Boston Edi son's waiver
argument shoul d be rejected because not properly preserved. It
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relies upon a provision of the Federal Power Act that says: "No
proceeding to review any order of the Comm ssion shall be
brought by any person unless such person shall have nmade
application to the Commi ssion for a rehearing thereon.” 16
US C § 825l(a). This is in substance an exhaustion-of-
remedi es provision but, being statutory in character, it is
sonmewhat | ess susceptible to the inplied exceptions, which

courts have liberally devised where the exhaustion requirenment

is created by the courts rather than Congress. E.g., MCarthy

v. Mdigan, 503 U. S. 140, 144 (1992); Coit |Independence Joint

Venture v. Federal Sav. and Loan Ins. Corp., 489 U S. 561, 579

(1989).

What happened here is that the term nati on anmendnents
were filed in April 1999 and becane effective in July 1999, nore
than two years after Boston Edi son had petitioned for rehearing
of the refunds ordered in Opinion No. 411. Once FERC deni ed
rehearing of that decision in Septenber 1999 in Opinion No. 411-
A, Boston Edison invoked the termnation anendnents as a
separate defense to refunds; first in early October by including
the argunment in its Opinion No. 411-conpell ed conpliance filing,
and then again later in October (in nore abbreviated form in a
petition for rehearing of Opinion No. 411-A. The parties then
exchanged argunments on the issue in briefs addressed to the
conpliance filing.
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In its January 2000 order, FERC resolved the dispute
by ruling that the term nation anendments did not cut off the
refunds it had ordered. 90 F.E.R C. { 61,039, at 61,188. On
this basis, FERC found that Boston Edi son's conpliance filing
was insufficient and that the petition for rehearing of Opinion
No. 411-A should be denied. Id. at 61, 191. FERC s present
t hreshol d argument is that Boston Edi son cannot challenge this
interpretation of the term nation amendnments in court because it
did not first seek a rehearing by FERC of its January 2000,
or der. Such a position, however, stretches the exhaustion
doctrine beyond its limts and makes no sense in relation to the
doctrine's rationale.

Bost on Edi son had already raised its objection to the
refunds, based on the term nation agreenents, by petition for
rehearing, nanmely, the petition addressed to Order No. 411-A
FERC directly addressed this argunent in its January 2000,
order. Thus, the gist of the relevant argument that Boston
Edi son wants to nake on appeal was in fact presented to FERC on
rehearing and rejected on the nmerits. The idea that Boston
Edi son was conpelled to repeat the same argunents in a second
petition for rehearing nakes no sense and is at odds wth

settled authority. See Boston Gas Co. v. FERC, 575 F.2d 975,

978 (1st Cir. 1978); see also Southern Natural Gas Co. v. EERC,

877 F.2d 1066, 1072-73 (D.C. Cir. 1989).
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Turning to the term nati on agreenents thensel ves, each
contains a section, entitled "Term nation of Remaining Rights
and Obligations Under Power Sale Agreenent,"” that specifies:
"To the extent that continuation or survival of the rights and
obligations of Boston Edison and [Montaup and Commonweal t h]
under the Power Sal e Agreenent are not expressly provided for in
this Amendnent, they are hereby extinguished.” Boston Edison's
argument, in a nut shell, is that nothing else in the amendnents
specifically preserved the buyers' rights to the refunds ordered
by FERC and that therefore those rights were extingui shed.

FERC concl uded that this provision (section 7) standing
al one is "anbi guous,” but it pointed to two other sections--6
and 15--that it read as preserving the buyers' rights to the
FERC- ordered refunds. 90 F.E.R. C. § 61,039, at 61,190-91. FERC
says that its reading of the anendnents is entitled to deference
whi | e Boston Edi son offers a different readi ng of those sections
and says that FERC s reading is unreasonable. W are ourselves
doubt ful about the agency's reasoning, but we do not rely upon
it in arriving at the same result. The interpretation of
private contracts is, of course, ultimately a matter for the
courts although the agency's views may be entitled to a neasure

of deference. Bost on Edi son Co. v. FERC, 856 F.2d 361, 363-64

(1st Cir. 1988).
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By its terns, section 7 is addressed to extinguishing,
except as el sewhere preserved, rights and obligations "under the
Power Sal e Agreenent," i.e., rights and obligations created by
or pursuant to the agreenment. But the refunds awarded to the
buyers by FERC are not rights under the agreenment at all;
i ndeed, if the agreenents were respected, there would be no
refunds. It is only because FERC has overridden the agreenents
and awar ded refunds "under" the statute that refund clai ms m ght

exist. Cf. Union Dry Goods Co. v. Georgia Pub. Serv. Corp., 248

U.S. 372, 376-77 (1919). On this reading, section 7 does not
address such clains at all.

This reading is bolstered by sections 6 and 15 which
al so, by their terns, are directed to rights, obligations and
the |ike "pursuant to" the power sale agreenent (section 6) or
term nati on anmendnent (section 15). Thus, both the
extinguishing section and the two reservation sections are
basically addressed to contract clainms, not to FERC-ordered
refunds based on the statute. Bost on Edi son nakes this very
point to distinguish the reference to "refunds" in section 6,
apparently w thout realizing that the argument also serves to
di stinguish section 7 (to its di sadvant age).

Bost on Edi son says that if the term nation amendnents
are deenmed anbi guous, then it should have been allowed to rely
on extrinsic evidence. W do not view the anmendnents standing
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al one as anbi guous, ® but neither do we think that the extrinsic
evidence relied on by Boston Edi son would alter the result even
if fully considered. In urging that the conpliance filing be
rej ected, Montaup said that Boston Edi son had originally drafted
the term nati on amendnent to make cl ear that FERC-ordered refund
claims were not extinguished, that this |anguage had been
omtted fromthe final version drafted by Boston Edi son, but
t hat Mont aup had assunmed t hat no change i n neani ng was i ntended.
By contrast, Boston Edi son woul d have us interpret the om ssion
as mani festing an intent to exclude any refund rights.

This would be a closer case if Boston Edison had
claimed before FERC to have evidence of actual discussions
between its own negotiators and those of Mntaup in which the
parties discussed the FERC refunds and concluded that the
term nati on agreenent should extinguish rather than reserve
rights thereto. But Boston Edison did not, and does not, make
such a claim Absent a tinely proffer of extrinsic evidence at
| east this conpelling, we have no reason to worry about whet her
anyt hi ng out si de the | anguage of the agreenment coul d properly be

consulted in construing it. Boston Edison relies upon two other

SFERC sai d t he amendnment s wer e anbi guous but, in context, it
seens rather to have nmeant that section 7 viewed alone was
anbi guous but that sections 6 and 15 resolved the uncertainty.
However, because our own reasoning is different than that of
FERC, what FERC s reference to anmbiguity neans is beside the
poi nt .
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items, both filings made by Montaup in which it referred to or
enpl oyed the 12 percent rate of return in making cal cul ati ons
i nstead of using the FERC-determ ned rate. The inferences from
these filing are too weak to nmerit further discussion.

The orders reflected in Opinions No. 411 and 411-A are
vacated to the extent that they hold that Boston Edison's rates
of return on comon equity were unlawfully high under the just
and reasonable standard and to the extent that they order
refunds on that prem se. The matter is remanded to FERC for
further proceedings on the rate of return and refunds issues
consistent with this decision.

It is so ordered.

--Concurrence and Di ssent by Judge Wall ace Fol | ows- -
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WALLACE, Circuit Judge, concurring and dissenting. |
wite separately to express ny disagreement with the nmpjority
opinion’s analysis of the effect the term nation agreenments
bet ween Boston Edi son and Montaup have on refunds ordered by
FERC.

I

The mpjority opinion states, "the refunds awarded to
the buyers by FERC are not rights under the agreenment at all
indeed, if the agreenments were respected, there would be no
refunds. It is only because FERC has overri dden the agreenents
and awar ded refunds ‘under’ the statute that refund cl ai ns m ght
exist." [Majority Opinion 22] However, it is equally clear that
wi t hout the original contractual relationship between Boston
Edi son and Mont aup, the refund obligation would not exist. It
is true that the original contracts between Boston Edi son and
Montaup did not contain a provision stating, "FERC-ordered
refunds shall be considered as a right or obligation under the
contract,” but they did contain |anguage stating, "This

Agreenent is made subject to present and future Federal, State

and | ocal laws and to present and future regul ati ons and orders
properly issued by Federal, State and |ocal bodies having
jurisdiction . . ." [Majority Opinion 13 (enphasis added)]
VWhile the majority rightly holds that this provision does not
assist FERC in its argunent that the "just and reasonable”
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standard shoul d apply, we nmust not overlook the fact that this
| anguage was drafted with the know edge of FERC s authority over
the contracts. Thus, it does indicate an intent by the parties
to be bound by any properly issued FERC order involving their
contractual relations, including FERC-directed refunds.

| am further troubled by the mpjority’ s analysis
because all of the parties, including FERC, proceeded under the
assumption, until we ordered suppl emental briefing on the issue,
that Section 7 of the termnation agreenent’s reference to
"rights and obligations" enconpassed the refunds ordered by
FERC. I nstead, the parties focused on whether the term nation
agreement reserved or extinguished Montaup’s right to a FERC-
ordered refund, not on whether such a refund constituted a right
under the original contracts. I ndeed, FERC wrote in its
suppl enmental brief, "It cannot be said with certainty whether
the Comm ssion would agree or disagree with the [majority’ s]
suggested reading or, alternatively, find it to be a perm ssible
alternative, because the Commi ssion sinply was not presented
with it and has not addressed it." | respectfully point out
that a "court ordinarily nmust review a decision of an
adm ni strative agency on the basis of the agency’'s own
rational e; unlike the situation involving appellate review of
judicial decisions, it cannot affirm the agency on a theory

t hat, al though supported by the record, was not the basis of the
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agency’s ruling." Bivings V. United States Dep't. of

Agriculture, 225 F.3d 1331, 1335 (Fed. Cir. 2000) (referencing

SEC v. Chenery Corp., 318 U S. 80, 87-88 (1943). I woul d,

therefore, reach the question of whether the term nation
agreenment extinguished or reserved Mntaup's right to FERC-
order ed refunds.
I

Section 7 of the term nation agreenment provides, "To
the extent that continuation or survival of the rights and
obl i gati ons of Boston Edi son and Montaup under the Power Sale
Agreenment are not expressly provided for in this Anendnent, they
are hereby extinguished.”" FERC (and Montaup as am cus) argue
that sections 6 and 15 of the term nation agreenents support its
position that FERC-ordered refunds were expressly reserved
rat her than extingui shed.

Section 15 of the term nation agreenent provides:

Mont aup reserves all rights and defenses
that exist pursuant to the Power Sale
Agreenment and prior settlenents between the
Parties with respect to any anmount paid by
Mont aup pur suant to this Amendnent ,

i ncluding but not limted to such costs that
are incurred by reason of Boston Edison’s
negligence, willful m sconduct, or violation

of any law or regul ation.

-31-



(Enmphasi s added). Boston Edi son does not charge return on
equity "pursuant to this Anmendnent;" return on equity is fixed
in the base entitlenent contracts. Thus, since Montaup is not
making return on equity payments "pursuant to this Amendnment,”

section 15 cannot reserve any rights with respect to such

paynments.
Section 6 of the term nation agreenent provides:
Billing and Accounting. The Parties’
respective rights and obligations associ at ed
with Dbilling, payment, accounting and
refunds for <charges incurred by Montaup
pursuant to the Power Sale Agreenent prior
to the Effective Date shall be determ ned in
accordance with Section C-8 of the Power
Sal e Agreenent.

(Enphasi s added). Standing alone, the first part of this

provi si on seens broad enough to enconpass FERC-ordered refunds;
however, the section unanbiguously provides that any refund-
associated right can only be determned pursuant to the
procedures of section C-8 of the Power Sal e Agreenent.

Section C-8 of the Power Sales Agreenment discusses
billing procedures. For exanple, C-8.3 states:

Buyer shall not have the right to chall enge
any nonthly bill, to invoke arbitration of
the same or to bring any court or

adm nistrative action of any ki nd
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guestioning the propriety of said bill after
a period of one (1) year fromthe date the
bill is rendered. In the case of a bill
containing estimtes, the Buyer shall not
have the right to challenge the accuracy of
said bill after a period of one (1) year
from the date the bill 1is adjusted to

reflect the actual anount.
Paragraph C-8 contains no provision explicitly authorizing
Montaup to challenge the contractual rate of the return on
equity by using its procedures. Mbreover, it is unlikely that
section C-8 inplicitly gives Montaup such a right since the rate
of return on equity was already explicitly established
el sewhere in the contracts. The contracts also contain a
provi sion requiring that anendnments to the contract reflect the
mut ual agreenent of the parties. It would nullify these
amendnment provisions if section C-8 were interpreted as giving
Montaup the ability to challenge the return on equity provisions
by mounting an attack through the provisions of section C-8. 1In
addition, section C-8 during the |life of the original
contracts, was used only for the purpose of challenging the
mat hematical accuracy of bills and not as a nechanism for
achi eving unilateral change of the contract.

I would hold that the termnation agreenents

extingui shed Montaup’s right to FERC-ordered refunds. Further,
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since such an interpretation is determnative of Mntaup' s
rights, there is no need to address whether FERC applied the
correct standard, although | agree wth the mjority’'s

di scussi on of that issue.
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