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BOUDIN, Circuit Judge. This case arises out of the

failure and chapter 7 bankruptcy of Healthco International, Inc.
("Healthco"), a mmjor global distributor of dental products and
services. Follow ng this debacle, the chapter 7 trustee brought
the present case on behalf of the estate against nunerous
parties alleged to have been responsible for, or beneficiaries
of, the |everaged buyout that precipitated the collapse of
Heal thco. We begin with a short history of the transactions and
proceedi ngs, and then address the clains on appeal made by the
bankruptcy trustee, WIIliam Brandt.?
| . Factual Background

In the late spring of 1990, Gemini Partners, L.P., a
Delaware limted partnership that owned 9.96% of Healthco's
common shares, fornmed the Conmttee for Maxim zi ng Sharehol der

Val ue of Healthco International ("the Commttee") and began a

lAspects of Healthco's bankruptcy are addressed in Hicks

Muse & Co. v. Brandt (ln re Healthco Int'l, Inc.), 136 F.3d 45
(1st Cir. 1998); Brandt v. Repco Printers & Lithographics, Inc.
(ILn_re Healthco Int'l, Inc.), 132 F.3d 104 (1st Cir. 1997);
Brandt v. Hicks, Mise & Co., 213 B.R 784 (D. WMass. 1997);
Brandt v. Hicks, Miuse & Co. (In re Healthco Int'l, Inc.), 208
B.R 288 (Bankr. D. Mass. 1997); Brandt v. Hicks, Miuse & Co. (ln
re Healthco Int'l, Inc.), 203 B.R 515 (Bankr. D. Mass. 1996);
Brandt v. Hicks, Miuse & Co. (In re Healthco Int'l, Inc.), 201
B.R 19 (Bankr. D. Mass. 1996); Brandt v. Hicks, Miuse & Co. (Ln
re Healthco Int'l, Inc.), 195 B.R 971 (Bankr. D. Mass. 1996);
Inre Healthco Int'l, Inc., 174 B.R 174 (Bankr. D. Mass. 1994).

Two opinions in this group, Brandt, 213 B.R 784, and Brandt,
208 B.R. 288, provide nmore detailed accounts of the |everaged
buyout than our own summary.
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proxy contest to rempve Healthco's incunmbent directors. I n
response, Healthco engaged Lazard Fréeres & Co. LLC as its
financi al advisor and sought to arrange the conpany's sale to
anot her buyer.

On Septenmber 4, 1990, Healthco entered into a merger
agreenent with affiliates of Hicks, Miuse & Co. ("Hicks, Mise"),
a Dal | as-based investnment firm Under the agreenent, a conpany
formed by Hicks, Muse would nerge with Healthco after acquiring
its stock at a price of $19.25 per share. After reaching this
agreenent, in md-Septenber Healthco negotiated a separate
settl enment agreenent with Gemini and the Comm ttee, under which
three Commttee nom nees becane nenbers of Healthco's seven-
menber board. The settlenment agreenent provided that, if the
merger agreenent was term nated or sufficient progress toward a
sale of the conmpany was not subsequently nade, the Commttee
could increase its share of the board fromthree out of seven to
five out of nine. As a further spur to a nmerger or sale, Gem ni
pronmi sed each Committee director $24,000, |less director
conpensation, if Gemni sold its shares at a profit.

In February 1991, Hicks, Miuse's initial plan for a

| ever aged buyout? ("LBO') of Healthco fell apart after Healthco's

2A leveraged buyout 1is a transaction to acquire a
cor poration
"in which a substantial portion of the purchase price paid for
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annual physical inventory indicated that the conpany's unaudited
1990 earnings were several mllion dollars | ower than expected.
Heal t hco' s auditors, Coopers & Lybrand L.L.P., later certified
financial statenments that reveal ed a 1990 net | oss of just over
$5 mllion and 1990 earnings of less than $22 mllion. G ven
such figures, Hi cks, Mise determ ned the $19.25 share price was
too high, and the parties set to work drawi ng up a new pl an.

On March 26, 1991, Healthco's board voted 5-2 to
approve a new nerger plan involving Hi cks, Mse affiliates
Marvin Cyker, Healthco's chief executive officer and board
chai rman, who held stock options but no outstanding shares in
Heal t hco, was one of the two board nenbers who vot ed agai nst the
transaction. The proposal was for a tender offer for Healthco
stock at $15 per share to be nmade under Hi cks, Mise's auspices,
with financing by other parties, after which Healthco would
merge with a newentity controlled by the newinvestors. Lazard
Freres advised that the transaction was fair to Healthco

st ockhol ders.

the stock of a target corporation is borrowed and where the | oan
is secured by the target corporation's assets.” Mellon Bank,
N.A. v. Metro Comunications, Inc., 945 F.2d 635, 645 (3d Cir.
1991), cert. denied, 503 U. S. 937 (1992); 3 Norton Bankruptcy
Law and Practice 2d 8 58A:1, at 58A-2 to 58A-3 (WIliam L.
Norton, Jr., ed., 1997). See generally Day, Walls & Dol ak,
Ri ding the Rapids: Financing the Leveraged Transaction Wthout
Getting Wet, 41 Syracuse L. Rev. 661 (1990).
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On April 2, a tender offer for Healthco stock was nade
by HMD Acquisition Corp., a wholly-owned subsidiary of Healthco
Hol ding Co.; Healthco Holding was itself a conpany set up by
Hi cks, Muse to be the recipient of $55 mllion of the Hicks,
Muse investors' funds. Additional funds for the merger were to
be supplied by a bank group that would provide a $50 mllion
tender facility (i.e., an available loan) in exchange for
perfected first priority liens on HVD Acquisition's shares in
Heal t hco. Anot her group of investnment entities were to provide
$45 million in cash, in exchange for subordi nated debt.

The tender offer was successful. HVD Acqui sition
acquired nmore than 90% of Healthco's stock in the tender offer.
Among the stockhol ders who tendered shares or options in the
merger were Marvin Cyker, who received over $1 mllion for his
stock options, and J.P. Mdrgan & Co., an investnment firmthat
had held 17.3% of Healthco's shares (13.0% on a fully diluted
basis, i.e., after the exercise of options) as a record
sharehol der for its clients.

The buyout of Healthco was conpleted on May 22, 1991,
t hrough a short-form cash-out nerger, Del. Code Ann. tit. 8, 8
253 (1999), in which HMD Acquisition Corp. was nmerged into
Heal t hco. Healthco's remmining original stockhol ders received

$15 per share in exchange for their holdings. The Hicks, Mise
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i nvestors, by contrast, were now |l argely dependent on Heal thco's
fate. As a result of the nmerger, Healthco, the surviving
conpany, inherited all of HVD Acquisition's debts--nanely, the
multimllion-dollar debts owed to non-equity investors (e.g.
t he banks) who helped to finance the Heal thco buyout.

After the nerger, Healthco's financial situation
steadily deteriorated. (It is unclear to what extent this was
due to pre-existing problens and to what extent the situation
was aggravated by new debt.) In the spring of 1992, Healthco
was placed on credit hold by a | arge European supplier, and by
June 1992 nore than forty of Healthco's suppliers were refusing
to ship it goods until they were paid for past receivables.
After defaulting on several |oan covenants, Healthco faced an
increasingly hostile relationship with the bank group that had
financed the tender facility for the buyout.

On June 9, 1993, Healthco filed a petition for chapter
11 bankruptcy in the federal bankruptcy court in Massachusetts,
11 U.S.C. 8 301 (1994). That Septenber, after declining to
approve a new borrowi ng arrangenment, the bankruptcy court
granted Healthco's mtion for conversion to chapter 7
bankruptcy. 1d. 8§ 1112(a). The buyout of Healthco, which had
possessed assets of greater than $300 million at the time of the

nmerger, had ended in a |iquidation proceeding that yielded | ess
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than $60 mllion, far less than what was needed to pay off
Heal t hco's creditors.

On June 8, 1995, Brandt, as Healthco's chapter 7
trustee, began the present adversary proceeding in the
bankruptcy court, inplicating alnost all of those involved in
the merger transaction and ultimtely claimng around $300
mllion in damages. Brandt's 22-count conpl aint made 12 cl ai ns
for fraudulent transfers (counts I-XI1).3 Brandt also alleged
four counts of breach of fiduciary duty, or of aiding and
abetting the sanme (counts XIII1-XVl).4 Finally, Brandt charged
Coopers & Lybrand with accounting mal practice; accused Lazard
and Valuation Research Corporation, a financial advisor of
Hi cks, Miuse, of negligence; claimed that all the tendering
sharehol ders were unjustly enriched and benefitted from a

commercially unreasonable distribution; and alleged that the

SThose accused of benefitting from fraudulent transfers
included (1) Hicks, Mise, the primary orchestrator of the
| everaged buyout; (2) the bank group and subordinated
debt hol ders who hel ped finance the buyout; (3) various other
Heal t hco stockhol ders, whose tendering of shares allowed the
buyout to proceed; (4) and various professionals who were paid
for their roles in bringing about the buyout.

“The primary targets of these counts were the directors of
Heal t hco and HMD Acquisition, as well as Healthco's controlling
sharehol ders. Their all eged aiders and abettors i ncluded Hi cks,
Muse, Healthco Hol ding Co., the bank group, Healthco directors
who voted for the buyout, Valuation Research which had endorsed
the feasibility of the original $19 buyout plan, and Lazard
whi ch had endorsed the fairness of the $15 pl an.
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bank group was |iable because of the comrercially unreasonabl e
way in which it liquidated its collateral (counts XVII-XXl1).

Proceedings in the bankruptcy court were extensive
during the bal ance of 1995 and t hroughout 1996. |In addition to
di scovery (and discovery disputes), there were several anended
conplaints by Brandt, dism ssal or summary judgnent grants in
favor of various defendants on specific clains, and efforts
(general ly unsuccessful) by Brandt to get interlocutory review
on various rulings in the district court. Although it becane
clear in 1996 that a jury trial would likely be required in the
district court on certain clainms, the bankruptcy judge conti nued
to oversee the matter.

In early 1997, the district court began to nove the
remai ning clainms toward trial. Brandt then reached a settl enent
with the bank group defendants and |ater filed a fourth amended
conplaint streamlining various of the clainms that remained
Shortly before trial, Brandt settled his claimw th Coopers &
Lybr and. Except for clains against Lazard, (where jury tria
had been waived) the remaining claims were tried to a jury in a
27-day trial from April 23 until June 6, 1997. Brandt |ost on
every claimtried to the jury, and the district court found in

favor of Lazard.
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Brandt now appeal s on nunerous issues. | mportantly,
these include the dismssal by the bankruptcy court of key
fraudul ent transfer claims, its grant of summary judgnent for
various defendants as to the unjust enrichnment clainms against
them the district court's disposition of certain fiduciary duty
claims, and m scellaneous clains relating to discovery and the
conduct of the trial. The details, and certain concerns about

our jurisdiction, are discussed in connection with each set of

cl ai nms.
I'l. Fraudul ent Transfer Dism ssals
We start with Brandt's effort to revive the fraudul ent
transfer claims that the bankruptcy judge dism ssed. I n

essence, Brandt's theory of fraudulent transfer is that because
Heal t hco's assunption of HMD Acquisition's liabilities meant
that Healthco's assets became collateral for the debt that
financed the buyout, both the tendering shareholders and the
financiers obtained proceeds from a "fraudulent" transaction
that deprived Healthco's pre-existing unsecured creditors of
nost of the value of the conpany's assets.

The bankruptcy court refused to see the transaction as
a stripping of Healthco assets. Rejecting Brandt's call to
"col |l apse” the multi-step buyout into a transfer of Healthco's

assets to shareholders and buyout financiers, the bankruptcy
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court repeatedly held that "funds transferred by [HM]
Acqui sition prior to the effectiveness of the nmerger [were] not
transfers by [Healthco] and hence are immune from fraudul ent
transfer attack.” Brandt, 201 B.R at 21. It is this refusa
to "coll apse"” the | everaged buyout, and hence treat the paynents
i n question as ones made i n substance (although not in form out
of Healthco's assets, which is the focus of Brandt's chall enge
on appeal .

VWhet her the transaction should have been "coll apsed”
appears to be a difficult issue of state | aw (the parties do not
agree on which state or states supply the law) on which there is

fairly limted precedent.®> O course, there are simlar problens

See, e.q9., Kupetz v. WIf, 845 F.2d 842, 847-48, 850 (9th
Cir. 1988) (respecting "the formal structure of [the] LBO, " and
declining to apply a theory of constructive fraud); United
States v. Tabor Court Realty Corp., 803 F.2d 1288, 1297 (3d Cir.
1986) (applying Pennsylvania's fraudul ent conveyance statute to
| everaged buyouts), cert. denied, 483 U. S. 1005 (1987); MS/ Sun
Life Trust-High Yield Series v. Van Dusen Airport Servs. Co.,
910 F. Supp. 913, 933-34 (S.D.N. Y. 1995) (finding collapsing an
LBO appropriate where "all parties to each subsidiary transfer

were aware of the overall |everaged buyout"); Weboldt Stores,
Inc. v. Schottenstein, 94 B.R 488, 501-03 (N.D. Ill. 1988)
(collapsing an LBO wth respect to "the controlling

sharehol ders, the LBO |Ienders, and the insider sharehol ders,"
but not with respect to sharehol ders who were only aware of the
tender offer made to them); Murphy v. Meritor Sav. Bank (ln re
O Day Corp.), 126 B.R 370, 394 (Bankr. D. Mass. 1991)
(collapsing an LBO where "all parties . . . were aware of the
structure of the transaction and participated in inplenmenting
it"); Inre Revco D.S., Inc., 118 B.R 468, 517-18 (Bankr. N.D
Chio 1990) (noting the conpetition between nore traditional
"anti-col |l apse” and nore nodern "pro-coll apse" perspectives).

-12-



in other areas (e.g., tax law, see True v. United States, 190
F.3d 1165, 1176-77 (10th Cir. 1999)), and there are countless
difficult arguments in policy presented by the request to
col | apse the buyout. | ndeed, the bankruptcy court itself, in
dealing with directors' obligations of |loyalty, recognized that
Heal thco's assets were security for the transaction's financing
and described as "nyopic" the defendants' argunment that the
buyout transaction should be analyzed only in ternms of its
separate parts. Brandt, 208 B.R at 302.

We concl ude, however, that the issue is not properly
before us because our authority is limted to review of
judgnments by the district court and Brandt never secured a
district court judgnent resol ving any of the fraudul ent transfer
cl ai ms. Abbreviating the history, the story begins with the
bankruptcy court's orders of October 27, 1995, granting notions
to dismss on the basis of a bench ruling fromthe prior day.
The dism ssals were of fraudulent transfer clainms against
vari ous defendants who were for the npost part tendering
sharehol ders in the multi-step buyout: J.P. Mdirgan & Co., the
Airlie Goup defendants (a limted partnership and several
i ndi vi dual s who owned approxi mtely 10% of Healthco's stock), J.

Robert Casey, and Hel en and Marvin Cyker.
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On November 6, 1995, Brandt sought |eave to appeal
t hese dism ssals as interlocutory orders, 28 U S.C. § 158(a);
Fed. R Bankr. P. 8003. On June 27, 1996, the district court
denied this notion. Brandt then asked the bankruptcy court to
certify the dism ssals for an appeal under Federal Rule of
Bankruptcy Procedure 7054(a), the bankruptcy counterpart of
Federal Rule of Civil Procedure 54(b), but the bankruptcy court
deni ed this notion. Later the bankruptcy court issued orders
dism ssing further clains of fraudulent transfers to Healthco
shar ehol ders, subordi nated preferred sharehol ders, and ot hers.
Agai n Brandt did not secure review by the district court.

At this stage, the bankruptcy court's orders were
dism ssals of claims on the nerits but were not final (and
therefore not i mmedi ately appeal able as of right). 28 US.C. 8§
158(a). The bankruptcy court has authority to deny on the
merits clainms that are within its core authority, and one
proceeding so listed is the voiding of fraudul ent conveyances.
Id. 8§ 157(b)(2)(H). Even if for sone reason the clainms at issue
are not within this rubric (the parties have not briefed the
issue and we do not decide it), Brandt did not contest the
bankruptcy court's power to dism ss on the nmerits, so there was

al so jurisdiction by consent. See Inre GS.F. Corp., 938 F.2d

1467, 1476-77 (1st Cir. 1991). See generally 28 US.C. 8§
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157(c)(2); Commodity Futures Trading Commin v. Schor, 478 U.S.
833, 848-50 (1986).

The finality issue is conplicated. Although a "final
judgnment” rule of sone kind applies to appeals from the
bankruptcy court to the district court (with exceptions for
certification and | eave of the court), the concept of finality
is more flexibly applied than with regard to district court

judgnments, In re American Colonial Broad. Corp., 758 F.2d 794,

801 (1st Cir. 1985); this approach recognizes that conplex
bankruptcies are often an unbrella for a multitude of clains
bet ween di fferent parties and, thus, that the strict requirenent
of final judgnment used in district court appeal s--the resol ution
of all clainms as between all parties--could delay for years
district court review of matters that are essentially final as
bet ween the parties concerned in a bankruptcy.

The difficulty is that despite sonme agreenent as to
which actions are final or not final, no uniform and well -

devel oped set of rules exists and on many points there is a good

deal of uncertainty. See 1 Collier on Bankruptcy 8 5.07

(Lawrence P. King ed., 15th ed. 2000); cf. In re Public Serv.

Co. of N.H, 898 F.2d 1, 2 (1st Cir. 1990) (noting "strong

anal ogi es" between adversary proceedings and ordinary district
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court cases, and suggesting that a bankruptcy court's partia
sunmary judgnment order was not final).

In this case, it appears that npst defendants who had
fraudulent transfer clains dism ssed by the bankruptcy judge
still had other limted claims (e.qg., unjust enrichment) pending
agai nst them (subordi nated debthol ders who hel ped finance the
buyout possibly being the only significant exceptions).
Furthernmore, all the dism ssed clainms were substantially rel ated
to those that remmined before the |lower courts. |Indeed, it is
seem ngly for these reasons that the bankruptcy court and
district court resisted interlocutory review or certification.
Brandt hinmself thought the dism ssals were interlocutory at the
time the orders were entered, and no one has di sputed that view.
We thus proceed on that prem se, without any further effort to
develop clear-cut rules in this difficult area.

Eventual ly, the district court withdrewits reference
to the bankruptcy court as to various conponents of the case so
that it could di spose of a nunber of clains that required a jury
trial (together with a parallel jury-waived claim against
Lazard). Possibly at this tinme Brandt could have taken the
position that the transfer of other clains as to the defendants
in question rendered final the earlier orders dismssing the

fraudul ent transfer clains. In that event, Brandt would have
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had ten days following the term nation of the reference to file
an appeal in the district court challenging the dism ssals. See
Fed. R Bankr. P. 8002(a). However, Brandt did not follow
this course, nor did he alert the district court, as the court
proceeded to try the remaining clainms, that the bankruptcy
court's dism ssal of the fraudulent transfer clains remined
open to challenge in the district court. |If the district court
had been so alerted, it is unlikely that it would have ignored
the matter; and regardl ess of whether the district court upheld
t he bankruptcy judge or reversed him and tried these clains
along with the others, there would have been a resol ution of the
fraudul ent transfer clainms by the district court that could now
be brought before us.

Following the trial, Brandt filed new trial npotions
directed to the clainms that had been resolved by the district
court but again made no nention of the fraudulent transfer
claims. Instead, after the notions were denied, Brandt filed
hi s appeal fromthe district court's judgnment and t hen proceeded
inthis court to brief the dism ssal of the fraudul ent transfer
claims as if they were enconpassed by the district court's
j udgnent . But, of course, the district court's judgnment only
resolved the clains that had been presented to the district

court and deci ded by the judge or the jury.
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After various defendants objected to consideration of
the fraudul ent transfer clains on appeal, Brandt filed a reply
brief urging that "the entry of final judgnment in the District
Court <calls wup for appellate review by this Court al
interlocutory orders of which the Trustee is aggrieved, whether
entered by the District Court or by the Bankruptcy Court, and
this Court therefore has jurisdiction over all aspects of this
appeal ." Brandt also points to his earlier efforts to appea
the dism ssals as interlocutory orders and pokes fun at the
notion that there should now be an appeal of those dism ssals to
the district court with appeal s proceedi ng si nultaneously before
the district court (on the fraudulent transfer clains) and
before this court (on the clains already resolved in the
district court). None of these argunments worKks.

True, where the district court has nmade interlocutory
deci sions before entering a final judgnent, an appeal fromthe
final judgnment brings up the interlocutory decisions for review

by this court. John's Insulation, Inc. v. L. Addison & Assocs.,

Inc., 156 F.3d 101, 105 (1st Cir. 1998). The difficulty is that
this logic works only with respect to the interlocutory orders

of the district court; the bankruptcy court, although a unit of

the district court, is a distinct entity whose orders are

appealable to the district court under a set of detailed
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restrictions and time limts. I f proper and tinely review is
not sought in the district court, the matter never reaches that
court and a fortiori does not reach this court.

One could argue that the dism ssal orders in question
became final only when the district court disnm ssed the
remai ni ng clains against the sane defendants following trial
| f so, Brandt m ght then have appeal ed the dism ssal orders to
the district court, obtained a ruling and (assum ng affirmance)
sought to consolidate an appeal from this judgnent with its
previ ous appeal from the judgment on issues actually tried to
the district court. However, Brandt did not follow this course
ei ther and cannot do so now because the time limt on an appeal
to the district court expired before Brandt filed his appeal in
this court.® The failure of Brandt's case on this ground al so
spares us fromconsidering various so-called "waiver" argunents
t hat some of the defendants pressed based on Brandt's failure to
act earlier to raise the dism ssed clains in the district court.

From an equitable standpoint, one nmay feel sone

synpat hy for Brandt, who was faced with poorly devel oped rul es

®Fed. R. Bankr. 8002(a). This discrepancy in timng also
forecl oses any option we otherwi se m ght have had to treat the
appeal to us as an appeal of the bankruptcy court orders filed
in the wwong court and to transfer the appeal to the district
court based on the transfer statute, 28 U . S.C. § 1631. Notably,
Brandt has neither cited the transfer statute nor nade any such
transfer request.
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on finality and who made early efforts to seek district court
review of the dismssals; it is nmuch |ess easy to excuse the
apparent failure of Brandt to call vividly to the district
court's attention the fact that, while that court was proceeding
to try a set of clains properly before it, Brandt still desired
to press other clainms that the bankruptcy court had di sm ssed
and which would al nost certainly have been tried at the sane
time if the district court had overturned the bankruptcy court's
di sm ssal s.

However, our inability to address the nerits does not
rest on an equitable objection. Rather, it rests on the sinple
fact that our authority is to review judgnents of the district
court, and Brandt never secured a district court judgnent on the
fraudul ent transfer clainms nor is it apparent how he could do so
now. Counsel for the trustee in a conplicated bankruptcy case
has to make its own decisions even where the lawis unclear, and
the course here followed did not preserve Brandt's clai ns.

[11. The Unjust Enrichnment Clains

The bankrupt cy court granted sunmary judgment rejecting
claims of wunjust enrichnment |eveled against a nunber of
def endant s. Most of the grants were never reviewed by the

district court and are thus not before us, but Brandt did seek
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review by the district court of the sunmary judgnents on these
counts in favor of J.P. Mrgan and Marvin Cyker.

The district court granted Brandt | eave to appeal these
two sunmmary judgnments as interlocutory orders but neverthel ess
affirmed the bankruptcy court's judgnents on the ground that
neither J.P. Mrgan nor Cyker had been shown to have conm tted
the "m ni mal wrongdoi ng" that the district court deenmed required
for an unjust enrichment claim under Massachusetts | aw. The
district court's rationale differed fromthose of the bankruptcy
court: the bankruptcy court had ruled in favor of Cyker because
he opposed the transaction, and in favor of J.P. Mdrgan because,
as a nere recordholder, it received no direct benefit fromthe
transaction.

J.P. Morgan argues that Brandt is seeking to appeal
directly to this court fromthe bankruptcy court rulings, which
Brandt may not do. Brandt's argunents in his opening brief
suggest that he has the sane view But given the district
court's affirmance and the lack of any limting | anguage in the
notice of appeal to this court, we are free to treat Brandt as
appealing fromthe district judge's affirmance of these orders.
So viewed, these district court orders merged in the final

judgnment entered by the district court and are properly before
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us now. Cf. In re Parque Forestal, Inc., 949 F.2d 504, 508 (1st

Cir. 1991).

Brandt appears to be right that under Massachusetts | aw
unjust enrichment does not always require a finding of
wrongdoi ng by the defendant. There are cases, al beit addressed
to a sonewhat different problem(nutual m stake), that hold that
wrongdoing is not required so long as retention of the benefit

woul d be unjust. E.g., Wite v. VWhite, 190 N E. 2d 102, 104

(Mass. 1963); National Shawnrut Bank of Boston v. Fidelity Mit.

Life Ins. Co., 61 N E 2d 18, 22 (Mass. 1945); see Keller wv.

O Brien, 683 N. E.2d 1026, 1029-33 (Mass. 1997). See generally

Rest atement of Restitution ch. 2, intro. note (1936). I ndeed,

the district court so instructed the jury on the unjust
enrichnment claim against Gemni, listing three elenments of
unj ust enrichnment that the plaintiff "nmust show':

First, a benefit or enrichment was conferred

upon the defendant . . . ; second, the

retention of that benefit or enrichnent

resulted in a detrinment to [the plaintiff];

and, third, there are circunstances which

make the retention of that benefit

unj ust .

However, if, as the above suggests, the district court
erred in its reason for affirmng the dism ssal of the clains

agai nst J.P. Morgan and Cyker, the error was harm ess--and this

is so even without reliance on the different reasons for those
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di sm ssal s given by the bankruptcy judge. After receiving the
above instruction on unjust enrichnment, which did not require a
showi ng of wongdoing, the jury proceeded to reject on the
merits the claim that Gemni was unjustly enriched by the
payment made to Gemi ni in exchange for its Healthco shares. The
counterpart clainms against J.P. Mrgan and Cyker were of the
same order but weaker.

Gemini was the partnership that precipitated the
original abortive LBO and then actively cooperated in achieving
t he second and successful one. As noted above, after its failed
attempt to take over Healthco, Genmini entered an agreenent that
effectively gave it power to control the nom nations of three of
t he seven nmenbers of Healthco's board, and the three resulting
nom nees were on Healthco' s board, and voted for the buyout and
nmerger, when it approved the nerger plan by a 5-2 vote. By
contrast, J.P. Morgan held its shares as recordhol der for
ot hers and pl ayed no active role in the buyout, nerely tendering
shares in response to a public offer. And Cyker, who |ater sold
st ock options in Healthco, opposed and voted agai nst the buyout.
It is hard to see how a jury that found in Gemni's favor could
possi bly have resolved in Brandt's favor the decidedly weaker

cl ai ms against the other two defendants.
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The jury verdict against Gemini thus entitles us to
treat any error in the rationale for dismssing the clains

agai nst the other two defendants as harm ess. See Fite v.

Digital Equip. Corp., 232 F.3d 3, 6 (1st Cir. 2000). As in

WIls v. Brown University, 184 F.3d 20, 30 (1st Cir. 1999),

there is no practical |ikelihood that the dism ssed claimcould
have succeeded where the tried claim failed. Ot her circuits
have simlarly found summary judgnent orders harnl ess based on

the inplications of subsequent jury verdicts. See, e.q., &Goss

v. Weingarten, 217 F.3d 208, 219-20 (4th Cir. 2000); Thonpson v.

Boggs, 33 F.3d 847, 859 (7th Cir. 1994), cert. denied, 514 U. S.

1063 (1995); Wng v. Britton, 748 F.2d 494, 498 (8th Cir. 1984).

I'V. The Fiduciary Duty Cl ains

One of the clains made by Brandt charged the directors
of HVD Acquisition Corp. with breaching their "fiduciary duties
to Healthco and HMD Acquisition and their successors,
shar ehol ders, and creditors.” The bankruptcy judge disn ssed
this claimon the ground that these directors owed their duties
to HVD Acquisition and not to Healthco. Even though the
def endants also began to serve as directors of Healthco
begi nning on April 30, 1991, when the tender offer closed, the
bankruptcy judge said that Healthco had by then "already

conmmtted itself to the transaction through its prior board."
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The bankruptcy judge al so said that although these were non-core
claims, he was entitled to determ ne themon the nerits because
the parties had in effect consented to their disposition.

On April 23, 1997, the first day of the jury trial, the
district court announced that it was treating the bankruptcy
court judgnent dismssing the fiduciary duty clains as a
proposed conclusion of law on a non-core matter, 28 U S.C. 8§
157(c) (1), and then said that it was accepting and adopting the
bankruptcy court's recomendati on. In this court, the
def endants argue that Brandt forfeited any appeal when he fail ed
to object to the bankruptcy court's recommendation within ten
days of the district court's recharacterization. See Fed. R
Bankr. P. 9033(hb). But if the bankruptcy court ruling was
converted at that time to a recommendati on, there was no reason
for a further objection since the ruling was sinultaneously
resolved on the nerits by the district court. The district
court's merits resolution is merged in its final judgnent and
properly before us.

Nonet hel ess, all this is for naught. I n his opening
brief Brandt devotes only a single paragraph to the ruling on
HVD Acqui sition's directors that he now seeks to reverse, sayi ng
that any claim for duty breached by the directors of HWD

Acqui sition "survived the nerger." Brandt's terse argunent does
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not attenmpt to address the lower courts' ruling that there was
no breach of any fiduciary duty to Healthco when the critica
deci sion was taken. Brandt's effort to offer new argunents in
his reply brief, after the defendants filed their answering

briefs, cones too | ate. Ri vera- Muriente v. Agosto-Alicea, 959

F.2d 349, 354 (1st Cir. 1992).
V. Discovery Matters

Brandt argues that the bankruptcy court commtted
reversible error in various discovery rulings. None of these
rulings was formally appealed to the district court. However
during a pre-trial telephone conference on February 14, 1997,
the district court judge indicated that he was aware of the
bankruptcy judge's di scovery orders and was reluctant to disturb
them but would nonetheless "allow sonme mninmm amunt of
further pretrial discovery.” To the extent that the district
court did nmodify the bankruptcy court's discovery orders, the
nodi fi ed orders are obviously before us for review

The jurisdictional issue is nore debatable as to the
di scovery orders of the bankruptcy court that were not
di st ur bed. Perhaps the district court's statenments could be
regarded as an inplicit affirmnce of those orders (or at |east
sone of them) on interlocutory appeal; if so, the affirmance

woul d be nmerged into the final judgnent and properly before us.
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We will assume this is so arguendo since it does not alter the
result.

The nmost controversi al of the bankruptcy judge's orders
is that of June 20, 1996, which |limted each side to ten
depositions as of right, in accordance with Federal Rule of
Civil Procedure 30(a)(2), with the remaining depositions to be
conducted from Septenmber through Decenber 1996. Brandt had
al ready taken four depositions and was therefore allowed only
SiXx nmore under the order. But the order also provided that
further depositions could be taken with | eave of the court and
in accordance with the general principles set forth in Rule
26(b) (2). Brandt, who had planned to take sixty or so
addi ti onal depositions, immediately asked the bankruptcy judge
to renove any limt or at |east to all ow dozens of depositions,
and the bankruptcy judge refused.

On Decenber 17, 1996, Brandt asked perm ssion to take
addi ti onal depositions and for a one-nonth extension of the
deposition deadline. Although Brandt identified 19 additional
i ndi vidual s and the subjects in question, the bankruptcy judge
deni ed the notion, saying that it came only two weeks before the
| ong- est abl i shed deadl i ne, a year-and-a-half after the conpl ai nt
was filed, and two-and-a-half years after the trustee began

i nvestigation. The court said it was not inpressed with the
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need for the depositions and that "[p]ermitting the requested
depositions [woul d] unnecessarily increase counsel's fees and
[ woul d] nore likely delay the trial scheduled to begin April 7,
1997."

Brandt t hen sought but was denied | eave by the district
court for an imredi ate appeal. But, thereafter, in a pre-trial
conference on February 14, 1997, the district court all owed each
side to take an additional 20 hours of depositions before trial.
At a further pre-trial hearing on March 17, 1997, Brandt asked
for an adjournment of the April trial to allow for nore
depositions; but after Jlearning that the 20 additiona
deposition hours had not yet been exhausted, the district court
rejected the adjournment notion. Later, the court granted
Brandt two additional depositions during the trial.

Di scovery deci sions by the bankruptcy judge or district
court are reviewed for abuse of discretion, and the discretion
in this area is very broad, recognizing that an appeals court
sinply cannot manage the intricate process of discovery froma

di stance. | n Mddern Continental/Cbhayashi v. Occupational Safety

& Health Review Commn, 196 F.3d 274, 281 (1st Cir. 1999), this

court spoke of the need for "a clear showi ng of nanifest
injustice," saying that, to warrant reversal, the |ower court's

di scovery order nust be "plainly wong" and nmust be shown to
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have resulted in "substantial prejudice" to the conplaining
party. Although at first blush the |imtations inposed by the
bankruptcy judge seemsevere, even when sonmewhat nodified by the
district court, there is nore to the story.

Brandt devotes alnost ten pages of his brief to
expl aining that the case involves a |arge anmount of noney and
many parties and that none of the defendants registered any
objection to his original proposal to take sixty or nore
depositions. Of course, the lack of objection from other
parties is not dispositive; the bankruptcy judge had an
i ndependent responsibility to nanage the litigation and conserve
the resources of the estate. But the size and scope of the
l[itigation m ght well have provided a basis for justifying a
greater nunber of depositions than was all owed.

However, the bankruptcy judge did not say that only ten
depositions were permtted. Obviously concerned with the slow
pace and mounting expense of discovery, he held the plaintiff's
feet tothe fire to nove quickly and then justify any additional
requests for depositions on a case-specific basis. In fact, the
order fixing the ten-depositionlimt referred to Federal Rules’
provi sions setting the criteria for justifying additional
di scovery. Thus, the bankruptcy judge's order is not quite the

arbitrary limt that Brandt suggests.
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The nmore troubling aspect is the bankruptcy court's
refusal in Decenber 1996 to extend the deadline and allow
further depositions. Brandt's request at that tinme was
reasonably detailed as to proposed deponents and the subject
matter for questioning. It is hard to |lean too heavily on the
bankruptcy judge's brief statenent that he was "not inpressed
with the critical nature of the dispositions.” And while the
district judge effectively allowed another four or five
depositions, this was far short of what Brandt had sought even
i n Decenber.

However we m ght otherw se feel about the severe limt
on depositions--and it would take a nore detail ed exam nati on of
the record for us to make a final judgnent--Brandt's opening
brief is wvirtually devoid of any showing that Brandt was
prejudiced. In the entire ten-page discussion there is only a
single elliptical sentence describing a specific witness. Even
this discussion does not make clear why Brandt thinks the
Wi tness was so vital. Thus there is no reason to think that the
out come of the case was affected by the limt on depositions.

Brandt says that this is a catch 22, since one can
never be sure what further discovery m ght have adduced. \While
this (standard) argunment has sonme force, it is not conclusive:

both in justifying discovery and in explaining later why a
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refusal to allow it caused harm |awers are accustonmed to
showi ng specifically just what gaps in their claim and defense
m ght be filled by evidence within the Likely know edge of the
W t ness. And it is just such specifics that are absent from
Brandt's opening brief. Indeed, the trial being over, it should
have been even easier than before or at trial for Brandt to
expl ain just where he thinks that additional depositions could
have filled any apparent gaps in the case presented.

In his reply brief, Brandt does nake a broader, but at
the sane tinme better supported, show ng that he was expected to
conduct too nmuch discovery within too brief a time franme when
one takes into account both depositions and the huge nunber of
docunments to be sorted and anal yzed. But Brandt's tinme frame
may be an artificial one; there is sonme reason to think that he
could have nmade nore progress at an earlier stage and that he
noved too slowy even after the initial discovery deadline was

set in June 1996.7 But we need not resolve this point, since,

‘Brandt says that he had insufficient time to conduct
di scovery between June 1996 (when the case nanagenent order was
adopt ed) and Decenber 1996 (the schedul ed end of discovery), as
well as insufficient time for additional discovery before trial
in April 1997. However, Brandt becanme Healthco's trustee in
OCctober 1993, filed his conplaint in June 1995 and had
possessi on of many of the docunents that he conplains he had
insufficient time to review | ong before June 1996. Further, in
the six nonths between the case managenment order and his notion
for addi ti onal deposi tions, Br andt conducted only six
depositions.
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as we have already noted, argunents first developed in a reply

brief cone too | ate. Ri vera- Muriente, 959 F.2d at 354.

Brandt's second cl ai m of discovery error concerns the
failure of Coopers & Lybrand to produce docunents from Coopers
foreign offices relating to its review of Healthco's year-end
financial statements for 1990. The unsecured creditors earlier
sought to obtain these and ot her papers from Coopers, see Fed.
R. Bankr. P. 2004, and Brandt and Coopers agreed on the
producti on of certain of these docunents, but apparently Coopers
failed to produce docunents fromits foreign offices. Yet it
was not until February 20, 1997, |ess than two nonths before the
schedul ed trial date and six nonths after the bankruptcy court's
deadl i ne for docunent discovery, that Brandt filed an expedited
motion with the bankruptcy court to obtain the audit-related
papers from Coopers.

Al t hough Brandt now offers an explanation as to why
t hese papers were necessary, the request originally filed in the
bankruptcy court nmerely asserted that Brandt "need[ed] to review
all C & L nmenmoranda and audit wor kpapers regardi ng Heal thco's
foreign subsidiaries in order to prepare properly his case for
trial." And, not surprisingly, the bankruptcy court denied the

nmotion w thout expl anation about a week after it was fil ed.
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There is no indication that Brandt then brought the
matter to the attention of the district court by an
interlocutory appeal; nor does it appear that, as trial
approached, he ever asked the district court for belated
docunment di scovery agai nst Coopers, which m ght concei vably have
been justified if a new need arose at the last mnute. In any
event, Brandt apparently never gave the bankruptcy judge the
expl anati on he now gives us as to why the papers from Coopers'
foreign subsidiaries were necessary. Faced only with a bland
and belated statenment that the papers were needed, the
bankruptcy court acted within its discretion in denying the
requested di scovery.

Finally, Brandt says that the bankruptcy court erred
in refusing to permt him to discover the identity of the
beneficial owners of the Healthco shares that were tendered by
J.P. Morgan and Chancell or. Brandt argues that this information
was necessary so that Brandt could direct its unjust enrichnent
cl ai s agai nst those who actually benefitted from the $15 per
share buyout of Healthco stock. This point takes on added
significance because the bankruptcy court relied on the fact
that J.P. Mrgan and Chancellor were nerely recordholders in

di sm ssing the unjust enrichment clainms against them

-33-



Brandt attenmpts to show that the denial of an
opportunity to discover beneficial ownership was based on the
bankruptcy court's m sconstrual of its own orders. However,
there is no indication that a ruling on this discovery i ssue was
ever sought from the district court. In any case, the jury
rejected the unjust enrichment clains directed at defendants who
were both stockholders and active in pronmoting the LBO, it is
very hard to see how Brandt coul d have expected a nore favorable
result if he had unearthed the names of passive beneficial
st ockhol ders for whom record ownership was held in the nanme of
J.P. Morgan or Chancellor.

VI . Conduct of the Trial

Brandt objects to a set of alleged errors occurring
during the course of the trial and says that the errors and
m sconduct of defense counsel fatally tainted the verdict.
Specifically, Brandt objects to references to settlenments with
ot her defendants, adm ssion of an expert's testinony and report,
time limts inposed by the trial judge, restrictions on the
“publication" of docunents to the jury, and comrents or evi dence
designed to paint the trustee or the trustee's counsel in a bad
light. We consider the clains of error in the order in which

Brandt has briefed them
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First, citing Mlnnis v. AMF., Inc., 765 F.2d 240

(1st Cir. 1985), Brandt conplains of references to settlenents
Brandt reached with other defendants. In Mlnnis, this court
construed broadly Federal Rule of Evidence 408, which excludes
settl enments when offered to prove the validity or invalidity of
aclaim |d. at 246-48. There, the plaintiff, the victimin a
not orcycl e accident, had sued the manufacturers (for naking a
def ective product); the plaintiff had also previously obtained
a settlement paid on behalf of the driver of a car that had hit
the motorcycle, and the trial court admtted evidence of the
settlement to show that the accident had been caused by the
driver of the car rather than the faulty manufacture of the
not orcycl e. Id. at 241-42. Mclnnis held that using the
settlement agreenment to show causation anmounted to using it to
show the invalidity of a claim and found that the error in
adm tting evidence of the settlenent required a newtrial. 1d.
at 246- 48.

Here, Brandt says that one of the defendant's opening
statenents at trial mentioned Brandt's settlements with other
parties. However, the passages that Brandt identifies refer not
to settlenents but to the fact that Brandt had initially sued 69
peopl e or businesses. The thrust was not that other defendants

had settled (and were therefore the real perpetrators) but
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rather that Brandt was a plaintiff who sued everyone in sight
regardl ess of whether the individual defendant was responsible.
This was not an offer of proof of, or a reference to, a
settlenment, which is what Rule 408 and Mlnnis are concerned
wi t h.

Some of Brandt's discussion of this issue suggests that
he is concerned not so much with the inference of settlenent,
but with the inference that a large nunber of parties were
responsi ble for the transaction but the blame has been unfairly
focused on the few remaining at trial. VWhile this was a
possi ble inference, it is not clear that, in this respect, the
comments conpl ained of were very helpful to the defendants;
i ndeed, they mght rather have suggested that the parties
remai ning at trial were those nost responsible. In any event,
the trustee nakes no substantial effort to make a real show ng
of prejudice.

Brandt also refers in his brief to a closing argunment
by defense counsel insinuating that the proof offered in the
trial of negligence by Coopers & Lybrand "underm nes the
integrity of the case against the defendants in this courtroom"”
VWhet her or not the inference is a fair one, once again it has
nothing to do with settlenent, there having been affirmtive

evi dence agai nst Coopers & Lybrand offered during the tria
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itself. It is worth adding that the first references to
settl ement were made not by defendants but by Brandt's counsel.

Cf. WIllco Kuwait (Trading) S.A. K. v. deSavary, 843 F.2d 618,

625 (1st Cir. 1998).

Second, Brandt says that the district court erred in
permtting the defendants to call Robert W Berliner--Brandt's
accounting expert--to exam ne hi mabout portions of a report he
had prepared for Brandt. The disputed portion of the report
concerns Berliner's conclusion that Coopers had negligently
performed the Healthco audit for 1990; the inplication, which
def endants hoped would be drawn, was that Coopers and not the
def endants at trial bore responsibility for the unhappy outcone
of the LBO. Brandt made a tinely objection that the report was
hearsay and now says that evidence regarding it was highly
prejudi cial and shoul d have been excl uded under Federal Rule of
Evi dence 4083.

Brandt expressly admts in his opening brief that the
def endants had "a right to argue that Coopers was the cause of
the failure of Healthco," but objects that the defendants were
obliged to prove this through their own evidence and expert
Wi tnesses. The latter is an overstatenent: at Brandt's behest,
Berliner gave testinony arguably inmplying that Coopers did not

bear responsibility for the failure of Healthco, so he certainly
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could be cross-exam ned and inpeached on this issue. \Wether
the Berliner report was adm ssible as the adm ssion of an
opposi ng party, and therefore adm ssible not just to i npeach but
as proof of the facts asserted in it, is a different question
whi ch the district court resolved in favor of the defendants.
The district court, supported on appeal by the
def endants, viewed the report as an adm ssion of Brandt through
an agent (the expert) acting within the scope of his agency, and
therefore found it adm ssible under Federal Rule of Evidence
801(d)(2)(D). Since the report was prepared by Berliner during
his work for Brandt, it mght at first blush seem to fit
confortably within this rule, assum ng always that Berliner
coul d be regarded as an agent for this purpose. Some authority
points in this direction but the Third Circuit enphatically
di sagrees, saying that an expert is nore |ike an independent
contractor offering his own opinion and is not "controlled" by

the party who enploys him Kirk v. Raymark Indus., Inc., 61

F.3d 147, 163-64 (3d Cir. 1995), cert. denied, 516 U.S. 1145

(1996) (discussed in 30B G aham Federal Practice and Procedure

§ 7022, at 202 n.1 (2000)).
The authorities are fairly sparse, but we need not
deci de the Rule 801(d) issue. Prior to introducing in evidence

the pertinent portion of the report, the defendants asked
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Berliner questions and elicited statenments from him as to
Cooper's actions that covered nore or |less the same ground as
the report. As noted above, the defendants' questions were
perm ssi bl e cross-exam nati on. The resulting statenments--not
unexpected unless Berliner was prepared to contradict his
report--were in-court statenents not subject to a hearsay
obj ecti on. Accordingly, even if the report itself were
obj ectionable, any error in its adm ssion is rendered harm ess

by the questioning of Berliner. See Texaco P.R., lnc. .

Departnment of Consumer Affairs, 60 F.3d 867, 886 (1st Cir.

1995).

As for the objection under Rule 403, it is hard to
understand Brandt's argument. Brandt agrees that whether
Coopers was careless was a pertinent issue and Berliner's
testimony and report were directed to that question. No doubt
the testinony had nore inpact because it came from Brandt's own
expert, but the expert was one whom Brandt hinself had called to
testify at trial and who had given testinony that m ght
ot herwi se have led the jury to believe that Coopers was not at
fault. Assumi ng a Rule 403 objection to the Berliner evidence
was preserved, it was not error under Rule 403 to allow the

evi dence.
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Third, Brandt objects, in the caption of one section
of his opening brief, to the district <court's placing
"unreasonabl e pre-determned tinme limtations upon the trial,"
i.e., 60 hours. Then--in the body of the discussion--he
devel ops two argunents: that defense counsel manipul ated the
time limts to Brandt's di sadvantage (nam ng w t nesses, forcing
Brandt to reserve sonme of his tinme to cross-exam ne them and
then not calling those witnesses); and that the district court
prom sed Brandt that he could use all of his otherw se unused
time for his closing argunent but then limted himto four and
a half hours when he still had ten hours remaining.

How trial time should be I|imted--obviously sone
limtations are appropriate--raises interesting problens, see

Borges v. Qur Lady of the Sea Corp., 935 F.2d 436, 442-43 (1st

Cir. 1991), but they need not be addressed here because (despite
the caption in the opening brief) Brandt's argument makes no
effort to show that the 60 hours of trial tinme allotted to each
side was unreasonabl e. The related suggestion that defense
counsel nmanipulated the time limts by listing wtnesses who
were not called is nmentioned in a single sentence, is not

seriously supported, and is therefore waived. Massachusetts

Sch. of Law v. Anmerican Bar Ass'n, 142 F.3d 26, 43 (1st Cir
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1998).8 We add that we have found no additional serious support
for this claimin Brandt's earlier argunments to the district
court on this sanme issue.

The bulk of Brandt's argunent is directed to a
different and, as presented, nore striking claim that the
district court promsed unlimted time for closing argunent (so
|l ong as the 60-hour linmt was not exceeded) and then broke this
prom se. Brandt describes a colloquy during the trial where the
district court allegedly "prohibited the Trustee's counsel from
publishing to the jury rel evant portions of vol um nous docunents
t hat had been received in evidence"; and Brandt then quotes his

counsel as asking the court whether it was "going to inpose any

l[imtation on the time of closing assuming | still have it
available in my allotted hours.” Brandt's brief then quotes the
court as saying: "You can have any |ength of closing."

The trial transcript shows that the district court
never made an unconditional pronmise to allow Brandt to use any
unused tinme in closing argunent. The district court said, "You

can have any length of closing as long as--" and was then

interrupted by Brandt's counsel who said, "Then that solves a

8A sim | ar | ack of devel opment marks Brandt's suggestion, in
the "lssues Presented" portion of his opening brief, that the
district court erred in inmposing a tinme penalty after Brandt
made an unsuccessful notion.
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ot of my problem"” Shortly before the close of evidence, the
court made clear that it did not intend to all ow Brandt to nmake
a ten-hour closing argunent even though he still had ten hours
left on his clock and, despite a pro forma protest, Brandt then
suggested four and a half hours and nmade no effort to show t hat
this would prejudice him or that he could not present the
substance of his case inthis time frane. In the end he el ected
to use less in order to conplete his argument wi thin one day.
Providing no specifics, Brandt intimtes that he was
somehow limted in his ability to publish docunents or
deposition transcript evidence to the jury during trial and that
he hoped to use the closing argunment to read portions of this
evidence to the jury. 1In fact, the trial transcript shows that
Brandt published a great deal of such evidence during the trial,
and the colloquy to which he refers to show that he was limted
actually appears to have been concerned with how the materials
were presented, the district court having objected to Brandt's
counsel reading deposition pages at length to the jury while
purporting to question the witness. Once again, Brandt's brief
points to no specific material, let alone material of vita
i nportance, that he was effectively prevented frompublishingto

the jury.
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Fourth, Brandt argues that during the course of the
trial, sone defense counsel made argunents or introduced
evi dence besm rching the character of the trustee by suggesting
that he was in the business of acting as a trustee for nmany
bankrupt conpani es, that he received fees based on t he ambunt of
noney he coll ected, that in the past he had sued many def endants
on clains like the ones pressed here, that he hired his own
conpany to provide adm nistrative services to the estate, and so
on. These charges, says Brandt, were irrelevant and (if
margi nally relevant in sone respects) far nore prejudicial than
is proper under Rule 403.

Brandt's conpl ai nts woul d have nore force i f he had not
invited many of these "charges” by the clains that his counsel
made during opening argunent, clains |ater echoed by Brandt
hi msel f when he briefly appeared as a wi tness. I n opening to
the jury, Brandt's counsel sought to paint a picture of the
trustee as essentially a neutral party engaged in a quasi-
official function: counsel said that the trustee was
"supervised" by the bankruptcy judge, was "a disinterested
party” and would not "get to keep any of the noney [from a
verdict] himself." Later, Brandt himself told the jury that the
noney recovered from defendants would be "dissem nated" to

Heal t hco's creditors. During cross-exam nation, Brandt conceded
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that the trustee would receive "a comm ssion” fromlitigation
proceeds based on a percentage fornmula. See 11 U S.C. 8§ 326(a).

But even assum ng that counsel for the trustee did not
provoke defense counsel's responses, and that one or nore of the
def ense counsel went too far in sonme of their remarks, the trial
j udge addressed the issue appropriately. After concl uding that
the comments were inmproper, the judge rebuked counsel and
directed the jury to disregard the coments. It is our practice
to presune that such instructions are followed, unless the
evi dence is hopelessly sure to warp the jury's judgnent. Conde

v. Starlight I, Inc., 103 F.3d 210, 213 (1st Cir. 1997).

The sane conclusion, and nuch of the sanme anal ysis,
applies to Brandt's conplaints about remarks in some defense
counsel's closing argunents that Brandt believes wunfairly
portrayed his attorneys in an ill light. As with the comments
regarding Brandt hinself, the trial judge responded to the
remar ks about Brandt's attorneys by instructing the jury to
di sregard negative comments about their integrity. W t hout
approving every remark or question posed by defense counsel, we
find that this is not a case in which the verdict should be

overturned or a new trial required. Cf. Fernandez .

Corporacion lInsular de Sequros, 79 F.3d 207, 210 (1st Cir.
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1996); United States v. Maccini, 721 F.2d 840, 846-47 (1st Cir.
1983).

Affirned.
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