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GARCI A- GREGORY, District Judge. Pl &ci do Cabral was

convicted, following ajurytrial, for attenpting to re-enter the
United States after havi ng been previ ously arrested and deported, in
violation of 8 U.S.C. §8 1326. On appeal, Cabral argues that the
district court erredindenying his notionfor acquittal because he did
not attenpt tore-enter the United States, and because he | acked a
specificintent todo so, asthe statute all egedly requires. Cabral
al so contends that the district court erred by failingtoinstruct the
jury on specific intent as an elenent of the offense. W affirm
BACKGROUND

I n 1988, Cabral was arrested and deported to t he Doni ni can
Republic. Prior to his deportation, the immgration authorities
expl ai ned t o hi mt he process by whi ch he coul d seek pernmissiontore-
enter the United States, which included obtaining consent fromthe
Uni ted States Attorney General before comencingtravel tothe United
States. When Cabral showed up at the detentionfacility prior tohis
deportation, he did not have his alienresident cardw th him thus, he
did not turn it over before returning to the Dom ni can Republic.
Fol |l ow ng hi s deportation, the |l NSrevoked Cabral’s resident alien
status, thereby invalidating his card, which had a 2002 expiration
dat e.

On May 19, 1999, Cabral arrived at theimm gration booth at

t he San Juan I nternational Airport. Cabral handed the i mm gration
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i nspector hisinvalidalienresident card, a Dom ni can passport | acki ng
any type of visa or other authorizationto enter the United States, and
a Custons Declaration formfeaturing a Puerto Rico address as his
al | eged “Pl ace of Residence.” Cabral did not advise the authorities
about his deportation status at that tinme. Wen the imm gration
i nspector entered Cabral’s informati oninto the system he | earned t hat
a person with Cabral’ s nane and bi rt hdat e had been previ ousl y deport ed.
As aresult, Cabral was taken to a secondary i nspecti on area. Once
there, theimmgrationinspectorsretrieved fromhi ma one-way ticket
fromt he Domi ni can Republic to Puerto Rico, and $4. 10 i n cash. Cabral
carried no credit cards.

The i nspect or asked Cabral whet her he had experi enced any
previ ous problens withthe authorities, particularly theinmmgration
authorities. Cabral repliedhe had not. After taking his fingerprints
and advi si ng hi mthat a positive FBI mat ch woul d be regarded as | yi ng
to a federal | aw enforcenent officer, the i nspector asked Cabr al
whet her he wi shed to reconsider his answer. Cabral did so and
acknow edged hi s prior deportation. Cabral also admtted that he had
been advi sed about the need to obtain the express consent of the
Attorney General prior tore-entering the United States. Cabral
adm tted t hat he had not yet sought a wai ver, but said he w shed to do
so at that tinme. Cabral was thereafter placed under arrest for

illegally seeking re-entry into the United States.
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On Septenber 2, 1999, after atwo-day trial, thejury found
Cabral guilty of violating 8 U . S.C. 8 1326. The district court
sentenced Cabral to a prison termof 96 nonths, with a three-year
supervi sed rel ease term

STANDARD OF REVI EW

I n determ ning the sufficiency of the evidence, “we viewt he

facts and witness credibility determ nations, as well as draw

reasonabl e i nferences, infavor of the governnent.” United States v.

Freeman, 208 F. 3d 332, 337 (1st Cir. 2000). As |ong as the evi dence,
t aken as a whol e, warrants a judgnent of conviction, the evidenceis

legally sufficient. |d.; seeUnited States v. O bres, 61 F. 3d 967, 970

(1st Gr. 1995). Since Cabral tinely objectedtothe district court’s
failuretoinstruct onspecificintent as an el enent of the of f ense,

hi s chal  enge i s subject to harmess error review. Scarfo v. Cabletron

Sys. Inc., 54 F.3d 931, 939 (1st Cir. 1995).

DI SCUSSI ON

The governnent charged Cabral withaviolation8 U.S.C. §
1326, which prohibits attenptedre-entry intothe United States by a
deported alien. Inorder toobtainaconvictionfor this offense, the
government was required to prove four el enments: (1) that Cabral was an
alienat thetine of the all eged of fense; (2) that he had previously
been arrest ed and deported; (3) that he attenpted to enter the United

States; (4) that he had not received the express consent of the
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Attorney General of the United States to apply for readm ssiontothe
United States since thetine of his previous arrest and deportati on.

See United States v. Cardenas-Al varez, 987 F. 2d 1129, 1131-32 (5th Cr.

1993).

The princi pal question on appeal i s whet her the evi dence
supports afinding that Cabral attenptedtore-enter illegallyintothe
United States. Cabral does not di spute that he was an alien at the
time of his arrest, that he had been previ ously arrested and deport ed
t o t he Dom ni can Republic, and t hat he di d not recei ve advance consent
fromthe Attorney General of the United States prior toarriving at the
port of entry. Nonethel ess, Cabral contends that his intent was not to
re-enter the United States but rather to request perm ssion at the port
of entry. Had the inm grationinspectors inforned hi mthat he could
not obtain perm ssionto enter at the port of entry, he argues, he
woul d have returned to the Dom ni can Republic.

The evi dence presented at trial belies Cabral’s contention.
Upon his arrival at the port of entry, Cabral nmade no i nmedi ate effort
toinformthe authorities about his deportation status. Instead, he
handed i mm gration authorities aninvalidalienresident card (which
appeared validonits face and had a 2002 expi rati on date), a Dom ni can
passport w thout a visa, and a Custons Declarationformw th a Puerto
Ri co address as his putative place of residence. At no point during

thetinme he spent at theinitial inspectionareadid Cabral indicate
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t hat he was nerely there to request a wai ver fromt he Attorney General .

It was only at the secondary i nspection poi nt —and even then after

sone prodding - that Cabral finally divulged his deportation status.

An alien who has been deported and, wthout prior
aut hori zation, voluntarily approaches a port of entry and makes a f al se
cl ai mof residency has attenptedtore-enter the United States and,
therefore, has therequiredintent to support a conviction under §

1326. See United States v. Gracidas-Ul i barry, 192 F. 3d 926, 930 (9th

Cir. 1999); Cardenas-Al varez, 987 F. 2d at 1133. Here, the evi dence

supports a findingthat Cabral’s acti ons were desi gned to convi nce the
imm gration authorities that he was entitled to enter the United
States. Cabral sought to pass hinself off as a | egal resident by
maki ng a fal se cl ai mof resi dency at the port of entry.! Moreover,
Cabral ’ s suggestion that he nerely i ntended to request a wai ver from
the Attorney General and, if rebuffed, toreturn to the Dom nican
Republic, is di singenuous. The evidence shows that Cabral had only a

one-way ticket fromSanto Dom ngoto Puerto Rico and |l ess thanfive

! It should also be noted that, in light of Cabral’s
deportation status, he was required to obtain a visa fromthe
Dom ni can authorities, in addition to the Attorney General’s

consent, prior to departing to Puerto Rico. A visa would not
have been required, however, had Cabral shown his seem ngly
valid alien resident card. Thus, it appears |likely that he was
able to depart from the Dom nican Republic w thout a visa by
using his canceled alien resident card.
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doll ars in his possession — sinply not enoughtoreturn, evenif he
wanted to do so.

Cabral’ s actions at the port of entry showthat he attenpted
to deceivetheinmgrationauthoritiesintoallow nghimtore-enter
the country. He knewthat he was required to obtain pernm ssion from
the Attorney CGeneral prior tocomngtothe United States, but failed
to do so. He knew (or shoul d have known) t hat his alienresident card
was no | onger valid, yet hetriedtouseit at the port of entry. 1In
all likelihood, Cabral realizedthat the chances that he woul d obt ai n
perm ssion were slim and he deci ded to take a cal culated ri sk i n order
tonmeet wwthhisfamly. Unfortunately, his strategy backfired. He
now nmust face t he consequences of his actions. The evidence anply
supports the jury’s finding that Cabral attenpted to re-enter the
United States in violation of 8 U S.C. § 1326.

Cabral next contends that the governnent was requiredto
prove that he had a specificintent tore-enter the United States, and,
as acorollary, that the district court should have instructedthe jury
on specific intent as an el enent of the of fense. Cabral’s argunent that
8§ 1326 contains a specific intent requirenment has not been well
received by the courts. O thetencircuit courts that have consi dered
whet her t he governnment is required to prove that a defendant had a
specificintent toreenter the United States, nine have saidit is not.

See United States v. Soto, 106 F. 3d 1040, 1041 (1st Cir. 1997); see
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alsoUnited States v. Martus, 138 F. 3d 95 (2d Cir. 1998) ( per curiam;

United States v. Espi noza-Leon, 873 F. 2d 743 (4th Gr. 1989); Uni t ed

States v. Quzman- Gcanpo, 236 F. 3d 233 (5th Gr. 2000); United States v.

Hussein, 675 F. 2d 114 (6th Cir. 1982); United States v. Gonzal ez-

Chavez, 122 F.3d 15 (8th Cir. 1997); United States v. Ayala, 35 F. 3d

423 (9th Cir. 1994); United States v. Hernandez, 693 F. 2d 996 (10th

Cir. 1982); United States v. Henry, 111 F. 3d 111 (11th Cir. 1997); cf.

United States v. Anton, 683 F.2d 1011 (7th Cir. 1982)(2-1

deci si on) (Posner, J., dissenting).

We need go no further. Evenif we decidedto entertainthe
specific intent i ssue (whi ch appears to have been squarely rej ect ed by
the Soto Court in any event), the evidence hereis sufficiently strong
t o support afindingthat Cabral specifically intendedtore-enter the
United States.

Accordingly, the district court’s denial of Cabral’s notion
for acquittal, and the decisionnot toinstruct thejury on specific
intent as an elenent of the offense, was proper.

CONCLUSI ON

The judgnent of the district court is affirnmed.



