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TORRUELLA, Chief Judge. According to the prosecution,

Kennet h Phoeni x "al nost commtted the perfect crime . . . except for
one m stake." Based onthat m stake -- a bl ood-soaked fingerprint | eft
near t he scene -- Phoeni x was convi cted of the first degree nurder of
Raynmond Green. Al t hough Phoeni x' s def ense counsel cross-exam ned t he
forensic serologist and fingerprint experts presented by the
Commonweal t h of Massachusetts, he did not call defense expertsto
further contradict their testinmony. Phoenix nowclains that his
attorney's decision not to call such experts denied him his
constitutional right toeffective assi stance of counsel. Having had
his petitionfor awit of habeas corpus denied by the district court,
he appeal s tothis Court. For the reasons stated herein, we affirmthe
deci sion of the district court.

BACKGROUND

As our previous deci sion, Phoeni x v. Mat esanz, 189 F. 3d 20,
22-24 (1st Gr. 1999), summari zes this case's procedural history prior
tothedistrict court's deni al of habeas, we need provide only a bri ef
sunmary here.

Raynmond Green was a pl ant manager at t he Bel chertown St ate
School . On August 4, 1986, he was found dead in his of fice, shot five
times. Police found pi eces of a green scouring pad on his face and on
the fl oor of his office, aswell asinanetal drumonthe first floor

of theplant. Inthat drumpolice al so found a crunpl ed brown paper
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bag. Fingerprints and bl ood were found on t he paper bag. Two experts
presented by t he Commonweal th testified at trial that theidentifiable
fingerprints on the bag bel onged to Phoeni x, who was one of 63
enpl oyees supervi sed by G een. Expert serol ogi st Dr. Moses Schanfi el d
testifiedthat the bl ood fromthe only successfully tested bl ood stain
was consistent with Green's bl ood and i nconsi stent wi t h Phoeni x"s
bl ood. Based | argely on t hese two pi eces of incrimnnating evidence,
Phoeni x was convi ct ed.

Al t hough Phoeni x' s counsel, Wl liamBennett, had retai ned a
forensi c serol ogi st and a fingerprint anal yst, he called neither to
testify. The serologist, Dr. Brian Waxall, later filed an affi davit
stating that he woul d have testified that the allotype bl ood test
perfornmed by Schanfi el d yiel ded scientifically meaningl ess results.
W axal I woul d have further testifiedthat noscientific basis existed
t o concl ude that the tested stain was either consistent wwth Geen's
bl ood or i nconsi stent with Phoeni x' s bl ood. The fingerprint expert,
Her bert MacDonnell, filed an affidavit statingthat the fingerprint
| acked sufficient detail to beidentifiedeither as Phoenix's or not
Phoeni x' s.

After Phoeni x' s direct appeal s were deni ed, ultimately by the

Massachusetts Suprene Judi ci al Court, Conmbnweal th v. Phoeni x, 567

N. E. 2d 193 (Mass. 1991), he filed a second notion for a newtrial

cl ai m ng that he had been deni ed ef fecti ve assi st ance of counsel based

- 4-



on Bennett's failureto call Waxall and MacDonnel|l. The Superi or
Court deni ed his notion, as did a singl e gatekeeper justice of the SIC
The federal district court then found that Phoeni x was not procedural ly
barred fromfiling a habeas petition based onineffective assi stance of

counsel, adecisionwe affirned. See Phoeni x v. Mat esanz, 189 F. 3d 20

(1st Gr. 1999). After remand, the district court ruledonthe nerits
of Phoeni x's petition, ultimtely concluding that the state court
deci si ons di d not invol ve an unreasonabl e application of theStrickl and

v. Washington, 466 U S. 668 (1984), standard for determ ning

ineffective assi stance of counsel.
DI SCUSSI ON
Appl yi ng the habeas corpus statute
Inenacting the Antiterrori smand Ef fecti ve Death Penal ty Act
(AEDPA), Congress placed newrestrictions on the power of federal
courtstogrant wits of habeas corpus to state prisoners. As rel evant
here, 28 U S.C. 8§ 2254(d)(1) was revised to provide:

(d) An applicationfor awit of habeas corpus on
behal f of a person in custody pursuant to the
j udgnment of a State court shall not be granted
wi th respect to any cl ai mt hat was adj udi cat ed on
theneritsin State court proceedi ngs unl ess t he
adj udi cation of the claim -

(1) resultedin adecisionthat was contrary to,
or involved an unreasonabl e application of,
clearly established Federal | aw, as determ ned by
the Supreme Court of the United States.



Until |ast Term the Supreme Court had not been presented
with the opportunity to el uci date t he neani ng of the revi sed provi si on,
and t he vari ous courts of appeals, includingthis Court, had been | eft

to take our best shots. See, e.qg., Geen v. French, 153 F. 3d 865 (4th

Gr. 1998); OBrienv. DuBois, 145 F. 3d 16 (1st Cir. 1998); Drinkard v.

Johnson, 97 F. 3d 751 (5th Cir. 1996); Lindh v. Mirphy, 96 F. 3d 856 (7th

Cir. 1996). However, inWllians v. Taylor, 120 S. Ct. 1495 (2000),

the Supreme Court provided the first explicit guidance on the
construction of this section of the AEDPA, fortuitously inthe very
context of a clai mof ineffective assistance of counsel.® It istothis
deci sion that we must now turn.

Addressing a case out of the Fourth Circuit, Wllians v.
Tayl or, 163 F.3d 860 (4th Cir. 1998), the Suprene Court generally
uphel d Green's interpretation of §8 2254(d) (1), al beit with several
significant differences. The Court began by sustaining the Geen
conception of the "contrary to" cl ause, hol ding that the cl ause applied
intwo types of situations. First, "a state-court decision wl|l
certainly be contrary to our clearly established precedent if the state
court applies arulethat contradicts the governinglawset forthin

[ Suprenme Court] cases.” Wllians, 120 S. Ct. at 1519. For exanpl e,

L InWlIlianms, Justice O Connor deliveredthe sectionof themjority
opinioninterpreting 8 2254(d)(1), see Wllians, 120 S. Ct. at 1518-23,
but Justice Stevens delivered the section applyingtheStrickl andtest
tothe facts at hand, seeid. at 1512-16. WIIlians was deci ded after
the briefs were filed in this case.

-6-



requiring apetitioner to nmeet a higher burden than that provided for

inStrickland would be contrary to clearly established Suprene Court
precedent. See id. Second, "a state-court decision wll also be
contrary to this Court's clearly established precedent if [it]
confronts a set of facts that are materially indistinguishable froma
[ Suprenme Court decision] and neverthel ess arrives at a [different
result].” ld. at 1519-20. However, Justice O Connor noted that the
run-of-the-ml| state-court case, applyingthe correct legal ruletoa
new set of facts, would not fit confortably withinthe "contrary to"
cl ause of 8§ 2254(d)(1). To place such a case withinthat cl ause woul d
sap the "unreasonabl e application” clause of any nmeaning. See id
The Court then found that the Fourth Circuit was again
generally correct as to its interpretation of the "unreasonabl e
application” clause. Green hel d that an "unreasonabl e appl i cati on" of
Suprene Court precedent occurs when (i) "the state court identifies the
correct governing legal rule. . . but unreasonably appliesit tothe
facts of the particular [case],"” and (ii) when "the state court either
unr easonabl y extends a | egal principlefrom[Suprene Court] precedent
to a newcontext where it should not apply or unreasonably refuses to
extend that principletoanewcontext whereit shouldapply.” 1d. at

1520 (citing G een, 153 F. 3d at 869-70). The Court endorsed the first

approach, seeid. at 1520-21, whil e wi t hhol di ng j udgnment on t he second,

see id. at 1521.



However, the Court refused to endorse the Fourth Circuit's
determ nati on of "what exactly qualifies" as an unreasonable
application of | awunder § 2254(d)(1). Geenlimted unreasonabl e
applications to those cases whereall reasonabl e jurists woul d agree
that the state court applicationof | awi s unreasonable. See G een,
153 F. 3d at 870. The Supreme Court concl uded t hat such an approach
provides little assistance to federal courts, andis infact m sl eading

inits subjectivity. See Wllianms, 120 S. Ct. at 1521 (noti ng t hat

under such a standard, any conflicting authority, including a 2-1
split, would foreclosereview). Instead, the federal habeas court
"shoul d ask whether the state court's application of clearly
establ i shed federal | awwas obj ectively unreasonable.” 1d. A though
"unr easonabl e" may be difficult to define, Justice O Connor noted t hat
itisatermfamliar tothelegal world andto federal judges. At the

very | east, anunreasonabl e application of federal |awdiffers froman

incorrect applicationof federal law. Seeid. at 1522 (citing Wight
v. West, 505 U. S. 277, 287 (1992), for this distinction). In sum
"[u] nder 8§ 2254(d) (1)'s 'unreasonabl e application' cl ause, a federal
habeas court may not issue the wit sinply because that court concl udes
initsindependent judgnent that the rel evant state-court deci sion
appliedclearly established federal | awerroneously or incorrectly.

Rat her, that application nust also be unreasonable.” |d.



Finally, Justice O Connor noted that so-called"oldrul es”

under Teague v. Lane, 489 U. S. 288 (1989), would qualify as "clearly
establ i shed Federal | aw, " the only caveat bei ng t hat post- AEDPA, such
"ol drules" couldonly stemfromt he Suprenme Court's jurisprudence.

See Wllians, 120 S. Ct. at 1523.

The Suprenme Court then applied its Wllians v. Taylor

anal ysi s to the deni al of effective assistance of counsel, concl udi ng

that "[i]t is past questionthat therule set forthin[ Strickland]

qualifies as 'clearly established | aw, as detern ned by t he Suprene
Court of the United States.'"Wllians, 120S. C. at 1512. The Court
noted that the Strickland test, "of necessity," requires a case-by-case
exam nati on of the evidence, but held that such case-specific concerns
"obviate neither theclarity of therule nor the extent to whichthe
rul e must be seen as 'established by this Court." 1d.

1. The Strickl and Standard

The Court inW Il Ilians nicely summari zed t he rel evant aspects

of the Strickland test:

[A] violationof theright [toeffective
assi stance of counsel] has two conmponents:

"First, the defendant nust show t hat
counsel's performance was deficient. Thi s
requi res show ng that counsel namde errors so
serious that counsel was not functioning as the
' counsel ' guarant eed t he def endant by the Si xth
Amendnent. Second, the defendant nust showt hat
t he defi ci ent performance prej udi ced t he def ense.
Thi s requi res showi ng that counsel's errors were
so serious as to deprive the defendant of afair
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trial, a trial whose result is reliable."
Strickland, 466 U.S. at 687.

To establ i shineffectiveness, a"defendant
must show t hat counsel's representation fell
bel ow an obj ecti ve st andard of reasonabl eness. "
Id. at 688. To establish prejudice, he "nust
showthat thereis areasonabl e probability that,
but for counsel's unprofessional errors, the
result of the proceeding would have been

di fferent. A reasonabl e probability is a
probabi lity sufficient tounderm ne confidencein
the outconme.” |d. at 694.

Wlliams, 120 S. Ct. at 1511-12.

InStricklanditself the Suprene Court spoke i n nore detail
about the deferential |evel of scrutiny involved in this review,
particularly with respect to potentially strategi c deci sions nmade by
counsel . The Court cautioned as tothe use of hindsight: "It is all
too tenpting for a defendant t o second- guess counsel ' s assi stance after
conviction . . . , and it is all too easy for a court, exam ning
counsel ' s defense after it has proved unsuccessful, to conclude that a
particul ar act or om ssion of counsel was unreasonable." Strickl and,

466 U. S at 689; see also United States v. Natanel , 938 F. 2d 302, 310

(1st Gr. 1991) (cautioning that "[the fact that] counsel's sel ection
of a stratagemmay, inretrospect, have proved unsuccessful, or even
unwi se, is not theissue"). The defendant, as aresult, nust "overcone
t he presunption that, under the circunstances, the chall enged action
'm ght be considered sound trial strategy.'" 1d. (quotingM chel v.

Loui siana, 350 U. S. 91, 101 (1955)). Specifically, acourt nust judge
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t he reasonabl eness of counsel 's chal | enged conduct on the facts of the
case at the time of that conduct. Moreover, "counsel is strongly
presuned t o have render ed adequat e assi st ance and nade al | si gni fi cant
deci sions in the exerci se of reasonabl e prof essi onal judgnent." 1d. at
690. Inshort, "strategi c choi ces made after t horough i nvesti gati on of
law and facts relevant to plausible options are virtually

unchal | engeable." 1d. (enphasis added).?

2 W should note that " virtually unchal | engeabl e" does differ from
"unchal | engeabl e.™ Qur overall task accordingtoStricklandisto
det er mi ne whet her the chal | enged "acts or om ssions [are] outsidethe
wi de range of professionally conpetent assistance.” Strickland, 466
U S at 690. Inmkingthis statenent, the Suprene Court citedw th
approval the Court of Appeal s approach to strategi c deci si on- maki ng,
whi ch had i n fact al | owed chal | enges when "t he choi ce was so patently
unreasonabl e that no conpetent attorney would have nmde it."
Washington v. Strickland, 693 F.2d 1243, 1254 (5th Cir. 1982).
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I11. Application to Phoenix's Appeal

Under Stri ckl and, we nust ask whet her def ense counsel's

deci sion not to call either defense expert was an act that falls bel ow
"an obj ective standard of reasonabl eness.” However, if the state court
applied the correct test, we cannot answer this questi on de novo. See
Wlliams, 120 S. Ct. at 1519-20 (holding that application of the

Strickland test is under the unreasonabl e application prong of 8§

2254(d)(1)). A though Justice Fried, as single gatekeeper justice of
the SJIC, didnot citeStricklandin his analysis, it isclear fromhis
| anguage t hat hi s deci si on denyi ng Phoeni x' s noti on was based on t he
judgnment that the failure to call Waxall was a strategic choice:

It isthis strategy which defendant nowcl ai ns
anounted to i neffective assi stance of counsel .
The defendant clainms that if only the expert
witness, Dr. Waxall, had beencalledtotestify,
it would have had a damaging effect on the
Commonweal t h' s own expert testinony regarding the
cruci al bl ood testinony. But the subject of the
reliability of the Conmonweal th's testinony on
t hi s score had been so t horoughl y canvassed bot h
at trial, by cross-exam nati on by defendant's
counsel, and t hen exam ned by the full court on
pl enary review, that | think the claim of
i neffectiveness of counsel is sofar-fetched as
to be insubstantial.

Phoeni x v. Commonweal t h, No. SJ-96-0571, at 4-5 (SJC Menor andum Fri ed,

J., May 8, 1997). The strategy to which Justice Friedreferred was

describedinthe prior decisionof thefull SIC. See Commonwealth v.

Phoeni x, 409 Mass. 408, 421 n.8 (1991). Indenyingleavetoadmt into
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t he record on di rect appeal the Waxall|l affidavit, the SJCreferredto
def endant’' s argunents that he di d not have Waxal | testify because of
t he expense and because of his belief that Schanfield' s testinony woul d
expose theunreliability of thecritical test. The court concl uded
t hat "[t] hese consi derations were purely ones of trial strategy, and,
therefore, thereisnoreasontopermt thefilingof theaffidavit."
1d.

As for the fingerprint evidence, Judge Mrriarty of the

Massachusetts Superior Court plainly foundthat the failureto call

MacDonnel | was a strategi c one. See Commobnweal th v. Phoeni x, No. 87-
068, at 8 (Superior Court Menorandum Moriarty, J., March 18, 1996)
("[Bennett] nmade a tactical decision - and probably a w se one.

Hence, we nmust assess whet her the respective state court
applications of Stricklandto these i neffective assi stance cl ai ns was
i nfact objectively unreasonable. In other words, were the state court
findi ngs that Bennett made strategi c choices innot callingeither

W axal | or MacDonel |l reasonabl e determ nati ons? . Tucker v. Catoe,

221 F. 3d 600 (4th CGr. 2000) (applyingW I Ilians/ Strickland analysisin

a simlar manner); Barnabei v. Angel one, 214 F. 3d 463, 469 (4th Gr.

2000) (recognizing "the legal effect of the prior state court

adj udi cation while independently reviewing the issues raised").
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We nmake t hi s assessnent under t he gui dance of our deci si on

inLema v. United States, 987 F.2d 48, 53 (1st Cir. 1993).2 InLenn,

we deni ed an i nef f ecti ve assi st ance cl ai mbased on counsel 's failureto
call three wi tnesses proposed by t he defendant. W noted that "[t] he
deci sion whether to call a particular witness is al nost always
strategic, requiring a balancing of the benefits and ri sks of the
anticipatedtestinony.”" 1d. at 54. "Were the prosecution's caseis
| ess than conpelling. . . therisk of 'rocking the boat' may warrant
a decision by trial counsel to forego the presentation of further
def ense testi nony, even favorabl e testinony."” [d. (citingJohnson v.
Lockhart, 921 F. 2d 796, 800 (8th Cir. 1990)). Moreover, choices in
enphasi s during cross-exam nation are prototypi cal exanples of

unchal | engeabl e strategy. See Matthews v. Raki ey, 54 F. 3d 908, 916-18

(1st Cir. 1996).

We now exam ne each claimin turn.

A.  The Fingerprint Evidence

| n response to the prosecuti on experts' identificationof his
client's prints and excl usi on of anot her suspect's prints, Bennett

cross-exam ned the Cormonweal th' s two fingerprint experts both at voir

8 Although decisions issuing fromthis Court are not "clearly
est abl i shed"” for the purposes of § 2254(d) (1) because t hey do not i ssue
fromthe Suprenme Court, they provide significant insight on what

constitutes reasonabl eness for a particular fact pattern. . darkv.

Stinson, 214 F. 3d 315, 327 n.8 (2d Cir. 2000) (citing New York state
| aw for guidance as to the reasonabl eness of waiver).
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direand at trial. Bennett chall enged whet her t he paper bag had been
treated for prints at the appropriate tinme and in the appropriate
manner; he exposed t hat t he expert worked only fromphot ographs, rat her
t han fromt he paper bag itself; and he rai sed questi ons about the chain
of cust ody. Bennett also spent a significant anount of tinme
guestioni ng the nethodol ogy of one of the Commopnweal th experts
(Shiflett), particularly with regard to di screpanci es bet ween t he paper
bag print and the conparison print. |In particular, his cross-
exam nation pronpted Shiflett totestify that the quality of the print
had I i m ted his observations and that the print onthe paper bag was
"simlar to" but not "identical" tothe print taken fromPhoeni x used
for purposes of conparison.

Def ense expert MacDonnel |l subnitted an affidavit stating
that, in his opinion, the "quality of the fingerprint evidenceis
i nadequate . . . tomke apositivelD, " and as aresult he coul d not
"conclude with certainty that the unknown [print] is not fromPhoeni x. "
MacDonnel | could only testify inresponsetothe prosecution's experts
that identificationof the fingerprint was i npossible, in his opinion.
He coul d not identify the fingerprint as that of another potenti al
suspect. He coul d not say, for certain, that the fingerprint did not
bel ong t o Phoeni x. Al t hough Bennett had not t horoughly di screditedthe
Commonweal th's fingerprint experts at trial, he had made subst anti al

progressinthisdirection. It is possiblethat, given his progress
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during cross-exam nation, thelimtations of MacDonnell's testinony,
and the threat of exhaustive cross-exam nation of his own expert,
Bennett made a strategi c decisionnot tocall him Judge Moriarty of
t he Massachusetts Superior Court so concluded. W cannot say that such

a findi ng was obj ectively unreasonabl e, evenif we ni ght have f ound

differently. See Wllians, 120 S. C. at 1522 (di stinction between

"incorrect" and "unreasonabl e"); see al so Tucker, 221 F. 3d at 614

(finding that on acloseissue, the appellate court can di sagree with
the state court without the state court decision having been
unr easonabl e); Barnabei, 214 F.3d at 469 (sane).

We al so cannot concl ude that Bennett's failure to send
MacDonnel | addi ti onal photographs for reviewduring and after tri al
constitutedineffective assistance of counsel. A thoughit turned out
t hat MacDonnel |' s opi ni on of the additi onal phot ographs woul d probably
have been hel pful at trial, Bennett's choice not to pursue further
i nvestigation on this front was a reasonable one at trial.
MacDonnel | ' s partially provi ded expert opi ni on had | ower ed Bennett's
expect ati ons and Bennett had adequat el y cr oss- exam ned t he Commonweal t h
W t nesses. Even w th the stronger evi dence, MacDonnel | coul d still not
testify that the print didnot bel ongto Phoeni x. Defense counsel is
all owed to make strategic decisions, within the wi de bounds of
pr of essi onal conpetence, as to which leads to foll owup, and on whi ch

areas to focus his energies. Thisis especiallytrueduringtrial,
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whentineis short. See, e.q., Genius v. Pepe, 147 F. 3d 64, 67 (1st

Cir. 1998). G ven our understandi ng of Bennett's failure to send
MacDonnel | additi onal phot ographs as a strategic choice at trial, we
cannot find the state court's decisiononthisissue an unreasonable

application of Strickland.

B. The Bl ood Evidence

The bl ood evi dence presents anore difficult case, sinply
because t he def ense expert affidavit prom sed nuch nore. W axall
offeredtotestify that: (1) the bl ood on t he paper bag was not the
result of "bl owback” (i.e., blood splattered fromthe victi mafter he
was shot); (2) theresults of the May 11 test were "scientifically
meani ngl ess” and "not t he proper basis for ascientific opinion;" (3)
prosecuti on expert Schanfi el d' s met hodol ogy was unreliableininportant
aspects; (4) taken as a whol e, the bl ood evi dence was not consi st ent
with the victim and Schanfield' s statenent to the contrary was
m sl eadi ng; and (5) the bl ood coul d have been t aken fromanyone i nthe
popul ati on. Waxall al so noted t hat he woul d not have been able to
performi ndependent testing onthe sanpl es, because Schanfi el d had
irreparably altered themand the prosecutors had requested their
return.

At the voir dire, Bennett spent several hours cross-exam ni ng
Schanfi el d and posed si gnificant questionstothereliability of his

testinmony. As aresult, thetrial judge only all owed Schanfieldto
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make concl usi ons based on the May 11 tests. At trial, Bennett engaged
infurther cross-exanm nation of Schanfield. Bennett was ableto (1)
expose probl ens with the control sanpl es; (2) suggest what the probl ens
with controls m ght mean for thereliability of the test as a whol e;
(3) pronpt Schanfieldtotestify that he coul d not say, based onthe
May 11 test, that the bl ood was t hat of Green; (4) clarify that the
test had yielded little in the way of interpretable results; (5)
i ndi cate i nconsi stencies inthe testing of one potentially rel evant
bl ood al |l otype (the "N" allotype); (6) get Schanfield to descri be
certaininconsistencies as "fal se positives;" and (7) get Schanfieldto
adm t inconsistenci es anong tests taken just 30 m nutes apart. At the
very | east, even upon reading a cold record, Bennett's cross-
exam nation at trial posed significant questions tothe accuracy and
integrity of Schanfield s test and his interpretation of the test
results. The nere fact that Bennett's cross-exam nationfailedto
per suade t he jury of Phoeni x' s i nnocence i s not enough to establish
i neffective assi stance.

At best, Waxall's testinony coul d have added to Bennett's
cross-exam nation by further discrediting Schanfield. Waxall coul d
have provi ded addi ti onal evi dence chal | engi ng Schanfield' s scientific
met hods and testing. He coul d have giventhe jury areasonto believe
t hat t he bl ood was not consistent with Geen's. The jury woul d have

heard t hat, because t he bl ood was not the result of "bl owback," it had
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not been deposited on the paper bag i nthe manner Schanfi el d suggest ed.
However, Waxall could not testify that the bl ood wasnot Green's; in
fact, he woul d not testify that the bl ood bel onged to or di d not bel ong
to any specific person. Inshort, he woul d support Bennett's cross-
exam nati on attenpt, but not provide any significant newfacts or
evidence that m ght | ead the jury to an al ternate expl anation. As
such, we can see that Bennett nmi ght have made a strat egi ¢ deci si on not
tocall him tocall Waxall wouldreinforcethelack of an alternative
expl anati on, woul d open hi s own expert to cross-exam nati on, and m ght

sinply do no good. See United States v. MG 11, 11 F. 3d 223, 227-28

(1st Cir. 1993) (noineffective assistance cl ai mbased on counsel's
decision not tocall wtness, after "skillful cross-exam nation" had
elicited nuch the same opi ni on evi dence that counsel had hoped to
est abl i sh t hrough def ense wi t ness). Upon consi deration of the record
and Waxall's affidavit, we cannot find that Justice Fried's
under st andi ng of Bennett's action as withinthe bounds of perm ssible
strategi c choiceis objectively unreasonable. Thus we may not grant a
writ of habeas corpus on this basis.

We al so cannot concl ude that the state court's refusal to
grant a newtrial based on i neffective assistance of counsel was
unr easonabl e based on Bennett's so-called "prom se"” to the jury.
Phoeni x bases this claimon a sentence of the opening statenent in

whi ch Bennett noted that "if anything, testswill showthat . . . sone
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of the bl ood that was onthe bag. . . coul d not have been t he bl ood of
Ray Green." It is true that no testinony explicitly showed this
"prom sed" fact. However, given that (i) Bennett used the "if
anyt hi ng" disclainmer; (ii) Waxall would not have testified as
supposedl y prom sed, but only that Schanfield s testingwas fatally
flawed; and (iii) Bennett's cross-exam nation of Schanfield had
attempted, and potentially achieved, the sane result, we cannot
concl ude t hat Bennett either nade a prom se or that any prom se he nade
went unful filled. Mreover, our cases that prem se a habeas wit on an
unful filled prom se duri ng openi ng argunent general ly require greater
specificity inthe prom se and great er cont enpor aneousness bet ween t he

prom se and jury deli berations. Conpare Anderson v. Butler, 858 F. 2d

16, 19 (1st Cir. 1988) (ineffective assi stance found upon explicit
prom se to call psychiatric witness made a day prior to jury
del i berati ons, where voir dire had focused onjury willingness to

accept such testinmony), with McG 11, 11 F. 3d at 227-28 (deci sion not to

call previously prom sed wi tness who had "feet of clay" not i neffective
assi stance). The prom se here was neither "dramati c" nor was the
indicated testinony "strikingly significant." Anderson, 858 F. 2d at
17.
CONCLUSI ON
VW notethat inthe pre-WIIlians world, we woul d occasi onal |y

remand to the district court for hearings on whet her an acti on was
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wi thinthe all owabl e bounds of strategic choice or not. See, e.qg.,

United States v. Rodriguez-Rodriguez, 929 F.2d 747, 752 (1st Cir.

1991). The holding of Wllians dictates that we do not do so here.
Qur only questionis whether the state judge's decisionthat defense
counsel nade a perm ssi bl e strategi c choi ce was obj ectivel y reasonabl e.
Because we find that it was, we affirmthe district court's deni al of
the wit of habeas corpus.

Affirned.
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