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LYNCH, Gircuit Judge. This case concerns the procedures for

involuntarily conmtting afederal prisoner, Mchael Frierson, toa
medi cal center for in-patient care for a nental di sease. Because of
the resulting infringenment on the liberty interests that even an
i npri soned person retains, such commtnents are girded by statutory
procedural requirenents set forthin 18 U S. C. 8§ 4245. Those statutory

procedur es were Congress' s response toVitek v. Jones, 445 U. S. 480,

491-94 (1980), which held that theinvoluntary transfer of a prisoner
to a mental hospital inplicated liberty interests protected by
constitutional due process.® Wileother circuits, which have within
t heir geographic territory federal penal institutions, have revi ened
proceedi ngs under 8 4245 before, this circuit has not. Wth the
openi ng of t he new Federal Medi cal Center-Devens i n Massachusetts ( FMC
Devens) onthe site of the former Ft. Devens, cases under the statute
may nowariseinthiscircuit, as this one has. Because the district
court departed fromstatutory procedures by hol ding t he comm t ment
hearing in the absence of the inmte, we vacate the order of
comm t ment .
l.
We descri be what i s at stake and t hus the reasons for the

procedural protections required.

1 See S. Rep. No. 98-225, at 247-49 (1983), reprinted in 1984
US CCA N 3182, 3429-31.
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| nvol untary conm tnent to a federal nedi cal center renoves
a prisoner fromthe general prison popul ati on and attaches to hi mor
her acertainstigma. See Vitek, 445 U. S. at 492. Once hospitalized,
the prisoner can be involuntarily nedicated (follow ng other due
process procedures). See 28 C.F. R 8§ 549.43; cf. Vitek, 445 U. S. at
492. And oncethere, theinmate's commtnent |asts until one of three
t hi ngs happens. Commitnent lasts until the director of thefacility
determ nes that the prisoner is nolonger in need of care. See 28
U S. C. §84245(e). But during aprisoner's conmtment, the director of
t he medi cal facility need only make an annual report on the person's
nment al condition and his or her conti nued need for hospitalization.
See 28 U. S.C. §4247(e)(1)(B). O commtnent |asts until counsel for
the personfiles anotionfor ahearing and a judge determ nes, by a
pr eponder ance of t he evi dence, that the person shoul d be di schar ged.
See 28 U. S. C. § 4245(d). But such a noti on cannot be filed w thin 180
days of "a court determ nation that the person should continue to be
hospitalized." 28 U. S.C. § 4247(h). O comm tnment can | ast until the
person's sentence of inprisonnment has expired.? See 28 U . S.C
§ 4245(d). But under a separate section a person due for rel ease can
continue to be hospitalized if a judge determ nes, by clear and

convi nci ng evi dence, that "the personis presently sufferingfroma

2 Frierson's sentence expires on Cctober 9, 2000. He coul d be
rel eased as early as June 20, 2000, because of good conduct.
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nment al di sease or defect as aresult of which his rel ease woul d create
a substantial risk of bodily injury to another person or serious danage
to property of another." 28 U.S.C. § 4246(d); see also 28 U.S.C. §
4246(a), (c).

G ven t hese consequences, it is nosurprisethat the statute
t hat aut horizes involuntary commtnent is sensitiveto constitutional
due process concerns. The provisions at issueinthis case, 28 U. S.C
88 4245 and 4247(d), areillustrative. A person whose nental condition
is at issue nay not be conmtted until thereis ahearingat whichthe
prisoner "shall be represented by counsel [or counsel shall be
appoi nted for himif he or sheis financially unabl e to obtain adequate
counsel and] shall be afforded an opportunity totestify, to present
evi dence, to subpoena wi t nesses on his behal f, and to confront and
Cross-exan ne witnesses who appear at the hearing.” 28 U S.C.
§ 4247(d); see also 28 U.S.C. § 4245(c).

.

M chael Friersonis serving a48-nonth federal sentence for
i mportation of met hanphetamne.® Until 1999, Frierson was i npri soned
at the Federal Correctional Institutionin Petersburg, Virginia, and

t he Federal Medi cal Center in Lexington, Kentucky ( FMC- Lexi ngton),

s Friersonwas originally foundinconpetent tostandtrial
pursuant to 18 U. S. C. § 4241 and was committed for treatnment to the
United St at es Medi cal Center for Federal Prisoners in Springfield,
M ssouri. He was tried after being restored to conpetency.
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wher e he had been comm tted, but then di scharged, under an earlier
petition pursuant to 18 U.S.C. 8§ 4245.4 Since his stay at FMC-
Lexi ngton, Frierson had been taking lithiumvoluntarily as treatnment
for Bipolar | Disorder, Severe with Psychotic Features. Frierson was
transferred fromFMC- Lexi ngt on t o FMC- Devens on May 11, 1999.°% On
Septenber 3, 1999, Frierson stopped taking the lithium and his
condition deteriorated. As aresult, he was placedinthe D agnosis
and Observation area of FMC-Devens's Mental Health Unit.

On Novenber 10, 1999, the governnent filed a notion® with t he
district court tocommt Frierson pursuant to 28 U. S.C. § 4245. The
pur pose of obtainingthe conmtnent order, it appears, was to al |l ow
doctors totreat hi minvoluntarily. Involuntary treatnment is permtted
only after comm tnment and, then, only after an opportunity for an
adm ni strative hearing and appeal. See 28 C.F.R 8 549.43; cf.

Washi ngton v. Harper, 494 U. S. 210, 214-17 (1990). Conpare United

States v. Morgan, 193 F. 3d 252, 262-64 (4th Cir. 1999), with United

States v. Brandon, 158 F. 3d 947, 952-55 (6th Cir. 1998). Because

4 Frierson had refused his nedi cati on whil e at FCl - Pet er sburg
and, subsequently, deconpensat ed.

5 The parties have not tol d us, nor does the record reveal,
why, and under what aut hority, Frierson continuedto be incarcerated at
federal nedical centers subsequent to his discharge fromthe earlier
comm t ment order.

6 Intechnical terns, the statutereferstoanotion, whichis
what the governnment filed, rather than a petition.
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Fri erson was i ndi gent, counsel was appoi nted. Counsel visited Frierson
and found that, while Frierson was di sturbed, he appeared t o under st and
what courts and | awyers were and that a notion had been filed for
comm t ment .

On Decenber 14, 1999, the district court held a conference
with the governnment and Frierson's appoi nted counsel, but w t hout
Frierson. Both sides seenmedto agreethat Friersonnet thecriteria
for comm tnent, and t hey di sagreed only on whet her Frierson's presence
at a comm t nent hearing was required or whet her he shoul d be asked
first if hewantedto attend. Frierson's counsel stated that Frierson
shoul d be brought to the courthouse i n Bost on or the judge shoul d hol d
a hearing at FMC- Devens because t he court shoul d not commt Frierson
wi t hout actually seeing him The governnent was willing to bring
Friersonto the courthouse, but suggested that first he shoul d be asked
if hewantedto attend the hearing. The district court decidedto hold
a hearing the followi ng week to determne if it was "feasi bl e and
appropriate" to have Frierson present at his 8 4245 heari ng.

On Decenber 17th, at the request of appoi nted counsel, Devens
Cl i ni cal Psychol ogi st Dr. Paul Anderson (whose case study of Frierson
had been filed by the governnent in support of its notion) asked
Friersonif hewantedto attend the hearing. Friersonindicatedthat
he di d. The government then notifiedthe court that it wvaswillingto

bring Friersonto court. For unstated reasons, the court did not
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request the governnent to do so.

Even t hough the statute plainly contenplates that ordinarily
a prisoner will attend his or her own commi t ment heari ng, and even
t hough Fri erson had sai d that he wanted to attend, and even t hough t he
governnent saidit would bring himto the hearing, the district court
nonet hel ess conduct ed a heari ng on Decenber 20th wi t hout Frierson
bei ng there. The ostensible subject was to determne if Frierson
shoul d attend his comm tment hearing, but the hearing ended in a
conm tment order. The only witness at this heari ng was Dr. Anderson.
Anderson testifiedthat Friersonindicatedthat he wanted to attend t he
heari ng, though not in his orange junpsuit. Anderson alsotestified
that Friersonhadfilled out aformthat requested atel ephonecall to
counsel, though a Devens staff nenber, Carlos Quiles, wotein an e-
mail toastaff attorney at Devens that he, Quiles, had attenptedto
make t he cal | but was unable to get Frierson's attention. Finally,
Anderson testifiedthat he believed that Frierson knewthe purpose of
t he hearing; Andersontestified, as well, that Frierson thought the
heari ng woul d al so address his status as M chael the Archangel.

After Anderson's testinony, the government stated that, since
Friersonindicated he wishedto attend the hearing, he had aright to
do so under the statute and had a right to testify. Counsel for
Frierson repeated that Frierson should be brought to the heari ng

because he had a statutory and constitutional right to be there and
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saidthat i nmany other circuits the hearings are held at t he nedi cal
center. He al so pointed out that after Frierson had been conm tted
earlier pursuant to 8§ 4245 (at FMC- Lexi ngton), Frierson deci ded to take
hi s medi cation voluntarily (thus avoiding forcible nmedication).
Counsel believedthat, if Frierson were brought before ajudge agai n,
he woul d vol untarily take his nedication. Rather than adjourningthe
hearing until Frierson coul d be present, the court directed counsel to
contact Frierson at Devens during arecess and di scuss with hi mt he
facts surrounding the e-nail. Counsel attenptedto contact Frierson,
but Frierson refused to cone to the phone when asked to do so by
Quil es. Upon the resunption of the hearing, the governnent i nforned
the court that it changed its position because it felt that, as a
result of the phone call, Frierson had been offered the opportunity to
participate in the hearing and had refused. Frierson's counsel
contested this assertion.

The district court then entered the order of conmtnent. The
order read, in part:

(3) Because of his present nmental condition, it is not

possi bl e, wi thout undue ri sk to his own saf ety and security,

to have him brought into court for proceedings in his

presence.

(4) Inthese circumstances, applyingthe standard of due

process, the court finds it appropriate to afford counsel

appointed on his behalf to speak to the court on

respondent’'s behal f, to present evi dence on his behal f, to

subpoena wi t nesses on his behalf, and to cross-exani ne
W t nesses on his behal f at this hearing. Counsel appoi nted
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by the court to represent respondent did participateinthe
heari ngs of Decenber 14 and 20, 1999, reservingrightsto
object to the proceedings. After considering the
obj ections, the court overruled them

(5) For reasons stated nore fully onthe record, the court
finds that respondent at this tineis not conpetent to be a
wi tness and i s not conpetent to make an i nf or ned deci si on.
He has been of f ered an opportunity to assi st hi s appoi nt ed
attorney but has not responded to that opportunity.
Moreover, | findthat inhis present conditionit would be
afutilegestureto purport to give hi man opportunity to
participatein ahearingat the Federal Medi cal Center in
Devens, or el sewhere. He cannot becone conpetent w t hout
resum ng nmedi cati on, and only then after weeks, at m ni num
| f he does resune nedi cati on and a mat eri al change beari ng
on hi s conpet ence occurs, arequest for further hearingin
this court wll be allowed.

Frierson appeals fromthis order.
.
The question presented i s whet her Frierson was provided with
the requisite "opportunity” to be present at his 8 4245 hearing.
First, we clear away a justification for the order whichis
clearly erroneous. Thereis no support for thedistrict court's first
"finding" that Frierson coul d not have been brought into court "w t hout
undue ri sk to his own safety and security."” The gover nnent never took
that position and indeed had offered to bring Frierson to the
courthouse. Further, evenwerethis so, it does not answer Frierson's

argurent that the court coul d have conduct ed t he heari ng at FMC Devens.



W aretoldthat thisisroutinely doneinother circuits and coul d be
done at Devens as well .’

Al t hough t he gover nnent had sai d t hat Fri erson shoul d be
present for the comm t nent hearing, the governnment nowattenptsto
def end t he order on three grounds: first, that the case i s noot;
second, that Friersonrejectedthe opportunity to be at the hearing
when, on Decenber 20t h, he was non-responsive tothe guard's effortsto
have hi mconme to the phonetotal k to counsel; andthird, that there

was no right to be physically present under the statute, only the

opportunity to participate in the hearing in certain other ways.
The matter is not moot. Although Frierson has now been
forcibly nmedicated, is taking his nediation, andis norelucid, the
commtnent order, withits attendant consequences descri bed earlier, is
still inplace. Vitek forecl oses the governnent's noot ness argunent,

as does WAshi ngton v. Harper, 494 U S. 210 (1990). Vitekrejecteda

noot ness ar gunent, even t hough the i nnat e was no | onger at the nent al

hospi tal, because there was a very real threat he woul d be transferred

! Whi | e no commi t rent heari ng has yet taken pl ace at Devens,
we are told that if a judge decided to conduct a hearing there a
sui t abl e space, such as a conference room coul d be provi ded. Sone
federal medical centers have courtroons, which can be used for
heari ngs, while others use conference roons.

We are al sotoldthat therew || be videoconferencing facilities
oper ati onal between Devens and the U. S. Courthouse i n Bost on by t he end
of this year. The Fourth Circuit, in an uncontested § 4245 heari ng,
has approved t he use of vi deoconferencing. See United States v. Baker,
45 F. 3d 837, 848 (4th Cir. 1995). \Whether such vi deoconferences
suffice for all or some § 4245 hearings we | eave to another day.
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again. See Vitek, 445 U. S. at 486. Here, theinmateis still confined
inthe mental hospital.® Inany event, as Harper hol ds, solong as the

comm tment order isinplace, thematter i s not noot. See Harper, 494

U S. at 218-19.

Nor i s theissue resol ved by t he phone call to the prison on
Decenber 20t h and Fri erson's non-responsi veness tothe guard' s efforts
to get hi mto the phone. First, the hearing was | argely concl uded by
the tinme the call was made, Anderson having testified. Second,
Frierson was not toldthat this call was his opportunity to participate
inthe hearing (indeed, it was not); rather, Frierson had earlier said
he wanted to attend any hearing. The district court properly rejected
t he governnment' s request that it make a findi ng t hat t he phone call
constituted an opportunity for Friersonto participateinthe hearing.

Finally, the governnent, on appeal, argues that theinmate's
physi cal presenceis not required by the statute at all in acommtnent

hearing.® Al that the statute requires, accordingto the governnent,

8 That confi nenment neans, inter alia, that his access to
activities available to the general penal population is quite
restricted.

° On appeal, the governnent says that it was within the
district court's "supervisory authority" to conduct the conm t nent
hearing in Frierson's absence. But here there was no evi dence on whi ch
t o concl ude t hat unusual protective neasures were needed. | ndeed,
usual Iy such neasures are taken only after the patient i s observed by
the court. See Suzuki v. Quisenberry, 411 F. Supp. 1113, 1130 (D. Haw.
1976). Sone states, such as M nnesota, allowthe court to "excl ude or
excuse a proposed patient who is seriously disruptive or who is
i ncapabl e of conpr ehendi ng and participatinginthe proceedings," but,
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is the opportunity to participate. For this proposition, the

governnment relies on United States v. Baker, in which the Fourth

Circuit found that vi deoconferenci ng conm tment heari ngs satisfied

constitutional due process. See United States v. Baker, 45 F. 3d 837,

848 (4th Cir. 1995). But Frierson was not of fered the opportunity to
be present through videoconferencing. Rather, the governnent's
position beforethetrial court i s nore apposite: that Frierson had a
statutory right to attend.

The statute reads: the person subject to the commi t ment
nmotion "shall be afforded an opportunity to testify, to present
evi dence, to subpoena wi t nesses on his behal f, and to confront and

cross-exam ne w tnesses who appear at the hearing."” 28 U S.C.

as t he | anguage of the M nnesot a st at ute makes clear, this can only be
done when a person "is" disruptive or i ncapabl e, as observed by a j udge
during a hearing. Mnn. Stat. 8 253B.08(5)(b); cf. Matter of Lawaet z,
728 F. 2d 225, 227-28 (3d G r. 1984) (finding constitutional apatient's
excl usi on when he had been "extrenely di sruptive" at a prior proceedi ng
bef ore t he same j udge during whi ch he had been nedi cat ed, nedi cal
experts testified that the patient would be even nore di sruptive
wi t hout his medication, and the district court preconditionedthe
patient's appearance on the taking of his nedication). Sone courts
have al so al | owed t he t enpor ary excl usi on of a person fromthat portion
of a hearing when testinony is giventhat may | ead to enpti onal harm
See Coll v. Hyland, 411 F. Supp. 905, 913 (D.N. J. 1976); Schm dt v.
Goddi n, 297 S. E. 2d 701, 705-06 (Va. 1982). But see Matter of K F., 582
A. 2d 1294, 1294-95 (N.J. Super. Ct. App. Div. 1990). A judge, of
course, nmay resort to needed neasures when a def endant di srupts the
courtroomproceedi ngs. See generally lllinois v. Allen, 397 U. S. 337,
342-44 (1970). There nmay well be extreme cases where alternative
measur es are needed to protect the safety of the participantstothe
heari ng and t hat can be establ i shed wi t hout havi ng t he i nmat e bef ore
t he judge. But that is not this case and we | eave any | egal issues
emerging fromthat fact pattern to future cases.
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§ 4247(d). The | anguage nakes cl ear that Congress contenpl ated that a

person woul d be given the opportunity to be present. Cf. Specht v.

Patterson, 386 U. S. 605, 610 (1967) (" Due process . . . requires that
[t he person] be present wi th counsel, have an opportunity to be heard,
be confronted with wi t nesses agai nst him have the right to cross-
exam ne, and to of fer evidence of his own."). 1 EvenBaker, whichthe

governnment relies on, assuned that the prisoner had a right to be

present. See Baker, 45 F.3d at 843-44.

Al t hough Frierson's due process rights nmay be of a different

magni t ude t han t he process due a crim nal defendant, see Hell er v. Doe,
509 U. S. 312, 325 (1993), the |l anguage Congress used in § 4247(d) t hat
aprisoner hastheright totestify and to confront wi t nesses rebuts

t he governnent's broad argunent. Cf. Harper, 494 U S. at 235

(approvi ng state policy that provided for "notice, theright to be

present at an adversary hearing, and the right to present and cross-

10 Anal ogous state statutes are al soinstructive. See, e.g.,
Conn. Cen. Stat. 8§ 17a-498(a) ("right to be present at the hearing");
Fla. Stat. ch. 945.43(3) (assum ng the presence of theinmte); 405
II'l1. Conp. Stat. 5/3-806(a) ("respondent shall be present”); Ind. Code
8§ 11-10-4-3(a)(3)(C) ("[t]he offender is entitled to appear in
person”); Ky. Rev. Stat. Ann. 8§ 202A. 201(3)(b) ("the prisoner . . .
[ has] an opportunity to be heard in person”); Mnn. Stat. § 253B. 08(3)
("right to attend”); La. Rev. Stat. Ann. 8§ 28:54(C) ("right to be
present”); Me. Rev. Stat. Ann. tit. 34-B, 8 3864(5)(C (1) ("an
opportunity to appear"”); Mont. Code Ann. 8§ 53-21-116 ("right to be
present”); N. Y. Correct. Law§ 402(5) (the judge "shall exam ne the
all eged mentallyill person”); Ohio Rev. Code Ann. 8§ 5120.17(B) (2)
("theinmate may be present”); Ckla. Stat. tit. 43A, 8 5-411(A)(5)
("right to be present”); S.C. Code Ann. 8§ 44-17-570 ("right to be
present").
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exam ne witnesses"); Vitek, 445 U. S. at 494 (approvi ng order that
i nmat e must be gi ven the opportunity "to be heard in person” and "to
confront . . . witnesses"”). Congress chosetogivetheserightsto
per sons who, by definition, are thought to suffer fromnental disorder
or di sease. There was no roomto say t hat because Fri er son was t hought
to suffer froma nental disorder or disease he did not have such
rights. Aninmate's presence at a comitnment hearing will assist the
judge inreaching the correct deci sion, may serve as a deterrent to
fal se testinony, and, nore generally, reaffirms the dignity of the
individual. Inthis case, Frierson' s presence before the court m ght
have had the additional advantage of convincing himto take his
medi cation voluntarily, as had occurred foll ow ng his prior 8§ 4245
heari ng.
I V.

Frierson either shoul d have been brought to court, or, asis
conmon el sewher e when judges feel that it is unsafe for the prisoner to
be brought to the courthouse, the court shoul d have traveledtothe
federal nmedical center. The order of commtnent is reversed and
vacated. |If the governnent feels that Frierson should still be
committed, it nust file a new notion under § 4245.

So ordered.
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