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LYNCH drcuit Judge. Arbitration sonmetines failstofulfill

its prom se of efficient, i nexpensive di spute resolution. Charles J.
Hut son, believing his enpl oyer, Bull HNInformation Systens, owed him
comm ssi ons and had underpai d certai n benefits, sought toarbitratethe
di sput e as requi red under the terns of his contract. After w nningtwo
rounds of arbitration but twicelosingindistrict court reviewof the
awar ds, Hutson appeal s the court order vacating the | atest arbitration
award in his favor for unpai d comm ssions. That award results fromthe
first stage of an arbitration; benefits-related clains are to be
arbitratedlater. Specifically, inthefirst phase of the arbitrati on,
the arbitrator determ ned that Hutson's request for arbitrati on was
ti mely and t hat he was, i ndeed, entitledto paynent of the comm ssion
he sought.

A magi strate judge of the district court, applying the
Federal Arbitration Act, 9 U S.C. §8 1et seq., held on round one t hat
the arbitrator exceeded his authority and so vacat ed and remanded t he
findi ng that Hutson's request for arbitrationwas tinely. Follow ng
the court's remand, the arbitrator agai n concluded that Hutson's
request was tinmely; the court vacated t he nodifi ed award and r emanded
theentirecasetoanewarbitrator. Hutson has not yet arbitrated his
benefits-rel ated cl ai ns, sonme of whichturnonthetineliness of his
demand.

Hut son argues that the district court i nproperly vacated the
arbitrator's finding of tineliness, alongw th his comm ssions awar d.
We agree. Because the district court went beyond the applicable

"exceedi ngly deferential " standard of reviewwhen it overturnedthe
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arbitration award, we reverse the order and di rect entry of judgnent
confirmng the arbitral award for Hutson on the issues of the
timeliness of his demand and t he conpensati on due, and remand for
arbitration of Hut son' s benefits-rel ated cl ai ms.

Hut son' s appeal al so gives rise to a question of first
inpressioninthis circuit of whether the FAA' s provisions al |l ow ng
appeal fromcertain orders concerning arbitration cover an order
vacating and remandi ng a partial award. Permtting appeal inthis case
woul d not of fend the strong federal policies favoring arbitration and
di sfavori ng pi ecenmeal litigation, and we concl ude that appellate
jurisdiction exists.

l.

Hut son began wor ki ng as a sal es representative for Bull in
1989. Bull's 1990 Sal es Conpensation Plan included Section VI,
entitled"Interpretation and Di spute Resol ution,"” which, inturn,
cont ai ned sections with different headings. SectionVI.D, entitled

"Arbitrationof Certain D sputes,” required covered enpl oyees to subm t
toarbitration"[a]ll disputes whichinvolve clains for $3, 000 or nore,
and whi ch ari se out of the participant’'s course of enpl oynent or out of
the term nation thereof.” That section al so provided that "[t]he
Commerci al Arbitration Rul es of the American Arbitrati on Associ ation
shal | apply to all aspects of the arbitration betweenthe parties.”
The Pl an did not |ist the applicabl e AAArul es or ot herwi se nake t hem
available to participants. A different section, VI.E, entitled

"Controlling Law', incl uded a choi ce of | aw provi sion, whi ch provi ded

t hat the Pl an woul d be "governed in all respects by" Massachusetts | aw.
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A separate section, SectionVI.F, entitled"Limtations of Actions,"
required claimants to demand arbi trati on of di sputes ari sing out of the
Plan withintwo years after the cl ai marose. The basi c di sput e bet ween
the parties i s whether this aggregati on of sections required that
noti ce of demand for arbitrationbefiled wth the AAA, as AAArul es
state, or sinply sent to the enployer.

I n 1991, whil e Hut son was hospitalized followingaliver
transplant, hiswifetw ce sent |ettersto Bull on his behal f, once by
certifiedmil, assertingthat Hut son was due conmmi ssi ons for work on
an account in 1990 and requesting arbitration of the dispute in
accordance with the provisions of the Plan. The letters read, in
rel evant part:

Under the terns of t he Sal es Conpensati on Pl an we

areto ask for arbitrationw thintwo years of

t he occurrence. The non-paynent of this matter

came to our attentionin md-Cctober 1990. This

letter and the attached statenment is Chuck's

of ficial request for this arbitration and his

expl anation of why this conm ssion is due.

Pl ease forward thi s request to the appropriate

arbitration commttee under the ternms of the

Pl an.

: . Aspeedy response to this matter woul d be
appr eci at ed.

Bul | did not respond.? These | etters denanded arbitrationw thinthe
t wo- year peri od.
Hut son eventual |y el ected deferred disability retirement from

Bull, effective February, 1994. |n 1995, Hutson served a formal Demand

L Al t hough Bul | says thereis aquestion as to whether it ever

recei ved those letters, the arbitrator resol ved t hat questi on of fact
agai nst Bul | .
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for Arbitration on Bull seeking recal cul ati on of his benefits base and
repaynment of certain benefits, as well as the 1990 conm ssi on cl aim
The demand was fil ed at the regi onal AAAoffice. Bull didnot dispute
the matter goingto arbitrati on but defended t hat Hutson's cl ai ns were
barred because he failedto foll owthe procedures required for a fornal
arbitrationdemand withinthe Plan's two-year filing periodastothe

1991 letters. It saidthe 1995 Demand was sinply too | ate.

Arbitral Proceedi ngs

When the parties proceeded to arbitration in 1995, by
stipulationthe arbitrator dividedthe case intotw phases. |n Phase
1, the arbitrator was to determ ne: 1) whet her Hutson's cl ai mwas
barred for failingtofileaclaimfor arbitrati on under the Plan's
two-year limtation provision; and 2) if Hut son was not barred, whet her
any conpensati on and/ or comm ssi on was due on the 1990 sale.? After a
t wo-day hearing including testinony fromseveral w tnesses, the
arbitrator ruledthat the Plan's two-year Iimtations period did not
bi nd Hut son because t he Pl an was " not a contract” and that "the parties
are deened to have submtted this matter to arbitrati on under Rul e 7 of
t he AAA Commercial Arbitration Rules.” The arbitrator apparently
m sread t he | anguage of t he Pl an whi ch specifiedthat Bull enpl oyees
were at-w || enpl oyees and t hat the Pl an di d not create a contract for
enpl oynent for a specific period. That | anguage, of course, coul d not

mean t hat t here was no contract to pay conpensati on owed or to send

2 Phase 2 was to i nclude all his remaining cl ai ns, nost of
whi ch are benefits-rel ated.
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such di sputestoarbitration. The arbitrator al so determ ned t hat
Hut son, "by hiswife, twicefiledatinely demand for arbitrationto
which [Bull] failed to respond. [Hutson], therefore, has net any
statute of limtationapplicableinthis mtter.” Onthe nmerits of
Hut son's conmmi ssions claim the arbitrator found that Hutson was
entitled to $52,605.57 plus 10% interest from January 1, 1991.

On Bull's petition, the nagistrate judge vacated the
arbitrator's Phase 1 Award, ruling that the arbitrator had exceeded hi s
authority by invalidatingthe Plan's limtations period. See Bull HN
| nf ormati on Systens, Inc. v. Hutson, 983 F. Supp. 284, 292 (D. Mass.

1997). The court remanded the caseto the arbitrator for determ nation
of thetinelinessissue accordingtothe Plan's two-year provision.
The magi strate judge, in his initial opinion, asserted that the
arbitrator never consi dered whet her there was atinely demand in |ight

of his "no contract" ruling. Because there was no appeal fromt hat
initial opinion, we do not consider whether that concl usion was
correct. The nmgi strate judge then went on, indicta,3to definethe

i ssue on remand as whet her there had beena "tinely, i.e., withintwo

s Bull triesto bootstrap fromthis dictato an argunent that
t he | anguage i s the | awof the case and so Hutson i s bound. The | aw of
t he case doctri ne does not apply to dicta. See, e.qg., DedhamWat er
Co., Inc. v. Cunberl and Farns Dairy, Inc., 972 F. 2d 453, 459 (1st Gr.
1992) ("D ctumconstitutes neither thelawof the case nor the stuff of
bi ndi ng precedent."). I nany event, it has an equi t abl e conponent and
it woul d be unfair, under the circunmstances, to hold Hutson to the
error by thedistrict court. See, e.g., United States v. Ticchiarelli,
171 F. 3d 24, 29 (1st Cir.) (doctrine has flexibility where error by
district court woul d cause "serious injustice"), cert. denied, --- US.
---, 120 S. Ct. 129 (1999).




years provi ded by the contract, demand for arbitrationas definedin

Rule 6." 1d. (enphasis added). The nagi strate thus i nappropriately

assunmed t he answer to an i ssue of contract i nterpretation which was
properly commttedtothe arbitrator. The arbitrator's response nust
be understood in this context.

I n the second arbitration proceedi ng, the arbitrator again
refusedto enforcethe Plan's Iimtations clause, this tine because he
found t hat t he Pl an was an "archetypal contract of adhesion."” The
arbitrator al so found that Hut son had "by his wife, twice filed demands
for arbitrationtowhich[Bull] failedto respond” and concl uded t hat
"[t]he demand for arbitrati on was, therefore, nadein atinely nmanner

under all of the circunmstances of this matter."

Hut son sought to confirmthe award. Bull once agai n sought,
inthe original action, to vacate the arbitrator's decision. Its
applicationto vacate the "Mdified Phase 1 Award" was di sm ssed for
| ack of jurisdiction. The court saidit had entered final judgnment in
t he previous action vacating the first Phase 1 Award and had not
retainedjurisdiction. Bull instituted anewaction requestingthat
the court vacate the award. Once again, the magi strate judge rul ed
t hat the arbitrator exceeded his authority and mani fest|y di sregar ded
the law. The court also ruled that remand to a new arbitrator was
war r ant ed because the arbitrator "has yet again chosento create his
"own notions of industrial justice' rather thanfollowthe terns of the

agreenment and the governing |aw. "



Hut son thereafter noved twice for clarification of the
court's order, seeking determ nation of whether the entire award was
vacat ed or whet her certain clainms survived. The court clarifiedthat
its order vacated the entire Modi fi ed Phase 1 Award and t hat t he new
arbitrator was to decide not only those i ssues deternm ned in the
Modi fi ed Phase 1 Award but also all issues that had not yet been
arbitrated, although any of the arbitrator's rulings other than those
vacat ed by the court remai ned i ntact. Hutson appeal s fromthi s anended

j udgnent .

A. Jurisdiction

Two jurisdictional questions are presented: whether this
court has appel |l ate jurisdictionover Hutson's appeal and whet her Bul |
nmeets the amount in controversy required to assert diversity
jurisdiction.*?
1. Appellate Jurisdiction and the Federal Arbitration Act

In turn, two questions of appellate jurisdiction are

present ed: whet her the fact that the order remands for a newarbitral

4 Inthis newaction, Bull originally requestedthat the court
vacat e t he award but enter judgnent for Bull. Hutson successfully
nmoved to dism ss Bull's application for |ack of subject matter
jurisdictionbecause the anmount i ncontroversy, neasured by t he val ue
of an order vacating the award, was | ess than $75,000. The court
t hought it appropriate to focus only on the anount of the award
granted. After the court granted Bull | eave to anend, Bull added a
request for remand, the potential val ue of whi ch woul d arguabl y exceed
$75, 000.
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proceedi ng makes it aninterl ocutory order and whether the fact that it

is only a partial award nekes it an unappeal able, pieceneal

interlocutory order. Each is a question of first inpression here.
The Federal Arbitration Act, 9 U S.C §81let seq., permts

appeal fromcertai n orders concerni ng arbitration which ot herw se woul d

not qualify as final judgnments under the traditional final judgnment

rules of 28 U.S. C. 8 1291 (1994). See Hewl ett-Packard Co., Inc. v.

Berg, 61 F.3d 101, 104 (1st G r. 1995) (order confirm ng arbitration
award "is appeal abl e now because Congress directed in the statute
governing arbitration-rel ated appeal s that such an'order' . . . should
be i medi at el y appeal abl e"). Under t he FAA, i medi at e appeal nmay be
taken from inter alia, an order denying confirmati on of an award, 9
US C 8 16(a)(1)(D), and an order vacating an award, id. 8§
16(a) (1) (E). Appeal fromaninterlocutory order directingarbitration
t o proceed, however, is precluded under §8 16(b) inorder to further the

federal policy pronmoting arbitration. See Seacoast Mtors of

Salisbury, Inc. v. Chrysler Corp., 143 F. 3d 626, 628-29 (1st Cir.)
("pro-arbitration purposes of the FAAand the institutional goal of
avoi di ng pieceneal appeals and system c del ays" served by not

permtting appeal frominterlocutory orders), cert deni ed, 525 U S. 965

(1998) . 5

5 Thi s case i s di stinguishable fromone | i keSeacoast, which
dealt with appeal froman order conpellingarbitration. Inthat type
of case, we have held that we "l ack jurisdiction under the FAAto
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Hut son' s appeal of the district court's order denying
confirmation of the arbitrator's Modified Phase 1 Award falls squarely
within§816(a)(1) (D), which permts an appeal froman order "denyi ng

confirmation of an award or partial award.” 1d. (enphasis added). The

ot her part of the district court's order, which vacated the award and
remanded the entire matter to a newarbitrator, appears to be covered
by 8 16, al though the statutory | anguage provi des for appeal from
orders "vacating an award."” 8§ 16(a)(1)(E). The statute does not
expressly nmention remands, and so the question ari ses whether this
remand order renders the order a nonappeal abl e i nterl ocutory order.
VWi |l e this court has not yet spoken on this question, other courts of
appeal s that have done so "routinely assume . . . that an order
vacating an arbitrator's decision but remandi ng for additional
arbitration is appeal abl e under 8§ 16(a)(1)(E) . . . ." Perlman v.

Swi ss Bank Cor p. Conprehensive Disability Protection Plan, 195 F. 3d

975, 980 (7th Cir. 1999); see al so Jays Foods, L.L.C. v. Chemi cal &

Al lied Product Wrkers Union, Local 20, AFL-A Q 208 F. 3d 610, 613 (7th
Cr. 2000) (observing that the FAA make orders vacati ng and r emandi ng

arbitral awards appeal able i medi ately); ForsythelInt'l, S A v. G bbs

Ol Co. of Texas, 915 F.2d 1017, 1020 (5th Cir. 1990) ("Were the

revi ewwhet her the court's order conpellingarbitrati on was proper."
Id. at 629. Interlocutory orders conpellingarbitration are not final
under 8§ 16. See id. at 627.
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di strict court has vacat ed an award and ordered newarbitration by a
different panel, its vacatur becones revi ewabl e pursuant to9 U. S.C. [8

16(a)(1)(E)]."); Virginlslands Housing Auth. v. Coastal Gen. Const.

Services Corp., 27 F.3d 911, 914 (3rd Cir. 1994) (vacatur and remand

order that requires reevaluation of the entire controversy is
revi ewabl e) .

The reasoni ng of those courts i s persuasive, and we hol d t hat
an order of the district court which vacates and remands an arbi tral
award i s not thus nade aninterlocutory order. Allow ngthe appeal
furthers the "pro-arbitration policy designed to expedite confirnmation
of arbitration awards” articul ated by Congress when it anended t he FAA
to allow appeal from certain orders concerning arbitration.

Hew ett - Packard, 61 F.3d at 104. This is not |ike an order renmandi ng

tothearbitrator nerely for clarification. Conpare Landy M chael s

Realty Corp. v. Local 32B-32J, Serv. Enployees I nt'|l Union, AFL-C O

954 F. 2d 794, 797-98 (2d G r. 1992) (remand to arbitrator to reconsi der
cal cul ati on of danages not appeal abl e under FAA). Arenmand for a new
arbitration proceedi ng, unli ke an unappeal abl e i nterl ocutory order
wi t hi n the scope of §8 16(b), does not of fend "t he polici es di sfavoring

partial resolution by arbitration,"” see Forsythe Int'l, 915 F. 2d at

1020 n. 1, but instead encourages finality and conpl et eness.
The second questionis whether 8§ 16(a) (1) (E), which does not

expressly nentionpartial awards, provi des appellate jurisdiction. The
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arbitrator's Phase 1 Award coul d be characterized as a partial order
because it contenpl ates further arbitrati on proceedi ngs i n Phase 2.
The statute expressly provi des an appeal may be taken fromorders
denying or confirmng partial awards. W think that the statute read
as a whol e cont enpl at es an appeal when there i s an order vacati ng an
award, including partial awards.
2. Diversity Jurisdiction

Because the FAAitsel f does not create a basis for federal
subj ect matter jurisdiction, there nust be an i ndependent basis for

federal jurisdiction. See PCS 2000 LP v. Ronulus Tel ecomm, Inc., 148

F.3d 32, 34-35 (1st Gr. 1998) (no federal jurisdictionover FAAaction
where plaintiff failedto denonstrate federal question as i ndependent
basi s for federal subject matter jurisdiction). Bull asserts subject
matter jurisdictionbased on diversity of citizenship. Becausethe
party asserting federal jurisdiction, once chall enged on theissue,

bears t he burden of denonstrating its existence, see Depart nment of

Recreati on and Sports of Puerto Rico v. Wrld Boxi ng Ass' n, 942 F. 2d

84, 88 (1st Gr. 1991), Bull must denonstrate that it neets t he $75, 000
m ni mumanount -i n-controversy requirenent to i nvoke this court's
di versity jurisdictionunder 8 1332. Revi ewof questions of subj ect

matter jurisdictionis de novo. See Bl WDeceived v. Local S6, 132 F. 3d

824, 831 (1st Cir. 1997). Hutson says there is no subject matter

jurisdiction for failure to neet the jurisdictional amount. The
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subj ect matter jurisdictional anount is plainly net here for reasons we
di scuss shortly.

H dden in the i ssue i s anot her i ssue whi ch we not e but do not
resol ve. That is whether the anount requirenent i s net where t he suns
at issue beforethe arbitrator at the start of the arbitrati on exceed
$75, 000, the final (non-partial) awardis for | ess than $75, 000, and
the federal judicial relief sought is merely vacating and di sm ssi ng or
nerely confirmng the award. (W put to one side for nowthe fact that
t he award here was only a partial award.) One approach would be to
anal ogi ze this to the situati on where the clai min a court conpl ai nt
exceeds $75, 000 but the jury awards | ess t han $75, 000. Under these

ci rcunstances, thereis diversity jurisdiction. See Coventry Sewage

Associates v. Dnorkin Realty Co., 71 F.3d 1, 4-5 (1st Cir. 1995) (once

diversity jurisdictionis established, subsequent changes i n anount in
controversy will not divest the court of jurisdiction). The anal ogy
woul d be made in recognition of the close connection between
arbitration and subsequent enforcenent proceedi ngs and al soto carry
out the federal policiesinfavor of arbitration. Acontrary result
coul d be thought to underm ne these policies. Acontrary result woul d
mean a | oss of diversity jurisdictionthat woul d have ot herw se been
present if the case had beenlitigated rather than arbitrated (or even
if a motion to conpel arbitration had been brought).

There i s an argunent for the other view. It proceeds onthe
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basis that arbitrationis i ndependent of judicial proceedi ngs, that
enforcenment jurisdiction is not given by the FAA but nust be
est abl i shed i ndependently, and that the "legal certainty" that
plaintiff's claimis|less thanthe jurisdictional anmount is established

by the arbitral anard. See St. Paul Mercury Indem Co. v. Red Cab Co.,

303 U. S. 283, 289 (1938). That is apparently the viewtaken by t he

district court here and by the Eleventh Circuit inBaltin v. Al aron

Trading Corp., 128 F. 3d 1466, 1472 (11th Cr. 1997), cert. deni ed, 525

U S. 841 (1998).

But, as we have said, the jurisdictional anount i s net here
for several reasons: the remand sought as to t he commi ssi ons al one
meant that Hutson m ght recover the suns he sought, in excess of
$75, 000, ¢ and, in any event, the i ssue of benefits, with avaluein
excess of $75,000, remained to be arbitrated. Evenif aremand had not
been sought, the total anmount at issue in the entire arbitration

exceeded $75, 000. Wien a bifurcated arbitrationresultsinaparti al

6 The district court dismssedBull's first petitionto vacate
t he nodi fi ed award based on the fact that Bull di d not seek remand,
whi ch the court concluded nmeant that the ampunt in controversy
determ nation was limted to the value of the arbitral award Bul |
sought to vacate, $52,605.57. See Bull HNInformati on Systens, Inc. v.
Hut son, 98- 10998, 1998 W. 426047, at *5 (D. Mass. July 24, 1998). As
aresult, the court did not take account of the remaini ng benefits
issuesinits calculation. It should have. An order vacatingthe
arbitrator's award nmeant that Hutson's demand was unti nely, barring
arbitration of his renaining benefits-related clains. Thus, the val ue
toBull of having the arbitrator's award vacat ed was properly neasured
by i ncludi ng those amounts i n detern ning whet her the anmount-in-
controversy requirenent was net.
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awar d and enf or cenent proceedi ngs under t he FAA are brought as to the
partial award, we think the better ruleis to measure the amunt in
controversy by t he anount at stake inthe entire arbitration. Any
ot her rul e woul d i npose a penalty -- | oss of federal jurisdiction-- on
t he use of procedural devices such as bifurcation, devi ces neant only
tosinplify and expedite proceedi ngs. The purpose of arbitrationin
| arge part is to have sinplified, expedited proceedi ngs and courts
should be reluctant to adopt rules which interfere with the
accompl i shment of those purposes.

Because we conclude that the anount-in-controversy
requi renment i s satisfied, we only touch briefly onBull's argunent t hat
the i nterest on the Hutson's Modi fi ed Phase 1 Award shoul d be i ncl uded
i nour cal culation of the anount in controversy. That argunent is
contrary to the express words of the statute and wel | -establ i shed case

|aw. See Velez v. Crown Life Ins. Co., 599 F. 2d 471, 473 (1st Cir.

1979) (noting "established rule” that interest not included).
Mor eover, this case does not fall withinthe exception for cases where
interest isanintegral part of the damages at the tine the cl ai marose
and t herefore "cannot be i ncluded as a part of the jurisdictional
anount because it isincurred only because of the delay i n paynent and
is incidental to the main amount clainmed.” 1d. at 473-74.

B. Timeliness of Bull's Application to Vacate

Hut son argues that Bull's applicationto vacate the Mddified
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Awar d was untinely because it was not filed w thin Massachusetts' 30-
day filing periodfor applicationsto vacate arbitral awards. Mass.
Gen. Laws ch. 251, 8 12(b). Hutson's contentionis that thefiling
periodis jurisdictional and therefore unwaivable. Thereis contrary
case lawthat filing periods are akinto statutes of limtations, which
are routinely subject to waiver when parties fail toraisethem Cf .

Zipes v. Trans Wrld Airlines, Inc., 455 U. S. 385, 393 (1982) (filing

tinmely chargewithin EEOCCfiling period|like astatute of Iimtations,
subj ect to waiver, estoppel, and equitable tolling), and we have
referred to the FAAfiling period as a "limtations period," see

Fradella v. Petricca, 183 F. 3d 17, 19 (1st Cir. 1999). The questionis

al so rai sed of whether the Massachusetts or federal filing period
applies in this case.

But Hutson's argunent is an afterthought. It was not raised
before the district court and so it is waived.

C. The District Court's Order Vacating the Arbitrator's Award
Remandi ng to a New Arbitrator

There are bi furcated standards of review. W reviewthe
district court'srulingonanarbitrationaward de novo, but we al so

are mndful that thedistrict court's reviewof arbitral awards nmust be

"extrenmely narrow and exceedingly deferential." \heel abrat or

Envirotech Operating Services Inc. v. Massachusetts Laborers Di st.

Council Local 1144, 88 F.3d 40, 43 (1st Cir. 1996). | ndeed,
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“[a]rbitral awards are nearly inpervious to judicial oversight."

Teansters Local Union No. 42 v. Supervalu, Inc., 212 F. 3d 59, 61 (1st

Cir. 2000). A court's review of an arbitration award is highly
def erenti al because the parties "have contracted to have di sputes
settled by anarbitrator” andthus, "it isthearbitrator's viewof the
facts and of the neani ng of the contract that they have agreed to

accept." United Paperworkers Int'l Union v. Msco, Inc., 484 U. S. 29,

37-38 (1987). Wiilethe arbitrator's award nust "drawits essence from

the contract,” aslong as the arbitrator i s "even arguably construi ng
or applying the contract and acting withinthe scope of his authority,
t hat a court i s convinced he comm tted serious error does not suffice
to overturn his decision.” |1d. at 38.
Courtsdoretainlimtedauthority tovacate anarbitrator's
award. Section 10 of the FAAlists the circunstances in which acourt
has the authority to vacate an award, including certain types of
m sconduct by the arbitrator or where the arbitrator "exceeded [ hi s]
powers."” 9 U S . C §10(a)(4). To determ ne whet her an arbitrator has
exceeded hi s authority under 8 10, however, courts "do not sit to hear

clains of factual or | egal error by an arbitrator as an appel | ate court

does in revi ew ng deci sions of | ower courts,"” United Paperworkers

Int'l, 484 U.S. at 38, and "[e] ven where such error is painfully clear,
courts are not authorized to reconsider the merits of arbitration

awards," Advest, Inc. v. McCarthy, 914 F.2d 6, 8 (1st Cir. 1990)
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(internal quotation marks omtted).

Beyond t he specific grounds enunerated in 8 10, courts
"retain a very limted power to review arbitration awards." 1d.
Essentially, arbitral awards are subject toreview"where an award i s
contrary to the plainlanguage of the [contract]"” and "i nstances where
it is clear fromthe record that the arbitrator recognized the
applicablelaw-- andthenignoredit.” 1d. at 9. Inthe parl ance of
this and other circuits, areview ng court may vacate an arbitral award
if it was nmade in "manifest disregard" of the law. See id. The
district court's order inthis case vacating the Mddified Phase 1 Anard
is basedonits findingthat the arbitrator exceeded his authority, see
9U S C 8§810(a)(4), andignoredthe | aw, see Advest, 914 F. 2d at 9.

The arbitral award had two essenti al conponents: a finding
that, for various reasons, therewas notinme-bar tothe arbitrati on and
a finding as to the ampunt of conmm ssions owed. Bul | has not
chal | enged the comm ssions portion of the award in this appeal.

The sol e i ssue for our review, therefore, isthedistrict
court'srejectionof the arbitrator's conclusionthat Hutson' s demand
for arbitrationwas tinely. Bull contends that Hut son was bound by t he
procedur al requirenments of AAA Comrercial Arbitration Rule 6, which
requiresthat aclaimant's wittennotice of itsintentiontoarbitrate
"shal | contain astatenent setting forththe nature of the di spute, the

amount invol ved, if any, the remedy sought, and the hearing | ocal e
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requested" and that the claimant "shall file at any regi onal of fice of
t he AAAthree copies of the notice and three copies of the arbitration
provi sions of the contract.” Bull asserts that Hutson's clains are
barred because hefailedtofilethree copies of his 1991 requests with
t he Arerican Arbitration Association and failedto specify thelocale
requested. Thus, Bull says, only the 1995 cl ai mi s operabl e, and t hat
claimwas too |ate.

In his Modified Phase 1 Award, the arbitrator found that the
claimfor arbitrati on was not untinmely. That concl usi on nust be uphel d
unless it was nade i n mani f est di sregard of the | awor we are convi nced
that the arbitrator exceeded his authority. Nei t her of these
condi ti ons exi st.

The arbitrator referred to the contract as one of adhesi on
but, of course, even a contract of adhesion is enforced unless

unconsci onabl e or unfair. See Lechnere Tire & Sal es Co. v. Burwi ck,

277 N. E. 2d 503, 506 &n. 3 (Mass. 1972) (adhesion contracts generally

enf or ceabl e unl ess unconsci onabl e, of fend public policy, or shown to be

unfair inthe particular circunstances), citedin Chase Commerci al

Corp. v. Onen, 588 N. E. 2d 705, 708 (Mass. App. Ct. 1992). W t hi nk,

however, that what the arbitrator rather clearly nmeant is that
effective notice was giventothe conpany evenif not in preciselythe
formal terns that were specifiedinthe contract; that the contract was

drafted by the conpany and the cross-referencetothe arbitrationrules
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was not as informative as it shoul d have been; and that i n substance
t he conpany got the gi st of what it had bargai ned for and t hat was
enough to sati sfy the contract. Under Massachusetts | aw, the governi ng
| aw here, contracts of adhesi on are construed strictly agai nst the
drafter and the risks of ambiguity fall onthe drafter. See 17 R

Bi shop, Massachusetts Practice, 8§ 2.2, at 15 (4th ed. 1997). After

all, theinterpretation by the Hutsons, | ay people, that they were
"demandi ng" arbitration by sending |l etters to the conpany asking for
arbitration is an emnently sensible one.”

The magi strate judge al soincorrectly concluded that the
arbitrator had exceeded his authority. The parties' stipulation
expressly set forth the issues to be decided -- tinmeliness and
conpensation due -- authorizing the arbitrator to interpret the

contract's tine-limtation provision.® The arbitrator's inquiry

! The nature of judicial review of arbitral action is
conplicated by the fact that arbitrators need not state any reason for
t heir decision, United Steel workers of Anerica v. Enterprise Weel &
Car Corp., 363 U. S. 593, 598 (1960), and, if they choose to say
anything, are oftenremarkably terse. Inlight of thearbitrator's
earlier odd statenent inthe first order that there was no contract at
all and the rather barereferencetothe contract of adhesioninthe
modi fied order, the view taken by the magistrate judge is
under st andabl e (al t hough wrong).

8 Thi s case i s di stinguished fromone inwhichacourt asked
to conpel arbitration determnes, inthe first i nstance, whet her the
parties agreed to arbitrate their dispute at all. See Coady v.
Ashcraft & Gerel, No. 99-2165, --- F.3d ---, 2000 W. 1072386 (1st Cir.
Aug. 8, 2000). In that type of case, "the court is to make this
det erm nati on by appl yi ng t he federal substantive lawof arbitrability,
applicabletoany arbitrati on agreenent withinthe coverage of the Act

-20-



rational ly enconpassed what the clause required, whether it was
enf or ceabl e, and whet her Hutson conpliedwithit. As other courts have
noted, "the arbitrator's interpretation of the scope of the i ssue
submttedto himisto betreated with great deference, " Feder at ed

Dept. Stores v. United Food & Commerci al Workers Uni on, Local 1442, 901

F.2d 1494, 1498 (9th Cir. 1990), and "nust be upheldsolongasitis

rationally derived from the parties' subm ssion.” Richnmond

Fr ederi cksburg & Potomac R.R. Co. v. Transportati on Conmmuni cati ons

Int'l Union, 973 F.2d 276, 280 (4th Cir. 1992); see also Mbil G|

Corp. v. I ndependent G 1 Wrkers Union, 679 F. 2d 299, 302 (3d Cir.
1982) .

As such, thereis no basis for the matter to be remanded to
adifferent arbitrator. W have reversed the findingthat the forner
arbitrator mani festly di sregarded t he | awand exceeded hi s authority,
and there is no showi ng of bias or prejudice that would warrant

remandi ng the casetoanewarbitrator. Cf. Grand Rapids D e Casting

Corp. v. Local Union No. 159, 684 F.2d 413, 417 (6th Cr. 1982)

. . . . [Allthough questions of arbitrability nmust be addressed with a
heal thy regard for the federal policy favoringarbitration. . . . The
Arbitration Act establishes that, as a matter of federal |aw, any
doubt s concerni ng t he scope of arbitrabl e i ssues shoul d be resol ved in
favor of arbitration, whether the probl emat handis the construction
of the contract | anguage itself or an all egati on of wai ver, del ay, or
alike defenseto arbitrability.” Mtsubishi Motors Corp. v. Sol er
Chrysler-Plynouth, Inc., 473 U. S. 614, 626 (1985) (i nternal quotation
mar ks and citations omtted).
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(arbitrator's "outburst against the |anguage of the contract

conprom se[ d] appearance of inpartiality"); Stroehmann Bakeries, |nc.

v. Local 776 Int'l Brotherhood of Teansters, 762 F. Supp. 1187, 1189-90
(MD. Pa. 1991) (arbitrator expressed personal opinions derogatory to
vi cti mof sexual assault, used i nappropri ate | anguage, and exhi bited

personal bias), aff'd, 969 F. 2d 1436 (3d Gir.), cert. denied, 506 U. S.

1022 (1992).
M.
We reverse the vacatur of the arbitrator's "Mdified Phase
1" Award, direct entry of judgnent confirmngthat arbitral award, and
direct that the case to beremanded for arbitration of all remai ning
i ssues.

So ordered.

-22-



