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*of the District of Puerto Rico, sitting by designation.

CASELLAS, District Judge. The controversy in this appeal

ari ses out of the not-so-infrequent scenario where, after the
confirmation of a bankruptcy plan under Chapter 13, but before the
case is closed or converted to Chapter 7, the debtors sell property
of the estate which “vested” in them“free and clear of any claimor
interest of any creditor” pursuant to the provisions of 11 U S. C. 8§
1327.* The distribution of the proceeds fromthe sale of such
property is usually controversial; especially when, as here, the
property sold has considerably appreciated in value and as a
consequence, the debtors received substantial profits which they
intend to keep to thenselves.? On the other hand, the debtors’

unsecured creditors and the Chapter 13 Trustee noved to conpel the

1 11 U S.C. 8§ 1327 provides, in relevant part:

(a) The provi sions of aconfirned plan bi nd t he debt or and each
credi tor, whether or not the claimof suchcreditor is provided for by
t he plan, and whether or not such creditor has objected to, has
accepted, or has rejected the plan.

(b) Except as otherw se provided in the plan or the order
confirmng the plan, the confirmati on of a plan vests all of the
property of the estate in the debtor.

(c) Except as otherwi se provided in the plan or in the order
confirm ng the plan, the property vesting in the debtor under
subsection (b) of this sectionis free and clear of any claimor
interest of any creditor provided for by the plan. (Enphasis added).

2 After paynent in full of all secured bankruptcy clains, plus
interest, and all closing costs, taxes, insurance prem uns and ot her
anmounts, there renmni ns $50, 668.35 in excess proceeds.
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debtors to anmend their bankruptcy plan in order to distribute the
proceeds fromthe sale to the unsecured creditors.
| . BACKGROUND

The property sold in this particular case consists of a
two-fam |y building retained by the debtors for investnent purposes
(“the Property”), which was subject to a lien in the anmount of
$114, 000 held by Mellon Mrtgage Conpany (“Mellon”). On May 5, 1997,
Mellon entered into a stipulation with the Debtors, Marcelino and
Mari ana Barbosa (“the Debtors”), whereby they agreed that the market
val ue of the Property was $64,000 (“the Stipulation”). Therefore,
Mellon’s secured claimwas “stripped down” by $50, 000, from $114, 000
to $64,000. The Stipulation also provided for paynment in full of the
stri pped-down secured claimplus interest. The bal ance, now
unsecured, would be repaid “at a rate of not |less than 10%” As a
guarantee, Mellon “retain[ed] its lien in full until successful
conpl etion of the repaynment plan.”

On July 17, 1998, the Debtors filed their repaynent plan,
in consonance with the terns of the Stipulation. 1t was confirnmed by
t he bankruptcy court on Septenber 23, 1998. The Pl an provi ded, anobng
ot her things, the following: (1) full paynent of Mellon’s stipul ated
secured claimplus interest at a 9% annual interest rate; (2)
prepaynent of Mellon’s stipulated secured claimat any time, wthout

prem um or penalty; (3) paynent of a dividend to unsecured creditors
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equal to 10% of the anmount of their clains; and (4) reduction of the
nont hly plan payment, in the event that Mellon’s secured claimwas
pr epai d.

The bankruptcy court’s Confirmati on Order approved the
Debtors’ Plan and summari zed the di sbursenents to be nmade under it.
In addition, it acknow edged the nodification of Mellon's secured
clai m as expl ai ned above. Regarding the unsecured clains, it stated
that they “shall be paid [at] a dividend of not |ess than 10% "
Finally, in conpliance with 11 U. S.C. § 1327, the Confirmation Order
provided that: “[T]he provisions of the confirnmed Plan bind the
debtors and all creditors; the confirmation of the Plan vests al
property of the estate in the debtors; and all property vesting in
the debtors is free and clear of any claimor interest of any
creditor, except as provided in the Plan or this order.” (Enphasis
added) .

After the entry of the Confirmation Order, the Debtors
sought | eave fromthe bankruptcy court to sell the Property free of
| i ens or encunbrances pursuant to 11 U. S.C. 88 1303 and 363. Leave
was obt ai ned and accordingly, the property was sold for $137,500 to a
good faith purchaser. The bankruptcy court’s order approving the
sale (the “Sale Order”) provided for paynment in full of Mellon’s
secured claimpursuant to the Plan and the Confirmati on Order; while

t he bal ance of the proceeds were to be held in escrow by the Debtors’
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counsel “until the earlier of (a) an agreenent by and between the
Debtors and ... the Chapter 13 Trustee ... regarding disbursenent of
such proceeds, and (b) disposition by the Court, by a final order,
adjudicating a nmotion filed by the Chapter 13 Trustee seeking an
amendnment to the Plan....”

The Debtors and the Chapter 13 Trustee were unable to
reach an agreenment for the distribution of the proceeds. Therefore,
the Trustee noved to conpel the Debtors to nmodify their Plan in order
to pay the excess of the proceeds to the Debtors’ unsecured
creditors.® The end result under the Trustee’'s proposed plan woul d
be that the dividend paid to unsecured creditors would increase from
10% to 100%

The Debtors opposed the Trustee’s nmotion. On July 30,
1999, after a hearing, the bankruptcy court entered a Modification

Order granting the Trustee’s notion and hol ding that the Debtors were

conpelled to anend their Plan in order to distribute the proceeds to

t he unsecured creditors. In re Barbosa, 236 B.R 540 (Bankr.D. Mass.
1999). The court reasoned that since the Debtors’ bankruptcy plan
did not provide for prepaynent of the unsecured clainms, the Debtors,
t hrough their Sale Mdtion, were “inplicitly seek[ing] to nodify their

plan to reduce the tine for satisfying the clainms of unsecured

s Mellon joined the Trustee's efforts by filing a separate
noti on.
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creditors.” |d. at 545.4 Accordingly, the court rejected Debtors’

i nplied anmendnents to reduce the tinme of paynment to the unsecured
creditors and satisfy their clainms by paying the 10% di vi dend,

wi t hout any regard to the change in circunstances. 1d. at 548-49,
556. In addition, the bankruptcy court found that the Debtors’
intention to keep the proceeds of the sale, while paying the 10%

di vi dend provided by the Plan to the unsecured creditors, failed to
nmeet both the good faith requirenment and the best-interests-of-the-

creditors test of 11 U . S.C. 88§ 1329% and 1325(a)® in order to nodify

4 The court also ruled that pursuant to 11 U.S.C. 8§ 1329, the
Trustee had standing to seek nodification of the plan, and that
“[e]ven if this Court were to conclude that the Chapter 13 Trustee
must show a substantial change in circunstances, the Court observes
that the Chapter 13 Trustee could satisfy that standard [given that]
[a] | t hough the Debtors contenplated the sale of their Property in
their Chapter 13 plan, the sales price was nore than double the
stipulated value of Mellon’s secured claim” |n re Barbosa, 236 B.R
at 547 n. 8.

5
Section 1329(a) of the Bankruptcy Code provides for the
nodi fi cation of a confirmed Chapter 13 pl an upon request of the debtor,

the trustee, or the hol der of an all owed unsecured claim for the
followng Iimted nodifications:

(1) increase or reduce t he anount of payments on cl ai ns of
a particular class provided for by the plan;

(2) extend or reduce the time for such paynents; or
(3) alter the anount of the distributionto acreditor whose
claimis provided for by the planto the extent necessary to
t ake account of any paynent of such cl ai mot her t han under
t he pl an.

11 U.S.C. § 1329(a).

(continued...)



a confirmed plan, given the substantial and unanticipated change in

the Debtors’ financial circunstances. I n re Barbosa, 236 B.R at 552-

56.

Further, the bankruptcy court noted that although pursuant
to 11 U S.C. 8§ 1327(b), the Property sold vested in the Debtors free

and clear of any claimfromthe creditors (accord In re Rangel, 233

B.R 191 (Bankr.D. Mass. 1999)), the result in this case by allocating
t he appreciation of property, which the court characterized as

wi ndfall profits, to the Debtors rather than to the unsecured
creditors “is antithetical to the results that would be achieved in

t he absence of a confirmed plan that vested the Property in the

Debtors.” |In re Barbosa, 236 B.R at 551. The court conti nued:

Mor eover, there is sonething unsavory about
Chapter 13 Debtors ‘stripping dowmn’ a nortgage
under 8§ 506(a) and (d) and receiving the
‘“super’ discharge provided by § 1328(a) while
wal ki ng away with substantial cash proceeds due
to the appreciation in value of their Property,

5(...continued)

Section 1329(b) of the Code provides inturn, that a proposed pl an
nodi fi cati on must nmeet the requirenments of sections 1322(a), 1322(b),
1323(c) and 1325(a) of the Code.

6

Section 1325(a) provides in the pertinent part that a
bankruptcy pl an may only be confirmedif “[it] has been proposedin
good faith and not by any nmeans forbidden by law.” 11 U S.C. 8§
1325(a)(3). Wile “the value, as of the effective date of the plan, of
property to be distributed under [it] on account of each all owed
unsecur ed cl ai nf nust be “not | ess than t he anount t hat woul d be pai d
on such claimif the estate of the debtor were | i qui dat ed under chapt er
7 of [the Code] on such date.” 11 U S.C. 8§ 1325(a)(4).
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wi t hout anmending their plan to satisfy the
claims of their unsecured creditors... Putting
asi de the various inconsistent Code sections,
the problens created by the vesting | anguage in
§ 1327(b) and the order of confirmation used in
this case, and hairsplitting argunments about
what constitutes property of the estate in
Chapter 13, the spectacle of the Debtors
profiting while in bankruptcy is disconcerting
and may be indicative of a bad faith
mani pul ati on of the Code.

Id. at 551-52. Accordingly, the bankruptcy court held that the
Debtors were required to anmend their plan as requested by the Trustee
to provide for full conpensation to the unsecured creditors. 1d. at
556.

On appeal, the district court affirnmed the bankruptcy

court’s decision and order. Barbosa v. Sol onon, 243 B.R 562 (D

Mass. 2000). However, it used a different rationale. It found that
the central issue was the neaning of the phrase “property of the
estate” as used in the various sections of the Bankruptcy Code. [d.
at 565. It then noted that a reading of the bankruptcy court’s

menor andum opi ni on m ght give the inpression that the Trustee “admts
that ... [proceeds of the foreclosure sale are] no | onger property of
the estate....” 1d. However, in the district court’s opinion, “if
th[at] is what the bankruptcy court’s Menorandum nmeans, it is an
error of law.” 1d. Rather, the district court’s interpretation of

t he concept “property of the estate” as used by section 1327 of the



Code, vested title to the realty in the Debtors at confirmation, but
not the proceeds of the sale. Id. at 567-68. The district court
concurred with the bankruptcy court in all other aspects and
therefore, it affirmed the judgnent bel ow.

The Debtors appealed fromthat decision and raise various
issues. In particular, they contend that the district court erred in
ruling that the proceeds were part of the bankruptcy estate, based on
11 U.S.C. 88 1327 and 541(a)(6). They rely on the vesting | anguage
of section 1327 of the Code and the Confirmation Order for the
proposition that Mellon forfeited any claimto the excess proceeds
fromthe property when it entered into the Stipulation, and that such
forfeiture becanme effective when the Confirmation Order was entered.

Second, Debtors argue that the bankruptcy and district
courts erred by inproperly applying 11 U.S.C. 8§ 1329 by finding that
they had inplicitly sought a nodification of the Plan through the
notion for confirmation of sale.

1. ANALYSI S OF APPLI CABLE LAW

Since this case presents primarily questions of law, this

Court’s review of the bankruptcy and district court’s decisions is de

novo. lIn re Savage Industries, Inc., 43 F.3d 714, 719 n. 8 (1st Cir.

1994); In re DN Associates, 3 F.3d 512, 515 (1st Cir. 1993).

However, any findings of fact by the | ower courts are reviewed on a

clearly erroneous standard. |In re Savage Indus., 43 F.3d at 720.
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A. The Confirnmed Plan in a Chapter 13 Bankruptcy Case.

Section 1327(b) of the Bankruptcy Code states that “the
confirmation of a plan vests all property of the estate in the
debtor.” 11 U.S.C. 8§ 1327(b). In addition, section 1327(c) adds that
such vesting “is free and clear of any claimor interest of any
creditor provided for by the plan.” 1d. The |anguage used by the
bankruptcy court in its Confirmation Order was in consonance wth
t hese Code provisions.

The Debtors argue that in defining the concept “property
of the estate” the district court ignored various sections of the
Bankruptcy Code; particularly section 541(a)(6) which establishes
that the concept “property of the estate” includes proceeds “of or
fromproperty of the estate.” 11 U. S.C. 8§ 541(a)(6). Therefore, the
Debtors argue that section 1327 of the Code, conbined with section
541, vested in themthe Property along with its proceeds “free and

clear of any claimor interest of any creditor.” 11 U S.C. 8§ 1327(c).

However, in direct contraposition with the Debtors’
intended interpretation is section 1306(a) of the Bankruptcy Code,
whi ch defines the concept “property of the estate” within a Chapter
13 bankruptcy thus:

Property of the estate includes, in addition to

the property specified in section 541 of this
title:
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(1) all property of the kind specified in
such section that the debtor acquires after the
commencenent of the case but before the case is
cl osed, dism ssed, or converted to a case under
chapter 7, 11, or 12 of this title, whichever
occurs first; and

(2) earnings from services perfornmed by the
debtor after the commencenent of the case but
before the case is closed, dism ssed, or
converted to a case under chapter 7, 11, or 12
of this title, whichever occurs first.

11 U.S.C. § 1306(a). While this section does extend the application

of section 541 to cases filed under Chapter 13, it does so within a
specific context. |In particular, the status of the property of the
estate after the confirmation of a Chapter 13 plan is a controversi al

issue in itself. See Russell G Donal dson, Continued Exi stence of

Bankruptcy Code Chapter 13 Estate After Confirmation of the Chapter

13 Plan, 126 ALR Fed. 665 (1995)(Supp. 1999); David B. \Wheel er, Whose

Property Is It Anyway? 18-NOV Am Bankr. Inst. J. 14 (1999)(bri ef
review and anal ysis of the four different approaches currently used
by the bankruptcy courts to harnonize 88 1327 and 1306 of the

Bankruptcy Code); Thomas E. Ray, Post-Petition Clainms and the

Automatic Stay in Chapter 13, 19-FEB Am Bankr. Inst. J. 12

(2000) (reference to the sanme variety of interpretations given by the
bankruptcy courts to 88 1327 and 1306 of the Code); Vickie L. Vaska,

Comment ary: Property of the Estate After Confirmation of a Chapter 13

Repaynent Pl an: Bal anci ng Conpeting Interests, 65 Wash. L. Rev. 677

(July 1990); see also In re Reynard, 250 B.R 241, 246-47
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(Bankr.E.D.Va. 2000); In re Holden, 236 B.R 156, 160-63 (Bankr.D. Vt.

1999); In re Rangel, 233 B.R at 198.

By stating that the bankruptcy estate continues to be
repl eni shed by post-petition property until the case is closed,
di sm ssed, or converted under chapter 7, 11 or 12 of the Bankruptcy
Code, section 1306(a) is actually providing for the continued
exi stence of the bankruptcy estate until the earliest of any of the
above-nmenti oned events occur. The neaning of the “vesting” |anguage
of section 1327(b) within this context has been explored far and w de
t hroughout the nation. |In fact, the bankruptcy court noted that
sections 1306(a) and 1327(b) of the Code “are difficult to reconcile”

inthis regard. In re Barbosa, 236 B.R at 545, quoting In re Rangel,

233 B.R at 193.
Some courts have interpreted section 1306(a) as actually
providing for the continuation of the bankruptcy estate until the

earliest of any of the above-nentioned events. See Security Bank of

Marshall Town v. Neiman, 1 F.3d 687 (8" Cir. 1993). Still others

have held that the confirmation order term nates the estate
altogether, re-vesting all property of the estate in the debtor. In

re Aivier, 193 B.R 992 (Bankr.N.D.Ga. 1996); In re Petruccelli, 113

B.R 5 (Bankr.S.D.Cal. 1990). A third approach, called “the-m ddl e-
of -t he-road approach”, stands for the proposition that the estate

continues to exist only with regard to property used to fund the
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plan. In re Leavell, 190 B.R 156 (Bankr.E.D.Va. 1995); In re

Ziegler, 136 B.R 191 (Bankr.N.D.1l1. 1992). All of these positions
have been criticized; the first two for overly enphasi zing either
section 1306 or 1327, rendering the opposing section neaningl ess,
Wheel er, supra at 14, while the third approach is criticized for

i nvol ving a subjective analysis not contenpl ated, or provided for, by

the Code. |d.; see also Donal dson, supra, 126 ALR Fed. 665 88 2-5.

However, a fourth |line of cases has held that by virtue of
sections 1327(b)-(c), property of the estate at the time of
confirmation vests in the debtors free of any clainms fromthe
creditors. The estate does not cease to exist however, and it
continues to be funded by the Debtors’ regular income and post-

petition assets as specified in section 1306(a). In re Reynard, 250

B.R at 247; In re Trunbas, 245 B.R 764, 766 (Bankr.D. Mass. 2000);

In re Hol den, 236 B.R at 162-63; In re Rangel, 233 B.R at 198.

Many comrentators consi der this approach to be the best,
since it gives nmeaning to both sections 1306 and 1327, w thout the
subj ective analysis required by the m ddl e-of-the-road approach. E.qg.
Wheel er, supra. It was also the approach followed by the bankruptcy
court in this case. Because we think that this approach has a
| ogi cal consistency that harnoni zes two apparent inconsistent
sections, we hereby adopt it. However, we note that this rule cannot

be applied in an inflexible manner, for in spite of the “vesting”
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provi ded by section 1327 of the Code, until all paynents due under
the plan are made, both the trustee and the unsecured creditors have
an interest in the preservation of the debtor’s financial situation,
and in the extension of the ability-to-pay standard to future
situations under the plan. 1In this particular case, “receiving
proceeds has also altered the debtor’s financial circunstances”,

whi ch brings into play 8 1329 of the Code. In re Suratt, 1996 W

914095, *1 (D.Or. 1996).7

B. Modi fication of a Confirnmed Chapter 13 Pl an.

Section 1329 of the Code provides that a confirnmed plan
may be nodified at the request of the debtor, the trustee, or the

hol der of an all owed unsecured claimin order to “increase or reduce

" Inln re Suratt, 1996 WL 914095 at *1, the bankruptcy court
rej ected debtor’s argunent that by “vesting” the property on hi mupon
confirmation, 8 1327 operated to exclude the trustee and the
unsecured creditors from partaking in the post-confirmation sale
proceeds of former estate property. The court noted that:

The | ogi cal extension of the debtor’s argunent is ... that
there nust be a provision in all Chapter 13 plans
requiring post-confirmation sale proceeds from property
originally part of the estate to be paid to creditors, in
order to preclude the debtor fromreceiving those funds.
There is no such requirenment in the Bankruptcy Code, nor
has any court inposed such a requirenent. 11 U. S.C. 8§
1329(a) is intended, in part, to provide the protection
the debtor clains is mssing. |Its purpose is to protect
creditors’ rights to a debtor’s increased incone,
including fromproceeds fromthe sale of property that has
appreciated in val ue, post-confirmation.

ld. at *3.
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t he amount of paynments on clains of a particular class provided for
by the plan; [or to] extend or reduce the time for such paynents...”
11 U.S.C. 8§ 1329(a)(1,2). Any such post-confirmation nodifications
shall conply with sections 1322(a)-(b)®8 1323(c)®° and 1325(a)?° of
t he Bankruptcy Code.
11 U.S.C. § 1329(b)(1).

The Debtors argue that both the bankruptcy court and the
district court erred in applying section 1329 of the Code to allow a
nodi fi cation of the confirmed plan at the request of the Trustee and

Mell on without their showi ng a substantial and unantici pated change

8

Section 1322(a) of the Code establishes the requirenents that nust
be net by a bankruptcy repaynent planin order to be approved by t he
court. Section 1322(b) on the ot her hand, enunerates all perm ssible
provi si ons whi ch can be i ncl uded i n a bankruptcy repaynent plan. 11
U S C 8§ 1322(a)-(b).

9

Section 1323(c) provides that: “Any hol der of a secured cl ai mt hat
has accepted or rejected the plan is deened to have accepted or
rejected, as the case may be, the plan as nodified, unless the
nodi fi cation provides for a changeintherights of such hol der from
what such ri ghts were under the pl an before nodification, and such
hol der changes such hol der’ s previ ous acceptance or rejection.” 11
U S.C § 1323(c).

10

Section 1325(a) of the Code provides, inthe pertinent part, that
the courts “shall confirma plan if” (1) it conplies with al
appl i cabl e provi si ons of the Code; (2) it “has been proposed i n good
faith and not by any neans forbi dden by | aw’; (3) the val ue of property
to be di stributed under the pl an on account of all all owed unsecured
claims is not |ess than what would be paid under a chapter 7
i quidation; and (4) the debtor is ableto conply withthe plan. 11
U S.C 8 1325(a)(1), (3)-(4), (6).
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in the Debtors’ financial circunstances fromthe tinme of
confirmation. They argue that the Property’ s sale was contenpl ated
by the parties at the tinme of entering into the Stipulation and by
the Court when it confirmed the Plan. Therefore, they aver that the
nodi fi cation requested by the Trustee and Mellon is precluded by res
judicata. For that purpose, they allege that the sale was not an
unantici pated event, and that the appreciation in value of the
property was foreseeable. They do not dispute however, nor can they
given the facts, that the change in the Debtors’ financi al
ci rcunstances i s substantial.

Fromthe start, we note that Debtors’ argunments are not
grounded on the specific provisions of the Code; since section 1329
does not in itself establish a criterion for granting a nodification,
ot her than the plan as nodified nmust conply with all applicable
provi sions of the Code. 11 U.S.C. 8§ 1329(b), incorporating by
reference 11 U.S.C. § 1325(a). This neans that the Plan as nodified
must be proposed in good-faith. 11 U S.C. 8§ 1325(a)(3). Also, it
must conply with the “best-interests-of-the-creditors” test and the
“ability-to-pay” standard. 11 U S.C. § 1325(a)(4-6). However, the
Code says not hing about the applicability of the doctrine of res
judicata or the threshold requirenment of unanticipated and
substantial change in the debtor’s financial circunstances. These

are doctrines of judicial origin. See, e.qg., Inre Wtkowski, 16 F. 3d
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739, 746 (7'M Cir. 1994)(“The cl ear and unanbi guous | anguage of §
1329 negates any threshold change in circunstances requirenent and
clearly denonstrates that the doctrine of res judicata does not

apply.”); Ln re Than, 215 B.R 430, 435 (B.A P.9'" Cir 1997)(“The

unanti ci pated, substantial change test is judicial gloss to § 1329,
and the standard was seriously questioned by the Seventh

Circuit’s 1994 Wtkowski opinion.”); In re Powers, 202 B.R 618, 622

(B.A.P.9t" Cir. 1996)(“[We decline to hold that the change nust be
substantial and unantici pated as suggested by various cases in this
circuit. The plain |anguage of 8 1329 sinply does not support a
change in circunmstances as a prerequisite to nodification.”); In re
Euler, 251 B.R 740, 744 (Bankr.M D. Fl a. 2000) (recogni zi ng that
section 1329 “is silent as to whether the court should inpose any
conditions on a nodification ... other than those provided by 8§

1329(b).”); Ln re Fitak, 92 B.R 243, 249 (Bankr.S.D.Ohio 1988),

aff’d 121 B.R 224 (S.D.Chio 1990)(“While the legislative history
i ndi cates that a post-confirmation nodification should be ordered
pursuant to 8 1329(a) upon a show ng of changed circunstances which
affect a debtor’s ability to pay, the case | aw suggests that the
doctrine of res judicata limts the scope of appropriate post-
confirmation nodifications.”).

Sone of the stated grounds for the application of the

doctrine of res judicata within the context of a nodification sought
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pursuant to 8 1329, are: (1) the “awkward” application of section

1329, In re Euler, 251 B.R at 744, quoting In re Perkins, 111 B. R

at 673 (“Unfortunately... section 1329 is ‘sonewhat awkward in
concept and application.”); (2) the apparent inconsistency of
sections 1321 and 1329 of the Code; while the first provides that
only the debtor shall file a plan, the second provides standing to
the trustee and the unsecured creditors to seek to nodify it after
confirmation, id. at 745-46; (3) the “little, if any, guidance as to
the standard to be applied by a bankruptcy court in determ ning

whet her a request for a post-confirmation nodification of a Chapter

13 plan should be granted,” In re Fitak, 92 B.R at 248; (4) the

| egislative history of 8§ 1329, In re Euler, 251 B.R at 746; (5) the

case law, e.d. In re Fitak, 92 B.R at 249, citing In re Mseley, 74

B.R 701, 799-800 (Bankr.C.D.Cal. 1987)11, Anaheim Savi ngs & Loan

Ass’n v. Evans (In re Evans), 30 B.R 530, 531 (B.A P.9th Cir.

1983)*%; and (5) the finality accorded to the confirnmed plan, In re

11

In re Mbsel ey, supra, makes a distinction between notions to
nodi fy a confirned plan filed by the debtor, and notions to nodify
filed by thetrustee or the unsecured creditors. The debtor may file
motions to nodify liberally, “on a proper show ng of changed
circunstances”; 74 B.R at 799; while “acreditor may noveto nodify a
pl an adversely to a debtor after confirmation only upon a showi ng of a
post-confirmation default by the debtor, or that the circunstances have
changed since confirmation.” I d. As to everything else, the confirnmed
plan is res judicata. 1d.

12

(continued...)
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Euler, 251 B.R at 746. O all these factors, the need to accord a
degree of finality to the confirmation order is one of the nost

wei ghty for sonme courts. See, e.qg., Wtkowski, 16 F.3d at 745, and

cases cited therein.
However, while the doctrine of res judicata has been

applied by sone courts in this context, e.g. In re Arnold, 869 F.2d

240, 243 (4" Cir. 1989)(“The doctrine of res judicata bars an
increase in the anmobunt of nonthly paynents only where there have been

no unantici pated, substantial changes in the debtor’s financial

situation.”); In re Suratt, 1996 WL 914095 at *2 (D.Or. 1996) (" The
doctrine of res judicata |limts post confirmation nodifications to
cases in which the change in a debtor’s ability to pay was

unanticipated at the tinme of confirmation.”); In re Solis, 172 B.R

530, 532 (Bankr.S.D.N. Y. 1994) quoting 5 L.King, Collier on

Bankruptcy  1329.01 (15'" ed. 1994) (“A trustee’'s application

‘should be limted to situations in which there has been a
substantial change in the debtor’s inconme or expenses that was not

anticipated at the tine of the confirmation hearing.’”); In re Fitak

92 B.R at 250 (“[T]he doctrine of res judicata operates as a

2(...continued)

Anahei m Savings & Loan Ass’n v. Evans, supra, states while
di scussing the effect of a confirmati on pursuant to section 1327, that:
“An order confirmng a Chapter 13 plan is res judicata as to all
justifiable i ssues which were or could have been decided at the
confirmation hearing.” 30 B.R at 531.
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limtation on the ability of parties to obtain a post-confirmation
nmodi fi cati on under 8 1329(a) based upon unanti ci pated changed
circunstances.”), it is by no neans the unifornmly accepted norm
Many ot her courts have ruled that section 1329(a) all ows
the parties an absolute right to request a nodification (although a
nodi fication will not necessarily be granted). Wtkowski, 16 F.3d at

745; 1n re Powers, 202 B.R at 622 (“Although a party has an absol ute

right to request nodification between confirmation and conpl eti on of

the plan, nodification under 8 1329 is not without limts.”); In re

Than, 215 B.R at 436 (sane); ln re Trunmbas, 245 B.R at 767

(following In re Barbosa, 236 B.R at 548, and Wtkowski, supra); In

re Meeks, 237 B.R 856, 859-60 (MD.Fla. 1999)(“[T]he Debtors need
not denonstrate a substantial, unanticipated change in circunstances
in order to nodify their confirmed chapter 13 plan. However, neither
can Chapter 13 debtors sinply nodify their plans willy nilly.”); Ln

re Laye, 1994 W 905759, *2 (Bankr.N.D.I1l1. 1994)(foll ow ng

Wt kowski, supra). This approach is based on the clear |anguage of

the statute. In re Wtkowski, 16 F.3d at 746; In re Powers, 202 B. R

at 622 (“[We decline to hold that the change [under 8§ 1329] nust be
substantial and unantici pated as suggested by various cases in [the

Ninth Circuit]. The plain |anguage of 8 1329 sinply does not support
a change in circunstances as a prerequisite to nodification.”) Also,

it acknow edges that section 1329 does provide a criterion for
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granting a nodification. In re Wtkowski, 16 F.3d at 745-46. First,

“nmodi fications are only allowed in [the] three |imted circunstances”
provided by the statute. |d. at 745. Second, as provided by 8§
1329(b) (1) of the Code, “a nodified plan is only available if 88
1322(a), 1322(b), 1325(a) and 1329(c) of the bankruptcy code are
met.” 1Id. Third, a nodification may only be proposed in good faith.
Id. at 746.% Fourth, “all proposed nodifications need not be
approved and in practice not all nodifications are approved.” |d.

Mor eover, the statutory framework is clear in allow ng post-
confirmation nodifications, a feature that is incongruent with the
application of the doctrine of res judicata. 1d. at 745.1%%

The | egislative history of section 1329(a) is not
conclusive on this issue either, and if anything, it supports the
inference that res judicata should not be applied. Section 1329(a)
was anmended in 1984 to provide standing to the trustee and the
hol ders of unsecured clainms to nmove to anend the confirmed bankruptcy

repaynent plan. Consuner Credit Amendnents, Section 319, Title Il of

13

Specifically, “lack of good faith can be shown by mani pul ati on of
code provisions.” In re Wtkowski, 16 F.3d at 746.

14

The W tkwoski court stated: “The common-law principle of res
judicata ... does not apply when a statutory purpose to the contrary
is evident.” In re Wtkowski, 16 F.3d at 744 (internal quotations
omtted). It then noted that “the statutory framework of the
Bankruptcy Code plainly assunes the possibility of nodifications of
bankruptcy plans after they are confirnmed.” 1d. at 745.

-21-



t he Bankruptcy Amendnents and Federal Judgeship Act of 1984

(“BAFJA”), Publ. L. No. 98-353; 8 Collier on Bankruptcy § 1329.03

(Lawrence P. King, chief ed., 15' ed. 2000). Prior to the
amendnent, only the debtor was authorized to request a nodification

of the plan. |d.; see also WlliamL. Norton Jr., Bankruptcy Law and

Practice 2d, Bankruptcy Code 1270, eds.’ conmm (1998-1999). However,

Congress saw fit to allow the trustee and hol ders of unsecured cl ains
to seek an anmendnment to the confirmed plan in order to carry the
ability-to-pay standard forward in time, allow ng upward or downward
adj ust ment of plan paynments in response to changes in the debtor’s
financial circunstances which affect his/her ability to make

paynments. See Oversight Hearings on Personal Bankruptcy Before the

Subcommi tt ee on Monopolies and Commercial Law of the Conmttee on the

Judiciary, House of Representatives, 97t" Cong., 1t and 2" Sess. 22-

23 (1981-1982).15

15
See Statenment of Professor Vern Countryman:

Since plans are confirnmed on t he basi s of projections of
future income of the debtor, any subsequent change inthe
debt or’ s i ncone, either anincrease or areduction, during

the termof the plan will result in an excessive or an
i nadequat e comm t nent of hi s di sposabl e i ncome under t he
pl an. Because we believe that, in exchange for the

advant ages of Chapter 13 over Chapter 7, the debtor should
commt his di sposableincone for thetermof the plan, we
propose a newsection 1329(d) to deal with that problem
While this provision will permt the debtor to seek a
nodi fi cation of the plan in the event of a reduction in

(continued...)
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There was an indication at the Congressional Oversight
Heari ngs on Personal Bankruptcy that the standing conferred to the
trustee and the unsecured creditors would serve to accommpdate any
changes in the financial circunmstances of the debtor (either
adversely or favorably), which substantially affect his ability to

make future paynents under the plan. Oversight Hearings, supra, at

215-216, 221-222 (1981-1982) (statenent of the Hon. Conrad K. Cyr,
Bankruptcy Judge for the District of Maine, speaking on behalf of the
Nat i onal Bankruptcy Conference and the National Conference of
Bankruptcy Judges); Arnold & Porter, BANKR84, Hearings(21l). However,

the reference to a substantial change was never acconpani ed by the

15(...continued)

inconme, it will also permt an unsecured creditor, inthe
event of an i nprovenent inthe debtor’s incone position at
any time during the period of the plan, to seek a
nodi fication so that the full anount of the debtor’s
di sposabl e i ncone remai ns comm tted to paynents under the
pl an. This proposal ... seens to us to be areasonabl e qui d
pro quo for the benefits conferred on the debtor under
Chapt er 13 whi ch woul d not be avail abl e to hi mi n a Chapter
7 case.

Oversight Hearings on Personal Bankruptcy Before the Subcommittee on
Monopol i es and Conmercial Lawof the Comm ttee on the Judiciary, House
of Representatives, 97" Cong., 1% and 29 Sess. 22-23 (1981-
1982) (st at enent of M. Vern Countryman, Harvard Law School Prof essor
and Vi ce- Chai rman of t he Nati onal Bankruptcy Conference); Arnold &
Porter, BANKR84, Hearings(21l).

Al t hough t he proposed subsecti on 1329(d) was not finally enacted
by Congress, the essential purpose behindit, topermt the unsecured
creditors (andthe trustee) to request an anmendnent to the confirned
bankruptcy plan if there was a change in the debtor’s income, did
beconme | aw.
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requi renent that the change be unanticipated.® NMoreover, the
| egislative history indicates that the application of the doctrine of
res judi cata was never discussed, considered, or contenpl ated by

Congress. Oversight Hearings, supra.

Faced with this legislative intention, and the plain
| anguage of the statute, we are conpelled to concur with the district
court and the bankruptcy court that the Wtkowski approach is the

more sensible one. In re Barbosa, 236 B.R at 547. However, the

bankruptcy judge was careful to note that “nmotions to nodify cannot
be used to circumvent the appeals process for those creditors who
have failed to object confirmation of a Chapter 13 plan or whose
obj ections to confirmation have been overruled.” 1d. Moreover, the
bankruptcy judge noted that “88 1327 and 1330 accord significant
finality to confirmation orders in Chapter 13 cases.” |d.

Accordingly, the court concluded that “while Wtkowski may be a

16
In fact, the original proposed anendnent read:

On request of the debtor or of acreditor hol ding an al | owed
unsecured cl ai mand after notice and a hearing, the pl an
shal | be nodi fi ed under subsection (a) of this sectionto
any extent that any change in the debtor’s total projected
di sposabl e i ncone, as definedin section 1320 of thistitle,
substantially aff ects whet her the pl an, before nodification,
conplies with the conditions specified in sections
1325(a) (6) and 1325(c) of this title.

Proposed Section 1329(d); Oversight Hearings, supra, at 31. The
reference to a “substanti al change” was | at er del et ed fromt he section
and did not becone | aw.
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correct statenent of the law, as a practical matter, parties
requesting nodifications of Chapter 13 plans nust advance a
legitimate reason for doing so, and they must strictly conformto the
three limted circunstances set forth in § 1329.” 1d. at 548.

Upon a cl ose anal ysis, the bankruptcy court’s concl usions
of law do accord significant finality to confirmed plans w thout
requiring specific threshold tests not contenplated by the statute.
Therefore, we adopt the Wtkowski approach as nodified by the
bankruptcy court and refrain from adopting the substantial and
unantici pated test for seeking a nodification pursuant to 8 1329.
Accordingly, we find that the Trustee and Mellon were not precluded
by res judicata from seeking an anmendnent to the plan. In addition,
given the factual circunstances of this case —where the Debtors
realized through the sale an appreciation in value of alnost 215% of
t he stipulated value of the property at confirmati on —we find that
t he bankruptcy court did not abuse its discretion in granting the
amendrment. Wt kowski, 16 F.3d at 746 (“Because nodification under 8§
1329 is discretionary, our reviewis limted to a determ nati on of
whet her the district court abused its discretion in nodifying the
plan.”).

Finally, as the bankruptcy judge said, it is antithetical
to the bankruptcy systemto allow a debtor to “strip down” a

nort gage, underpay the unsecured creditors, and obtain a super
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di scharge under section 1328(a) of the Code, while selling the
property nortgaged for a price of two tines its estimted val ue for
pur poses of the “strip down”, and keeping to hinmself the excess of

the proceeds. In re Barbosa, 236 B.R at 552. 1In fact, to allow the

Debtors to keep the proceeds of the sale in such circunstances
effectively defeats Congress’ intention to extend the application of
the “ability-to-pay” standard forward throughout the duration of the

pl an. Oversight Hearings, supra.

I11. CONCLUSI ON
On these grounds, the district court’s order uphol ding the
bankruptcy court’s judgnent is Affirmed. Costs are awarded to the

appel | ees.

-26-



