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LI PEZ, Circuit Judge. We deci de her e whet her an awar d of

fees in bankruptcy to adebtor's attorney will act as a bar under claim
preclusionprinciplestoalater suit filed by the debtor all eging
pr of essi onal mal practice arising fromthe bankruptcy representati on.
Peter and Paul a | annochino, the debtors in this action, filed a
mal practice suit inthe Massachusetts courts two years after their
fornmer attorneys, defendants Carl Afranme and St ephen Rodol aki s, had
recei ved a fee award fromt he bankruptcy court. After their conplaint
was renoved t o t he bankruptcy court, the court granted the def endant s’
notions for sunmary j udgnent, reasoni ng t hat under the circunstances
present here, the nal practice cl ai ns were barred by t he princi pl es of
res judi cata. The I annochi nos appeal ed to the district court, which
affirmed. They continue their appeal here, arguing that res judicata
i s inapplicabl e because none of the requirenents of that doctrine are
present. After having carefully considered their contentions, we
affirm
| . Background

As thi s case cones before us fol |l owi ng summary j udgnent, we
summari ze the rel evant factsinthelight nost favorable tothe non-
nmovant s, the | annochi nos. 1n 1979, the | annochi nos began operati on of
a copy center on Main Street in Wrcester, Mssachusetts, as
franchi sees of Kw k Kopy. Despite occasional disputes, the

rel ationship was rel atively stabl e through 1988. Then, the | annochi nos
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gradually fell behind on their obligations under the franchise
agreenment. By 1991, the past due anpbunt had grown t o $49, 000, but the
| annochi nos entered into an agreenent with Kw k Kopy to resol ve t he
i ssue.

During t hat sane year, the | annochi nos began to expand their
busi ness by enteringintoacontract wwth Clark University to open a
second copy center onthe d ark canpus. Althoughthe witten contract
issilent ontheissue, the lannochinos clainmedthat Clark agreedto
deal with themexclusively for all of its copyi ng work, an arrangenent
t he I annochi nos esti mat ed woul d al l owt he Cl ark copy center to gross
bet ween $325, 000 and $375, 000 per year. Inreturn, the lannochinos
obl i gat ed t hensel ves t o nake vari ous paynents, either to dark directly
or tothird partiesonits behalf, for such things as royalties and
rent. Shortly after the executionof thewitten contract with d ark,
t he I annochi nos execut ed a second franchi se agreenent wi th Kwi k Kopy to
cover the Clark copy center.

Busi ness at this center was initially good, though gross
revenues di d not neet the | annochi nos' expectations. The | annochi nos
bl aned t he poor revenues on C ark, concl udi ng that it was not abi di ng
by t he excl usi vity agreenent and was i nst ead usi ng ot her provi ders for
its copying services. By md-1993, sales were so poor that the
| annochi nos cl osed the C ark copy center. Shortly thereafter, dark

filedsuit agai nst the lannochi nos, all eging that the cl osure of the
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store was a breach of contract. The I annochinos, acting through
counsel , ! answered the conpl aint and fil ed a countercl ai mal | egi ng t hat
Cl ark breached the exclusivity agreenent.

By this tinme, however, the |l annochi nos' probl ens were not
limted to the now closed Clark copy center. Between June and
Sept enber of 1993, the | annochi nos sought t he advi ce of an account ant
to assi st themw th ot her busi ness probl ens t hat i ncl uded cash fl ow
difficulties at their Main Street store. The accountant suggested t hat
t he 1 annochi nos consi der filing for Chapter 13 bankruptcy protection.
I n Sept enber, the I annochi nos first approached Rodol aki s, ostensibly
for legal advice regarding the Clark University |awsuit and
counterclaim At that tinme, Rodol akis was a partner with Aframe inthe
| aw firmof Aframe & Rodol akis. The | annochi nos ret ai ned Rodol aki s as
their attorney shortly after this first nmeeting, granting hi ma $6, 000
security interest in their car to secure his services.

For the next three nonths, the Iannochinos' financi al
probl ens wor sened. Rodol aki s advi sed t he | annochi nos t hat they coul d
uni lateral ly reject their franchi se agreenents wi th Kwi k Kopy and begi n
oper ati ons under a new cor por at e nane, Action Press, after renoving al |

Kwi k Kopy signs and materials fromtheir Main Street store. The

1 |t appears fromthe record that neither Aframe nor Rodol aki s
ent ered an appearance at any tinmeinthe Clark University |l awsuit,
t hough, as di scussed herei n, Rodol aki s di d of fer the I annochi nos | egal
advi ce connected with the suit and their counterclaim
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| annochi nos fol |l owed t his advi ce, though it brought a qui ck response
fromKw k Kopy, whi ch informed the | annochi nos i n Decenber of 1993 t hat
it believedthe act of renovingits name fromthe store and conmenci ng
oper ati ons under a newcorporationwas inviolationof anon-conpete
clause inthe franchi se agreenent. Inthe sane letter, Kwi k Kopy al so
term nated the franchise for insolvency.

It was inthis context that Rodol aki s advi sed t he | annochi nos
to file a Chapter 13 bankruptcy petition. Rodol akis inforned the
| annochi nos t hat t hey m ght be abl e to reject the franchi se agreenent s-
-and in particul ar, the non-conpete provi sions of those contracts--on
t he basi s that they were executory contracts. The | annochi nos agr eed
tofile for bankruptcy, andin | ate Decenber, after receiving Kw k
Kopy's letter, they filed a Chapter 13 petition. Inadditiontotheir
potential liability for breach of the non-conpete provision, the
| annochi nos al so owed Kwi k Kopy $79, 383.82. Rodol akis did not,
however, initiate negotiations with Kw k Kopy prior tofiling for
bankruptcy, either tosettle this past due anount or ot herw se attenpt
to resolve the problens between the |Iannochinos and Kwi k Kopy.

Fromthe time of filing until April of 1994, the dispute
bet ween t he I annochi nos and Kwi k Kopy over the broken franchise
agreenent conti nued. Kw k Kopy sought tolitigate the non-conpete
provi si on on several occasions, bothinthe state courts andinthe

bankruptcy court through adversary proceedi ngs. These efforts were
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interspersed with short-lived settlenments. InApril, the lannochi nos
converted their case to a Chapter 7 proceedi ng. The di spute w th Kw k
Kopy was eventual | y resol ved when t he parties entered into an agreenent
al | owi ng the I annochi nos to conti nue operation as Action Press despite
t he non- conpet e provi si on, provi ded that t hey gave al ocal Kw k Kopy
center the right of first refusal for certain jobs.

Throughout this tine, the Clark University | awsuit was
conti nui ng. The I annochi nos had ori gi nal | y been represent ed by anot her
attorney inthat matter, but that attorney withdrewand they turnedto
Rodol aki s for advi ce about howto continue. Though Rodol aki s refused
to represent themin that action, he advised themnot to take any
actionintheir owm defense. Instead, they weretoignorethe |l awsuit
and t heir countercl ai mand deal wi th an adverse judgnent as with any
ot her debt i n bankruptcy. The I annochi nos had reservati ons about this
advi ce. They continuedto believethat they had avalid counterclaim
t hat shoul d have, at the | east, prevented the entry of judgnment agai nst
t hem Nonet hel ess, the I annochi nos fol | owed Rodol aki s' s advi ce and a
default judgnment was entered against them

By Novenber of 1994, the rel ati onshi p between t he | annochi nos
and Rodol aki s had deteriorated to the point that Rodol aki s petitioned
t he bankruptcy court for perm ssiontow thdrawas the |l annochi nos’
counsel . This notion was granted on Decenber 5th. | n January, Afrane

filed an adm ni strative fee application for conpensation for services
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that the lawfirmof Afrane & Rodol aki s had provi ded t he | annochi nos.
The I annochi nos fil ed an oppositiontothis application, alleging,
anong ot her t hings, that Afrane was not entitledto any fees because he
was not their attorney. Despite the breakdown of their rel ati onship
and t hei r unease about sone of t he advi ce Rodol aki s had gi ven t hem t he
| annochi nos never alleged that the services included within the
appl i cati on had been of poor quality or had caused eit her themor the
estate harm

In March, after a hearing that the I annochi nos di d not
attend, the bankruptcy court allowed, in part, an award of fees to
Af rame. The amount awar ded, $6, 420.24 in fees and $571. 73 i n cost s,
represent ed paynent for services rendered prior to April 8, 1994, the
dat e of the conversion fromChapter 13 to Chapter 7. No fees or costs
for services perforned after that date were all owed. Eventual ly, and
sone tinme after this award of fees, the | annochi nos agai n ret ai ned
Rodol akis in connection with the ongoi ng bankruptcy.

Approxi mately two years | ater, the |l annochinos filedthe
current actionin Massachusetts state court. This action was renoved
to the bankruptcy court in Novenmber of 1996. The | annochi nos'
conpl ai nt was grounded upon the | egal services the defendants had
provi ded during the bankruptcy and all eged that, through those
servi ces, Rodol aki s and Af rame had commi tted prof essi onal nal practice

and had engaged inunfair trade practices inviolationof Mass. Gen.
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Laws ch. 93A. The defendants noved for summary j udgnent in 1998. The
bankruptcy court granted the noti on, hol ding that the | annochi nos’
cl ai ms were barred by the res judi cata effect of the 1994 order onthe
fee application. The Iannochinos appealed this judgnent to the
di strict court, which affirnmed. Their appeal fromthe district court

i's now before us.

I11. Res Judicata
Federal res judicata principles governthe res judicata
effect of a judgnment entered in a prior federal suit, including

judgnment s of the bankruptcy court. See EDIC v. Shearson- Aneri can

Express, Inc., 996 F. 2d 493, 496 (1st Cir. 1993); Inre El San Juan

Corp., 841 F.2d 6, 9 (1st Cir. 1988). "In an appeal fromdistrict
court review of a bankruptcy court order, the court of appeals
i ndependent |y revi ews t he bankruptcy court's deci sion, applyingthe
clearly erroneous standard to findings of fact and de novo reviewto

conclusions of law." 1nre SPMManuf. Corp. (Official, Unsecured

Creditors Conmttee v. Stern), 984 F. 2d 1305, 1310-11 (1st Gr. 1993).

Qur direct reviewof the bankruptcy court's judgnent, as well as of the
under | yi ng question of whether res judicata applies to bar the

mal practice claim is de novo. See Suarez v. PueblolInt'l, Inc., 229




F.3d 49, 53 (1st Cir. 2000); Monarch Life Ins. Co. v. Ropes & Gray, 65

F.3d 973, 978 (1st Cir. 1995).
A. The mal practice counterclaim

As aninitial matter, we nust address whet her the doctrine
of resjudicata appliestothis case. The I annochi nos argue that res
judicatais inappropriate here because they "have never pursued a pri or
remedy or suit agai nst the defendants [or] engaged innultiple attenpts
toobtainrelief.” Though this argunment is strikingly undevel oped, it
advertstoaninportant i ssue. At thetime of the fee application, the
| annochi nos' mal practice cl ai ns were countercl ai ns and/ or defenses to
t hat application. The failuretointerpose acounterclai mdoes not

necessarily act as a bar to |l ater actions. See, e.qg., Restat enent

(Second) of Judgnents 8§ 22(1) (1982); see al so Row and v. Harrison, 577

A.2d 51, 56 (Md. 1990) (refusing to find preclusionfor failureto
rai se countercl ai munder Maryl and' s perm ssive counterclai mrule).
Thi s principleprotects putative counterclai mants fromthe i nadvert ent

| oss of their claim Carriedtoo far, however, this principle would

underm ne the protective purpose of res judicata. See, e.qg., Bay State

HMOMint ., Inc. v. Trigley Sys., Inc., 181 F. 3d 174, 181 (1st Cir.

1999) ("The policy behindres judicataistorelieve parties of the
cost and vexation of multiplelawsuits, conserve judicial resources,
and, by preventing inconsistent decisions, encourage reliance on

adj udication.") (internal quotations omtted). Consequently, this
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principle is subject to two i nportant exceptions that narrowits
applicability and reduce the potenti al waste of judicial resources and
coststothe parties associatedwith nultiple suits based upon the sane

facts. See Restatenment (Second) of Judgnents 8§ 22(2) (1982).

The first of these exceptions applies to conpul sory
counterclainms. Seeid. §822(2)(a). But for the bankruptcy setting of
t hi s case, the | annochi nos' mal practi ce countercl ai ns woul d be subj ect
to this exception. A fee application in bankruptcy is akin to an
action to recover a debt. Under ordinary federal rules of civil
procedure, if a counterclaim "arises out of the transaction or
occurrence that is the subject matter of the opposing party's cl ai mand
does not require for its adjudication the presence of third parties of
whomt he court cannot acquire jurisdiction,"” the counterclaimis
compul sory and nust beraised. Fed. R Gv. P. 13(a). As boththe fee
application and the mal practice counterclaim concern the sane
transaction, the counterclai mwoul d have been subject to Rule 13.
Mor eover, the conpul sory counterclaimruleis applicableincertain
bankruptcy contexts. Thus, if the fee application had changed froma
contested matter to an adversary proceeding,? the |annochinos'

mal practi ce countercl ai rs woul d al so have been conpul sory and subj ect

2 Contest ed matt ers can becone adversary proceedi ngs when "an
objectiontoaclaimisjoinedw thademnd for relief of the kind
specifiedin Rule 7001." See Fed. R Bankr. P. 3007. Such relief
i ncl udes demands for nonetary danages. See Fed. R Bankr. P. 7001(1).
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tores judicata. See Fed. R Bankr. P. 7013 (naking Fed. R Civ. P. 13
appl i cabl e to adversary proceedings). Alternatively, the bankruptcy
court coul d have ordered Rul e 7013 applicableto the fee application,
again subjecting the counterclainms to res judicata under this
exception. See Fed. R Bankr. P. 9014 (al | owi ng t he bankruptcy court
"at any stageinaparticular [contested] matter [to] direct that one
or nore of the" rul es applicable to adversary proceedi ngs apply).
Not hing in the record i ndi cates, however, that the fee application ever
became an adversary proceedi ng or that the bankruptcy court ever
directed that Rul e 7013 apply. Therefore, the |l annochi nos' nal practice
counterclaimto the fee applicati on was not conmpul sory and cannot be
res judicata under this exception.

The second exceptionis applicable whenthe "rel ationship
bet ween the counterclaimand the plaintiff's claimis such that
successful prosecution of the second actionwouldnullify theinitial
j udgment or would inpair rights establishedintheinitial action.”

Rest at ement ( Second) of Judgnents 8§ 22(2)(b) (1982). In the nornal

course of civil litigation, the lannochinos' mal practice counterclaim

coul d not affect a prior judgnent assessing fees. See Row and, 577

A.2d at 57 (holding claimfor professional nalpractice against
veterinarian would not nullify prior judgment establishing debt for the
al | egedl y subst andard servi ces). |n bankruptcy, however, a successful

mal practice action couldinpair rights that Afrane and Rodol aki s had
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gai ned fromt he order awardi ng t hemfees. Under the rel evant section
of t he bankruptcy code governi ng fee awards, a findi ng of mal practice
woul d nean t hat t he attorneys were not entitledto conpensation for
t hose servi ces found to be substandard. See 11 U. S.C. 8 330(a)(4)3 see

alsolnre Southmark, 163 F. 3d 925, 931 (5th Gir. 1999) ("It i s evident

that a court-appointed professional's dereliction of duty could
transgress both explicit Code responsibilities and applicable
prof essi onal mal practice standards."). Nor doesit matter that the
fees may al ready have been awarded by the ti me of the nmal practice
judgnent. Fed. R CGv. P. 59 and 60 are applicabl e i n bankruptcy, thus
gi vi ng bankruptcy courts broad authority to reconsi der judgnments. See
Fed. R. Bankr. P. 9023 (Fed. R Civ. P. 59); Fed. R Bankr. P. 9024

(Fed. R Gv. P. 60); see al so Fed. R Bankr. P. 3008 (al |l owi ng parties

ininterest to "nove for reconsideration of an order allow ng or

s Section 330(a)(4) provides:
(A) Except as provided in subparagraph (B), the court shall
not all ow conpensation for-
(i) unnecessary duplication of services; or
(ii) services that were not-
(1) reasonably likely to benefit the debtor's
estate; or
(1'l') necessary tothe adm ni stration of the case.
(B) I'nachapter 12 or chapter 13 case i n whi ch t he debt or
is an individual, the court may allow reasonable
conpensationtothe debtor's attorney for representingthe
interests of the debtor i nconnectionwth the bankruptcy
case based on a consi derati on of the benefit and necessity
of such services to the debtor and the ot her factors set
forth in this section.
11 U.S.C. 8§ 330(a)(4).
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di sal | owi ng a cl ai magai nst the estate"). Furthernore, a bankruptcy
court can order professionals to disgorge fees that it had previously
awarded them See 11 U.S.C. 8§ 105(a) ("The court may i ssue any order,
process, or judgnment that i s necessary or appropriateto carry out the

provisions of thistitle."); lnre Hot Tin Roof, Inc., 205 B. R. 1000

(1st Gr. Bankr. App. Panel 1997) (uphol di ng di sgorgenent for failure

to disclose conflict of interest); Inre Capgro Leasi ng Assocs., 169

B. R 305, 317 (E. D. N. Y. 1994) (ordering di sgorgenent of fees because
services did not benefit the estate in any way).

The "successful prosecution” of the |l annochi nos' mal practice
claims inthe action here has the potential, therefore, to providethe
basis for alater order, followng anotiontoreconsider, forcing
Af rane and Rodol aki s to di sgorge the fees that the bankruptcy court
awarded them Thus, the second exception in section 22 of the

Rest at ement is applicabl e here. See Restatenent (Second) of Judgnents

8§ 22 Rptr. Notes (1982) (notingthat the exceptionis applicabl e where
"a defendant, having failedtointerpose a defense or countercl aimin
aprior actionwhichtermnatedinajudgnent for plaintiff, nowseeks
i n asubsequent actiontoobtainrelief which, if granted, woul d permt
recovery of the anount paid pursuant to that judgnent onarestitution

t heory"). The I annochi nos cannot escape res judi cata on t he ground
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that their mal practice clains were only counterclains to the fee
application.?
B. The three requirenments of res judicata

Havi ng determ ned that res judicatais generally applicable
inthis situation, we next eval uate whet her the specific res judicata
requi rements are present. For the fee award to bar the | annochi nos'
mal practice claim there nust be "(1) afinal judgnment onthe neritsin
anearlier suit, (2) sufficient identicality between the causes of

action assertedinthe earlier and |l ater suits, and (3) sufficient

identicality betweenthe partiesinthetw suits."> Mss. School of

Law v. Anerican Bar Assoc., 142 F.3d 26, 37 (1st Cir. 1998). The

| annochi nos contend that each of these requirenments is absent.?®

4 We note that even if a counterclai mwould, as here, be
subj ect tores judicata under this second exception, preclusion of that
cl ai mwoul d nonet hel ess be i nappropriateif the clai mcoul d not have
beenraisedinthe first proceeding. See Kale v. Conbi ned I ns. Co. of
Anmerica, 924 F. 2d 1161, 1167 (1st Gr. 1991). As we di scuss bel ow, the
| annochi nos could have raised their malpractice clains as a
counterclaimto the fee application. See Section Il11.B.3.b., infra.

5 The | annochi nos al so cont end on appeal that they were deni ed
afull and fair opportunitytolitigatetheir clainms duringthefee
application. They haveraisedthisissuefor thefirst tinme on appeal
and thereforeit is waived. See Hggins v. NewBal ance Athl eti c Shoe,
Inc., 194 F.3d 252, 259-60 (1st Cir. 1999).

6 We rej ect the lannochi nos' suggestionthat their casefalls
withinthe narrowexceptiontothe applicability of res judicata for
cases i nvol ving an "unusual hardshi p." See Rose v. Town of Harwi ch,
778 F.2d 77, 82 (1st Cir. 1985). We see nothing in this case that
woul d i ndi cate that the ordinary applicationof resjudicatatothe
| annochi nos woul d be "pl ainly inconsistent withthe fair and equitabl e
i npl ement ation of a statutory or constitutional schenme." 1d. (quoting
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1. Finality of the judgment

The question of whether the fee award was a final or an
i nteri mjudgnent presents an unusual degree of difficulty because, in
contrast to nost other civil litigation, finality in bankruptcyis a

nor e el usi ve concept. Seelnre Am Col onial Broad. Corp., 758 F. 2d

794, 801 (1st Cr. 1985). To be final, a bankruptcy court order "need
not resolve all the issues raised by the bankruptcy[, though it] nust

conpletely resolve all of theissues pertainingto adiscrete claim

i ncludi ng i ssues as to the proper relief." Inre |lntegrated Res.,

Inc., 3 F.3d 49, 53 (2d Cir. 1993) (enphasis in original). A
bankrupt cy court order nust | eave nothing to be donewi th respect to
t he cl ai mexcept the m nisterial supervisionof the execution of the

order. See Inre Am Colonial Broad. Corp., 758 F.2d at 801. An

application for an award of fees for professional servicesis precisely
such a discrete claim Consequently, inthis context, "aninterim
award of attorney's fees under 11 U. S. C. 8§ 330(a)(1) and 331 is not
final" because the order does not fully resolvethe attorney's claim
| eavi ng open the possibility that theclaimw Il | ater be enl arged

t hrough future fee applications. Inre Spillane, 884 F. 2d 642, 644

(1st Cir. 1989). Onthe other hand, a fee award t hat determ nes al |l of
t he conpensation owed to an attorney under section 330 may be

considered final. Seeid. The determ nati on of whet her an awar d was

Rest at enent ( Second) of Judgnments 8 26(1)(d)).
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or was not final, by its nature, "depends upon t he circunstances of the

case." In re Dahlquist, 751 F.2d 295, 297 (8th Cir. 1985).

The | annochi nos argue t hat Afrane creat ed a genui ne i ssue of
materi al fact by indicating onthe fee applicationthat he was seeki ng
only aninterimrather than afinal award. The application begins with
Aframe's assertion that he was the attorney of the debtor in the
Chapter 13 bankruptcy. By this statenent, the |l annochi nos cont end,
Aframe adm tted t hat he was continuing to represent them Because
represent ation was continuing, afactfinder coul dreasonably concl ude
that there woul d be future requests for conpensati on. This concl usion
is bolstered, they argue, by the reference in the applicationto
section 331, whichis the section of the bankruptcy code applicable
solely to interimconpensation.

Stripped of their context, thesetwd referencesinthe fee
application render superficial support for the | annochi nos' position.
We cannot, however, sinply exam ne isolated fragnents froma fee
applicationtocreate afactual disputeif none reasonably exists when
the applicationisviewedinits full context. After exam ningthe
full circunstances surroundi ng the fee application, we conclude that a
reasonabl e factfinder coul d only determ ne that the order here was
final.

In his fee application, Afrane sought rei nmbursenment for

servi ces t hat extended i nt o August, even t hough hi s applicati on was
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capti oned "Chapter 13" and t he bankrupt cy had been converted t o Chapt er
7 in April. The bankruptcy court, however, explicitly denied the
applicationinsofar as it sought fees for services provided after the
conversion. This approach suggests that evenif representati on had
conti nued, neither def endant woul d have been entitledto further fee
awards. Inthe present case, however, representation did not conti nue.
Despite Afrane's assertionin the fee application that he was the
attorney of the debtor, the only reasonabl e concl usi on fromthe record
i s that Aframe was not the | annochi nos' attorney at the time of the
application. The lannochinos thenselves |end support to this
concl usion. Their oppositiontothe fee application was based in part
upon t he assertion that they owed no fees to Afranme because, though
t hey had hired Rodol akis, they "never retained Carl D. Afrane as
counsel ." Indeed, they clai med an express understandi ng at the tine of
Rodol aki s' s retention that Rodol aki s—and not Aframe—-was their attorney.’

Mor eover, when read i n context, the fee applicati on does not
i ndi cate that Aframe was continuing to represent the | annochi nos.
Af rane asserted that he was the attorney for the debtor "in this

proceedi ng, " which the caption references as t he Chapter 13 bankruptcy

! The I annochi nos al so al | eged that the fee applicationwas in
vi ol ati on of Rodol aki s's assurances to themthat he woul d not seek
paynent for his representation of them"inyour Chapter 7." The record
does not of fer any expl anation for the bankruptcy court's refusal to
award fees for the Chapter 7 services. 1n doing so, however, the
bankruptcy court effectively enforced Rodol aki s' s prom se as reported
by the I annochi nos.
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action. The Chapter 13 acti on had concl uded upon t he conversionto
Chapter 7 several nonths prior tothe application. Al though Afrane did
seek fees for services perforned after the conversi on of the case, he
di d not seek any fees for thetine after Rodol aki s, and by ext ensi on,
his firmhad withdrawn fromthe case. In this context, Aframe's
recitation of his enploynent status is sinply astatenent that he was
entitledtoan anward of attorney's fees because he had been enpl oyed by
t he  annochi nos at the tinme the servi ces had been rendered. | ndeed,
t he only reasonabl e concl usi on fromt he record evi dence i s that Afrane
represent ed t he I annochi nos purely through hi s partnership relationship
wi t h Rodol akis. When Rodol akis withdrew fromthe case, Afrane's
prof essional rel ati onship w th the lannochinos alsotermnated. The
di scharge of an attorney prior to an order approving a fee application
i ndi cates that no further services will be rendered and consequentl|y

that no further applications will be nade.® Seelnre Spillane, 884

F.2d at 645.

The mere ref erence to secti on 331 al so does not undercut the

finality of the order on attorney's fees. Though the | annochi nos are

8 The I annochi nos al so argue t hat Rodol akis's | ater re-entry
intothe case nust nmean that the fee award was an i nteri mjudgnent, as
| east as to Rodol akis. There is no nmerit to this contention. A
reasonabl e factfinder could only conclude fromthis record that
Rodol aki s' s re-entry was neither contenplated at thetinme of the fee
application nor in any way a continuation of the original
representation. Such an unrel at ed subsequent event has no beari ng upon
whet her the award was or was not a final judgnment.
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correct that section 331 only appliestointeri mconpensation,?®and thus
thereisnoreasontoreferenceit inanapplicationfor afinal award
of fees, we declinetoallowa nere statutory reference to deternine
t he actual nature of the fee request, particul arly when section 331 was
nmenti oned here i n conjunctionw ththe nore general, final conpensation

provi si ons of section 330. See lnre Yermakov, 718 F. 2d 1465, 1469

(9th Gr. 1983) (holding fee order was final despite explicit reference
inthe order tofuture fee applications). As the bankruptcy court's
order determned al | issues rel ated to the defendants' clai mfor fees,
the order was final and may be given res judicata effect.
2. ldentity of the parties

The I annochi nos' challengetotheidentity of the partiesis
confined to Rodol akis. They not e t hat Rodol aki s had wi t hdrawn fromt he
case by the time of the fee application and award and t hat Afrane
applied for the fees in his name only. Therefore, they contend,

Rodol akis was not in privity with Aframe and cannot now gain any

° Section 331, entitled "Interimconpensation," provides:
A trustee, an exam ner, a debtor's attorney, or any
pr of essi onal person enpl oyed under section 327 or 1103 of
thistitle my apply tothe court not nore t han once every
120 days after an order for relief in a case under this
title, or nore often if the court permts, for such
conmpensati on for services rendered before the date of such
an application or rei nbursenent for expenses i ncurred before
such date as i s provi ded under section 330 of thistitle.
After notice and a hearing, the court may al | owand di sburse
to such applicant such conpensation or reinbursenent.
11 U.S.C. § 331 (1993).
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benefit fromwhatever res judi cata effect m ght attach to the fee
award.

The record does i ndi cat e t hat Rodol aki s and Afranme ceased to
be | awpartners at sonme poi nt after Rodol aki s st opped representing the
| annochi nos and wi t hdrewfromthe case. Though t he preci se dat e of
that split is unclear, the fee application came fromAfranme's solo
practice rather than fromthe firmof Aframe and Rodol akis. W can
reasonably infer, therefore, favorably to the |Iannochinos, that
Rodol aki s was not a party to the fee application. This inference,
however, does not stretch as far as the I annochi nos urge. Nonparties
may gai nthe benefit of aprior litigationif they wereinprivitywth

aparty tothe previous action. See Gonzal es v. Banco Central Corp.,

27 F.3d 751, 756 (1st Cir. 1994). Though privity is an el usive
concept, we have found privity "if anonparty either substantially
controlled a party's involvenent in the initial litigation or,
conversely, permttedapartytotheinitial litigationto function as
his de facto representative." 1d. at 758.

Even drawi ng all reasonable inferences in favor of the
| annochi nos, a reasonabl e factfinder coul d only concl ude onthis record
t hat Aframe and Rodol akis were in privity because Aframe was acti ng as
Rodol akis's de facto representativeinpursuit of thelegal fees. See,

e.d.. Inre Belnont Realty Corp., 11 F.3d 1092, 1097; I nre Medomak

Canni ng, 922 F. 2d 895, 901 (1st Cr. 1990). Aframe and Rodol aki s were
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| aw partners during thetime that the services detailedinthe fee
application were provided to the I|annochinos. Rodol aki s was
potentially entitledto paynent fromthe estate for those servi ces.

See 11 U. S.C. 8§ 330. Afrane's fee application, though submtted from
his office, didnot limt itself toaclaimfor the services Afrane had
render ed, but instead sought rei nbursenment for all services providedto
t he I annochi nos, irrespective of which attorney had provi ded t he
servi ces. The ampunt sought was nearly $10, 000. The overwhel m ng
maj ority of this work had been perforned by Rodol akis, who billed sixty
hours to Afrane's si x. Mreover, at sonme point shortly after the fee
appl i cation was granted i n March 1995, Rodol aki s had a chance neeti ng
with the Iannochinos in the bankruptcy court during which they
di scussed t he ongoi ng bankruptcy.'® Peter | annochino testifiedin
deposi tion that Rodol aki s tol d the I annochi nos at this neeting that he
was due to recei ve twenty percent of the conpensati on awar ded pur suant

to the fee application. This statenment confirnms that Aframe was
Rodol aki s's de factorepresentativeinfilingthe fee application.

Consequent |y, the defendants have established theidentity of parties
el ement of res judicata.

3. ldentity of the causes of action.

10 After this neeting, Rodolakis agreed to represent the
| annochi nos for a second time, though this period of representation was
relatively short, lasting |l ess than six nonths.
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| n det er mi ni ng whet her "causes of action are sufficiently
related to support a res judicata defense,"” we have "adopted a

transacti onal approach.” Mss. Sch. of Law, Inc. v. Anerican Bar

Assoc., 142 F. 3d 26, 38 (1st Gr. 1998). W have relied uponthethree
factors set forthinthe Restatenent to gui de our anal ysi s of whet her
two clains are actual |y part of a single cause of action. See Pornv.

Nat 'l Grange Mut. Ins. Co., 93 F. 3d 31, 34 (1st Cir. 1996). Though

none of these factors is determ native, and the three factors do not
exhaust all factors that nay be consi dered, they provi de a hel pful
framewor k for anal yzi ng t he I annochi nos' contentions. Seeid. First,
we | ook to "whet her the facts arerelatedintinme, space, origin or
noti vation," second, to "whether they forma convenient trial unit,"”
and third, to "whether their treatnment as a unit conforns to the

parties' expectations." |d. (quoting Restatenment (Second) of Judgnents

§ 24 (1982)).

Before turning to a di scussion of those el enents, however,
we notethat the Fifth Circuit has foundidentity of cause of action
upon facts that are essentially identical tothoseinthis case. See

Inrelntelogic Trace, Inc., 200 F. 3d 382, 387 (5th Cir. 2000). 1In

| nt el ogi c Trace, a Chapter 11 debtor had hired an accounting firmto

assi st it invarious accounting matters connected wi th the bankruptcy.
See id. at 384. Shortly after the reorgani zati on pl an was confirnmed

and before the firms fee application was approved, the debtor
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di scovered errors inthe services the firmprovided. Seeid. The
debt or nonet hel ess declined to proceed on a mal practice claim
preferringinstead to negotiate areductioninthe fees fromthe firm
See id. The bankruptcy court approved the application, with the
negoti ated reduction. See id. at 385. Wen, nonths later, the
reorgani zati on plan fail ed and t he debt or agai n ent er ed bankruptcy
under Chapter 7, the Chapter 7trusteeinitiated a mal practice action
instate court against the accountingfirm Seeid. After this action
was renoved to t he bankruptcy court, it agreed that res judi cata barred
t he mal practice cl ai mand grant ed summary j udgnent. Seeid. at 385-86.

The Fifth Circuit affirmed. See id. at 387. The Intelogic Trace

court's reasoning on these i ssues i s persuasive and we refer to it

t hr oughout our discussion of the Restatenent factors.

a. The factual relationship between the fee application and the
mal practice claim

The | annochi nos do not nmount a serious challenge to the
factual simlarities betweenthe two clains. Nor couldthey. Asthe

| nt el ogi c Trace court noted, the bankruptcy court nmust undertake a

conprehensi ve eval uation of the services listedinafee application
when determ ni ng whether to award fees. Under section 330, the
bankrupt cy court nust consider "the nature, the extent, and t he val ue

of such services." 11 U.S.C. 8§ 330(a)(3)(A).* Abankruptcy court

11 Section 330 provides in pertinent part:
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therefore makes an inmplied "finding of quality and value" in the
pr of essi onal services provided to the Iannochinos during the

bankr upt cy. Intelogic Trace, 200 F.3d at 387. Li kewi se, the

| annochi nos' mal practice claimentails the sanme concern, as their
al | egati ons of nmal practice arise fromthe defendants' | egal advice
relating tothe bankruptcy. It was this |egal advice that fornedthe
basi s of Aframe's fee application. Thus, the central factual question
inbothclainsisthe sane: What advi ce did the defendants givetothe
| annochi nos duri ng t he bankrupt cy, and what was t he qual ity and val ue
of that advice?
b. The two clainms as a convenient trial unit.

We exam ne whet her the two cl ai ns forma conveni ent tri al

unit with an eye towards t he conservati on of judicial resources by

(a)(3)(A) In determning the amunt of reasonable
conpensationto be awarded, the court shall consider the
nat ure, the extent, and t he val ue of such servi ces, taking
into account all relevant factors, including--
(A) the tinme spent on such services;
(B) the rates charged for such services;
(C) whether the services were necessary to the
adm ni stration of, or beneficial at thetine at which
t he servi ce was rendered toward t he conpl etion of, a
case under this title;
(D) whether the services were performed within a
reasonabl e amobunt of time commensurate with the
conpl exity, inmportance, and nature of the problem
i ssue, or task addressed; and
(E) whet her the conpensation is reasonabl e based on t he
customary conpensati on charged by conparably skill ed
practitioners in cases other than cases under this
title.
11 U.S.C. § 330(a)(3)(A).
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preventi ng needl ess duplicationof litigation. See Porn, 93 F. 3d at
36. Incontrast tothe evaluation of the factual rel ati onshi ps we
undert ook above, this inquiry focuses upon what woul d happen at trial.

See Rest at enent (Second) of Judgnents 8§ 24 cm. b (1982). W determ ne

whet her t he wi t nesses or proofs requiredto prove the factual basis of

bot h cl ai ns substantially overl ap. See Mass. Sch. of Law, 142 F. 3d at

38 ("[Where the wi tnesses or proof needed inthe second acti on overl ap
substantially with thoseusedinthe first action, the second acti on
shoul d ordinarily be precluded.") (quotingPorn, 93 F. 3d at 36). The
| annochi nos argue that the proof is different, pointingprimarilyto
t he necessity of expert witnesses for their mal practiceclains. This
contention, however, ignores the essential nature of the bankruptcy
court's exam nation of the fee application. Although no experts are
calledinafee hearing, this does not nean that thereis no expert
eval uation of the services rendered inthis case. The bankruptcy court
has directly seentheresults of the attorney's work for which afee
award i s requested. Moreover, a "judge is presuned know edgeabl e as to
t he f ees charged by attorneys i n general and as to the quality of |egal
wor k presented to hi mby particul ar attorneys; these presunptions
obvi at e t he need for expert testinony such as m ght establish the val ue

of services rendered by doctors or engineers.” Inre WJ. Servs.,

Inc., 139 B.R 824, 828 (S.D. Tex. 1992). To the extent that the

mal practice cl ai mwoul d requi re an expert wi tness or wi t nesses not
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required by the fee hearing, this difference in proof does not
el i mnate the substanti al overl ap of the remaining proofsrequiredto
determ ne the essential issueinbothclains, namely the quality of the
def endants' | egal services to the lannochinos.

Of course, this substantial overlap between the proof
required for each claimwould not matter for the purposes of res
judicataif the |l annochi nos coul d not have brought their mal practice

claiminoppositionto Afrane's fee application. See Kale v. Conbi ned

Ins. Co. of Am, 924 F. 2d 1161, 1167 (1st Cir. 1991) (noting that res

j udi cata cannot bar a claimthat coul d not have been rai sed in the
first action). Though the Afrane fee application was a contested
mat t er i n bankruptcy, this does not nean, as t he I annochi nos cont end,
t hat the bankruptcy court's eval uati on of the fee application woul d be
l[imtedtoapurely adm nistrative anal ysis of the fees, leavingit no
authority toundertake afull trial--includingapotential award of

damages--on the mal practice claim |Indeed, thelntel ogic Trace court

has directly addressed t he powers of the bankruptcy court inthis
context: "Although the fee hearing was a contested matter [the] fee
application was a clai magainst [the debtor]. Had [the debtor]
objectedtothe fee applicationandincludedwithits objectionaclaim
for affirmativerelief onaccount of all eged nmal practice, the nmatter

woul d have beconme an adversary proceeding.” Inrelntel ogic Trace,

Inc., 200 F. 3d at 389-90 (citations omtted). The bankruptcy rul es
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specifically provide for objections "tothe all owance of aclaim" a
provi sion that the I annochi nos used by filingtheir initial objection
tothe application. See Fed. R Bankr. P. 3007. Furthernore, when an
obj ectionis conbinedw th ademand for nonetary damages under this
rule, as ina professional nal practice claim the fee hearing "becones
an adversary proceedi ng" i n which these i ssues may be addressed. Fed.
R. Bankr. P. 3007 (providing for an adversary proceedi ng when "an
objectiontoaclaimisjoinedw th ademnd for relief of the kind

specified in Rule 7001"); see al so Fed. R Bankr. P. 7001(1) (defining

"a proceeding to recover noney or property" as an adversary
proceedi ng). The fact that the I annochi nos di d not t ake advant age of
t hese procedures does not alter the fact that they coul d have done so
and thus tried the malpractice claim at the time of the fee
appl i cati on.
c. The parties' expectations at the tinme of the fee application.
Fi nal l y, we exam ne whether treating thesetwo clains as a
singletrial unit would conformto the parties' expectations. In
assessing the parties' litigation expectations, welook tothe parties'
knowl edge at thetinme of thefirst suit onthe underlying facts. See
Porn, 93 F. 3d at 37. The I annochi nos contend that at the ti me of the
fee applicationthey didnot knowt hat Rodol aki s and Af rame m ght have
violated their duty of care towards them As | aypersons, they say,

t hey woul d have littl e i dea about the standards governingthe | egal
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pr of essi on, and t hus t hey had no way of know ng whet her t he def endant s
had breached t hose standards. Wt hout this know edge of a breach of
duty, the I annochi nos contend, they coul d not have known t hat t hey had
a mal practice claimagainst the defendants. W disagree. \When
eval uating the parties' expectations, we are gui ded by the principle
that, where "two cl ains aroseinthe sametine frame out of simlar
facts, one woul d reasonabl y expect themto be brought together." 1d.
Theref ore, rather than consi deri ng whet her t he I annochi nos knew of t he
preci se | egal contours of their mal practice claimat thetinme of the
fee application, we nust i nstead det erm ne whet her they knew of t he
factual basis of that claim

The I annochi nos point tothree areas in which they claim
Rodol aki s gave t hemsubst andard advi ce: his advice to repudi ate t he
Kwi k Kopy franchi se agreenment, toignorethe dark University | ansuit,
and to enter intothe bankruptcy. Although the | annochi nos nmay not
have had any reason to question thi s advi ce when given, their situation
at thetine of the fee application necessarily changed the reasonabl e
percepti on of these events. By that tinme, their relationshipwth
t heir attorney had broken down. | ndeed, Rodol akis wi t hdrewfromthe
case because "there [was] no effective attorney/client relationship
bet ween counsel and t he Debtors." In eachinstance, the advice the
| annochi nos now cl ai mwas i nmproper resulted in al nost i medi ate

negative results. After the | annochi nos renoved all Kw k Kopy i ndici a
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fromt he I annochi nos' print store and opened under anot her nane, Kw k
Kopy t ook aggressive actions to enforceits rights under the franchise
agreenent, includingrequestingrelief onmnultiple occasions fromthe
automatic stay sothat it m ght enforce t he non-conpete provision of
the contract. Likew se, their inactiononthe dark University | awsuit
quickly resultedin adefault judgnent. I|ndeed, the recordindicates
t hat t he I annochi nos were upset about the Clark | awsuit and felt that
t hey shoul d not i gnore what they t hought were their valid counterclains
tothat action. Furthernore, by thetinme of the fee application, the
bankruptcy had been converted fromChapter 13 to Chapter 7. This
conversion surely brought withit asimlar reeval uati on of whether it
had been appropriatetofile for bankruptcy inthe first instance.
Accordi ngly, the lannochinos knew all "the facts necessary for
bringing" their mal practice claimat thetinme of the fee application,
and we think it reasonabl e for Afrane and Rodol aki s t o expect that all
concerns about the quality of their services woul d have been rai sed in
response tothe fee application. See Porn, 93 F. 3d at 37 (" Def endant s
may r easonabl y demand t hat di spositionof thefirst suit establish
repose astoall matters that ordinary people wouldintuitively count
part of a single basic dispute.”) (quoting 18 Charles A. Wight &

Arthur R M1l er, Federal Practice and Procedure § 4407 at 56 (1981)).

W are m ndful that the I annochi nos were unrepresented at the

time of the fee award. The | annochi nos enphasi ze thi s fact, arguing
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that this distinguishes themfromthe debtor inlntelogic Trace.

Al t hough t he debtor in that case was represented at thetinme of the
accounting firm s fee application, that fact is not determ native.
| ndeed, the breakdown of the attorney/client relationship hereis
further evidence that the Iannochi nos should have raised their
mal practice clai nms as objections to the fee award. W reject the
suggestioninplicit intheir argunent that parties canignore facts
i ndi cating that they shoul d assert a nmal practice cl ai msol el y because
of a lack of representation.
I V. Concl usi on

Because al | of the el ements of res judicata are present here,
t he bankruptcy court was correct in holding that the Iannochi nos’
mal practice claimwas barred.

Affirned.
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