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LYNCH Circuit Judge. In 1995 the Teansters Union

began an or gani zi ng canpai gn at North Atl antic Medi cal Services,
a supplier of nmedical equi prment. North Atlantic fought fiercely
and also unfairly and now has unfair |abor practice findings
against it, as well as a bargaining order. A supervi sor,
t hough, had pro-uni on synpat hi es whi ch he openly expressed. The
enpl oyees -- that is, a majority of them -- both signed union
representation cards and voted for unionization in an el ection.
The enpl oyer has refused to bargain with the Union and tw ce has
been ordered by the National Labor Relations Board to do so.
The Board now petitions for enforcenent of its various orders.
North Atlantic also petitions for review, saying that both the
el ection and the authorization cards, and thus the consequent
Board orders to bargain, nust be set aside because the
supervi sor’s conduct biased the outcone. North Atlantic has not
chal  enged the finding of unfair |abor practices on its part.
The case involves review of the Board' s determ nation that the
pro-union activities of a supervisor were not sufficient to
deprive enpl oyees of their right to a free and uncoerced choi ce,
and thus to set aside the two bases for the bargai ning order.
| .
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We summari ze the Adm nistrative Law Judge' s undi sput ed
findings of fact, adopted by the Board.

North Atlantic Medical Services supplies nedical
equi prent . That equipnment is delivered by field service
technicians, or drivers. In April 1995, when uni on organi zi ng
efforts began, North Atlantic enployed approximtely eleven
drivers and nechanics at its Leomnster facility.

At the request of driver Marco Nagl e, union organizer
Al Stearns net on April 6, 1995, with Nagle and four other North
Atlantic enpl oyees who were interested in unionization.* Field
Servi ce Manager Steven Custer al so attended the neeting. Custer
said he supported unionization but told the others that North
Atlantic's president, Carbot Carabott, was adamantly opposed to
uni oni zati on and had once threatened to "lock the [ ] doors" if
the enpl oyees tried to organize a union. Custer warned that
Carabott would "do everything in his power to nmake it m serable

for everyone" if they tried to organize. Al six attendees,

! Stearns represented the International Brotherhood of
Teansters, AFL-CIO W refer to the local, Truck Drivers Union
Local 3170, as "the Union," either as the proposed

representative or as the certified representative of North
Atlantic's drivers.
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including Custer, signed union authorization cards at that
neeting. Custer did not hinself pass out cards or ask enpl oyees
to sign the cards, nor did he promse rewards if they supported
uni oni zati on or punishnment if they did not.

Shortly after the nmeeting, Nagle obtained signed cards
from three nore enployees. Wen Stearns again nmet wth
enpl oyees on April 13, eight of the eleven unit nenbers had
signed cards. Stearns filed a representation petition with the
Board. The Board then sent a copy to North Atlantic on April
17. The parties agreed to an election set for June 1, 1995.

In the weeks before the election, North Atlantic
| aunched a canpaign to defeat wunionization. It undertook a
series of personnel actions designed to underm ne support for
unioni zation in the bargaining unit. Three days after receiving
the petition, on April 20, North Atlantic renoved Gary Roy, a
uni on supporter who had signed an authorization card on April 6,
froma light duty assignnent and placed himon full worker's
conpensation pending further investigation of his condition.
North Atlantic fired Roy a nonth later on May 22. Al so on My
22, North Atlantic laid off another driver in the unit, Mrc
Kiroac, for "lack of work," although Kiroac had worked over 60
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hours in each of the previous two weeks, and was recalled one
week after the election. And on April 21, North Atlantic
transferred a sal esman, M chael MDernott, a union opponent,
back into the bargaining unit as a driver in order to dilute
support for unionization. MDernott did not want to transfer
and told other drivers that he was eager for the election to be
over so he could go back to his sales job.

Presi dent Carabott hel d t wo mandat ory enpl oyee neet i ngs
to discuss his opposition to unionization. At the neetings,
Carabott questioned enpl oyees directly about their reasons for
supporting unionization, and told themthey could work down t he
street if they wanted a union. He also said that he would get
out of the business when it stopped being "fun," and spoke about
a friend s conpany that went out of business after enpl oyees
chose uni oni zati on. This was an inplied threat that North
Atlantic would go out of business if the drivers won
representation rights. Calling the wunionization effort a
"battle in a war," Carabott said that he would not l[ose this
war. He warned that unionization would be futile because there
woul d be no extra benefits even if the enpl oyees chose union
representation, and that although a union could offer anything,
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he had the final say as to what would be given. Carabott al so
announced a new "open door policy" and solicited grievances from
enpl oyees, and inplied that he would suspend that policy if
enpl oyees uni oni zed.

North Atlantic also distributed two anti-union
nmenoranda to enpl oyees shortly before the June 1 election. In
the second neno, which acconpani ed paychecks, Carabott wote
t hat wunionization could "endanger the financial stability of
this conpany and al so the livelihood that enabl es you to provide
for your fam|y" because custoners woul d be unlikely to continue
to do business with a unionized conpany due to the threat of
strikes. Carabott also warned that a strike "means |oss of
busi ness and | oss of jobs."

Meanwhil e, on April 20, three days after it received
the representation petition, North Atlantic fired Field Service
Manager Custer, purportedly for failing to conpetently perform
his responsibilities as service nanager. The Union filed a
discrimnatory discharge charge on Custer's behalf on May 22.2

The Union argued that Custer was an enployee, fired in

2 That charge was still pending at the tine of the
el ection.
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retaliation for his support of unionization. Custer attended
four nore uni on neetings before the June 1 el ection, but did not
pressure enployees to support unionization. He asked sone
enpl oyees in general terns whether they planned to vote for the
Union, and told themthat they should only do so if they were
"110 percent sure" because President Carabott would fiercely
resi st unionization. Custer also voted in the June 1 election.?3

After the election, the Board held a hearing to resol ve
chal l enges to several of the ballots. The Board rejected North
Atlantic's challenge to the Union's nmajority status based on
Custer's pro-union activities. Further, the Board found that
North Atlantic commtted nunerous wunfair [|abor practices,
including firing several enployees in retaliation for their
union support, making unilateral changes to evaluation and
conpensation policies, threatening enployees with job | oss, and
telling enpl oyees that unionization was futile because having a

union would not result in inproved benefits.

3 On July 22, Custer's discrimnatory di scharge cl ai mwas
dism ssed after a finding that Custer was a supervisor, not an
enpl oyee, and therefore was not protected by the Act from
di scharge. That deci sion was not appeal ed.
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In light of North Atlantic's unfair |abor practices,
the Board concluded that a renedial bargaining order was
warranted, requiring North Atlantic to recognize and bargain
with the Union.
The Board ordered North Atlantic to cease and desist fromthe
unfair |abor practices and from interfering with or coercing
enpl oyees in the exercise of their rights under the Act. North
Atlantic was also required to offer reinstatement to the fired
enpl oyees and to conpensate all enployees for | osses caused by
its unfair |abor practices. Finally, the Board ruled that the
remaining valid ballots were to be counted and, if the Union
received a magjority of the valid ballots, directed the Regi ona
Director to certify the Union as the enployees' exclusive
bargaining representative.* The Board ordered the Regional
Director to set aside the election if the Union did not receive
a mpjority of the ballots cast.

The Union was certified after a revised tally reveal ed

that the Union i ndeed had won the el ection, by a count of eight

4 The record does not reveal the reason for the seem ng
anomaly of a bargaining order followed by an order to count
bal | ot s. It may be that the Board was sinply providing

al ternative grounds, should one prove infirmon judicial review
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to two. But North Atlantic again refused the Union's request
for recognition and bargai ning, claimng that the Uni on had been
i mproperly certified because Custer's pro-union activities
tainted the election, requiring it to be set aside. Acting on
a Union conplaint, the Board's CGeneral Counsel issued an unfair
| abor practice conplaint and the Board granted its notion for
summary judgnent against North Atlantic. The Board found that
North Atlantic had not produced any new evidence or speci al
circunstances requiring the Board to alter its earlier decision
that Custer's activities did not taint the representation
proceedi ngs. The Board concluded that North Atlantic's refusal
to bargain with the Union violated the Act and again ordered
North Atlantic to bargain with the Union and to cease and desi st
frominterfering with, restraining, or coercing enployees in the
exercise of their rights under the Act.

In its petition for enforcenent, the Board seeks
summary affirmance of its findings that North Atlantic conmtted
several unfair |abor practices, which North Atlantic does not
chal | enge on appeal. Further, the Board seeks affirmance of its
finding that the Union achieved a valid card ngjority which,
conbi ned wth the nunmerous unfair | abor practices, |ed the Board
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to certify the Union as the exclusive bargai ning representative;
that certification forned the basis of the Board s renedial
bargai ning order and refusal to bargain unfair |abor practices
finding in 1995. The Board also requests affirmance of its
finding that North Atlantic violated the Act by refusing to
bargain with the Union after it won the election and was again
certified as the exclusive bargaining agent in 1999. Nor t h
Atl antic seeks review of the Board's orders.
.

The ultimate i ssue here is whether North Atlantic has
an obligation to bargain with the Union, as ordered by the
Board. There are two bases for the Board s bargai ning orders.
First, there is a dssel bargaining order, which provides a
basis for a bargaining order irrespective of the outcone of the
el ection because the Board found North Atlantic had commtted
massive unfair |abor practices, sufficient to render a fair
el ection i nprobabl e, and the Uni on had obt ai ned an aut hori zati on

cardngjority. See NLRB v. G ssel Packagi ng Co., 395 U.S. 575, 600,

610, 613 (1969) (Board can i npose bargai ni ng obl i gati on on enpl oyer

whi ch refuses to recogni ze uni on t hat has obtained card ngjority and

commts unfair | abor practices "likely to destroy the union's mgjority
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and seriously i npede the el ection"). Second, an el ecti on was held
and the Union won, and so that is another basis for the

obligationto bargain. See NLRB v. Horizon Air Servs., Inc., 761

F.2d 22, 28 (1st Cir. 1985). North Atlantic seeks to underm ne
both of these grounds for the bargaining orders with the sane
ar gunent : the pro-union activities of the supervisor
constituted a threat, albeit indirect, to enployees that if they
did not vote for the union there would be consequences, and so
it cannot be said there was a fair and free choice nade
Because the parties have done so, we treat the analysis of the
two grounds as the same; any variations are not material for
resol ution of the issue.®

Normally in representation cases, our review of the

NLRB determ nations is for abuse of discretion. Fall River Sav.

Bank v. NLRB, 649 F.2d 50, 56 (1st Cr. 1981). The Board has
"broad discretion to determ ne whether the circunstances of an
el ection have allowed the enpl oyees to exercise free choice in

deciding whether to be represented by a wunion,"” Contast

5 For exanple, there is no clai mhere that the supervisor
solicited union authorization cards. . NNRBv. VKRG TV, Inc.,
470 F.2d 1302, 1313-15 (5th Gr. 1973).
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Cabl evi sion-Tayl or v. NLRB, 232 F.3d 490, 494 (6th Cr. 2000)
(citations omtted), and we take the Board's findings of fact to
be "conclusive if supported by substantial evidence on the

record considered as a whole,"” Visiting Nurse Servs. of Wstern

Mass., Inc. v. NLRB, 177 F. 3d 52, 56 (1st G r. 1999) (citations

omtted), cert. denied, 528 U S 1074 (2000). However ,

discretion is abused if an incorrect |egal standard is used.
See Soto v. Flores, 103 F.3d 1056, 1063 (1st Gr.) (district
court abuses discretion when it makes error of law), cert.
denied, 522 U S 819 (1997). North Atlantic fashions its

argunent in this rainment, urging us to adopt the standards used

by the Nnth Grcuit inNLRB v. | sl and Fil mProcessing Co., 784 F. 2d
1446 (9th Cir. 1986), standards which it views as naking it easier
to show that the supervisor’s activities anmounted to inplicit
coercion, even when not overt. The Board resists and says the

Island Filns viewis an outlier, and is inconsistent with First

Crcuit precedent. Qur reviewof the Board' s conclusions of | aw

is de novo. Msiting Nurse Servs., 177 F.3d at 56.

Bot h an or gani zi ng canpai gn and an el ecti on i nvol ve t he
bal anci ng of First Amendnent freedons of expression against the
need to prevent coercion of enployees, and the bal ance i s neant
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to preserve the enployees’ ability to make a free choice. The
First Amendnent protections concerned Congress when it enacted
the National Labor Relations Act, and so it provided in 29
U S C 8§ 158(c):

The expressing of any views, argunment, or

opinion, or the dissemnation thereof,

whether in witten, printed, graphic, or

visual form shall not constitute or be

evi dence of an unfair |abor practice under

any of the provisions of this subchapter, if

such expression contains no threat of

reprisal or force or prom se of benefit.

The Board tells us it has attenpted to be even-handed
in its application of the rules inposing consequences for
certain speech, recognizing that neither the enployer nor the
union side may alter the balance in an election by threats of
reprisal or prom ses of benefits. And the Suprenme Court tells
us that Congress intended the Board to have a w de degree of

di scretion in establishing the procedure and safeguards

necessary to insure the fair and free choice of bargaining

representatives by enployees.” NLRBv. AJ. Tower Co., 329 US
324, 330 (1946). The Board's discretion is not unlimted and
the Suprene Court has reversed it where it has violated the

basic principle that "[a]lny procedure requiring a 'fair’
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el ection nust honor the right of those who oppose a union as
well as those who favor it. The Act is wholly neutral when it

cones to that basic choice." NLRB v. Savair Mqg. Co., 414 U. S.

270, 278 (1973).

Under the Board's rules, a party nmay bring a chall enge
to election results before the Board "only where conpelling

reasons exi st therefor,” including grounds that a "substanti al
guestion of law or policy is raised" not governed by Board
precedent or that there was a prejudicial error. See 29 CF.R
8 102.67(c). But a party cannot seek direct court review of the
Board's certification decisions; it can only challenge

certification in the context of a refusal to bargain unfair

| abor practice charge. See NLRB v. S. Prawer & Co., 584 F.2d

1099, 1101 (1st Cr. 1978). The side claimng taint of an
el ection, or any unfairness that warrants the el ecti on bei ng set

aside, bears the burden of proof on the issue. See Contast

Cabl evision, 232 F. 3d at 494 (party seeking to overturn el ection

"bears the burden of showi ng that the el ecti on was not conduct ed

fairly") (internal quotation marks omtted); cf. NLRB v. Dobbs

House, Inc., 613 F. 2d 1254, 1256 (5th Gr. 1980) (courts have

added as an "additional requirenent" that burden is on party
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seeking Board review of election to "present specific evidence
which prima facie would warrant setting aside the election")
(internal quotation marks omtted). Bearing in mnd that a
party seeking to set aside an el ection bears a "heavy burden" of
denmonstrating that the Board abused its discretion, Mlrose-

Wakefield Hosp. Ass’'n v. NLRB, 615 F.2d 563, 566 (1st CGrr.

1980), we review the Board's decision that the supervisor's
i nvol venent did not interfere with enpl oyee free choi ce here.
The role of a supervisor attenpting to help the union
organi ze his workpl ace m ght be thought a bit odd, and here, as
is often true, there was a di spute about whether the supervisor

was really a supervisor or was an enployee. See, e.qd., Wight

Menorial Hosp. v. NLRB, 771 F.2d 400 (8th Gr. 1985); NLRB v.

Nort heastern Univ., 707 F.2d 15 (1st GCr. 1983). Here, the

Board ruled that the individual was a supervisor. A pro-union
super vi sor presents two possible scenarios which could
interfere with a fair and free election. The first is
confusion; the second is coercion. There nmay be confusion felt
by enpl oyees about the nessage from nanagenent iif one of
managenent’ s own, a supervisor, urges the uni on upon enpl oyees.
O there may be a second effect, that a supervisor nmay
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explicitly or inplicitly coerce enployees into voting for the

union. See Fall River Sav. Bank, 649 F. 2d at 56 (enpl oyees m ght

support union "out of fear of retaliation" by pro-union supervisor).

This case does not raise the first concern. The
enpl oyer left no one in doubt of its anti-union position, as the
uncontested findings of wunfair [|abor practices against it
attest. Indeed, supervisor Custer, in his debut on this issue,
warned other enployees that North Atlantic president was

virulently anti-union. Accord Catholic Med. CGr. v. NLRB, 620

F.2d 20, 22 (2d Gr. 1980) (supervisor's support of union posed
no risk of confusion about enployer's position in view of its
"vi gorous canpai gn agai nst the Union").

And so we turn to the second concern: whether there has
been explicit or inplicit coercion. Wile this Grcuit has not
had an abundance of these cases, the few existing decisions
establish the principle that "wi thout evidence of any threats,
express or inplied, [the fact that supervisors favor a union ]

does not conpel a finding of coercion.” Fall R ver Sav. Bank,

649 F.2d at 57, quoted in Northeastern Univ., 707 F.2d at 18.

Both sides nmake rather too much of this statenment, since it
pertains only to whether such evidence alone would conpel a
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finding of coercion, contrary to the Board s conclusion that
there was no coercion. It is, for exanple, equally true that
the fact that the enpl oyer opposes a union does not conpel a
finding of coercion. That is different from the question of
whet her the Board could find inplicit coercion fromthe fact
that a strong supervisor was pro-union. It is also very
different from the question that concerns us: whet her the
Board's finding is supportable that a pro-uni on supervisor, by
hi s conduct and his speech, did not invalidate free choice. But
there is an inportant point: when the factual predicates for
the Board’ s decisions are attacked, they may not be set aside
unl ess the record conpels a different conclusion, and so it can
be said that the decision is not supported by "substantial

evidence." N.RB v. Hosp. San Pablo, Inc., 207 F.3d 67, 70 (1st

Cr. 2000) (court mnust accept Board's factual findings "unless
those findings are not supported by substantial evidence on the
record considered as a whole") (internal quotation marks and
citations omtted). W evaluate the Board's finding by
exam nation of certain factors set forth in Board and court
cases involving clains of coercion or reward by pro-union
supervi sors.
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The initial focus is on whether there were coercive
actions by the supervisor against anti-union enpl oyees, actions
such as discharge, surveillance, coercive investigation, or
rewards. Simlarly, courts focus on whether there were words
that anmobunted to an express threat or promse of reward. See
G ssel, 395 U.S. at 615. This case involves none of these. .

Contast Cablevision, 232 F.3d at 495 (reversing NLRB and

i nval i dati ng el ecti on where uni on of fered enpl oyees free weekend
trip at the union's expense).

I nstead, this case involves the nore subtle question
of whet her the conduct and speech of the supervisor anmounted to
implicit threats or coercion. The Board has generally
consi dered the specific facts and circunstances and | ooked to
three areas of inquiry: the nature of the supervisory
authority, the nature of the activity and speech of the
supervi sor, and the context in which the supervisor acted.

The first line of inquiry |ooks to the scope of the
supervisor's role over the enployees to determ ne whether the
supervi sor has the actual ability to harmthe interests of the

enpl oyees or to reward them See Fall R ver Sav. Bank, 649 F. 2d

at 57 (Board relied on limted power of branch managers to

-19-



retaliate against tellers in finding no coercion); cf.

Har borsi de Healthcare, Inc. v. NLRB, 230 F.3d 206, 210-11 (6th

Cr. 2000) (analyzing nature of supervisory authority to
determ ne whether effect of charge nurse's conduct was
coercive). There is nothing unreasonabl e about such an i nquiry;
i ndeed, an immediate |ow | evel supervisor nmay have nuch nore
actual power to coerce or to reward than sonmeone with a higher
title in the corporate totem pole. This line of inquiry
general ly i nvol ves questions about the role of the supervisor in
hiring, firing, wages, pronotions, and other job benefits.
Here, the Administrative Law Judge nmade exactly this inquiry,
al beit on the question of whether Custer was a supervisor at
all, and concl uded that Custer "had the authority to effectively
recommend personnel actions with respect to raises, hiring

di sci pline and overtine and he responsi bly directed enpl oyees in
at | east sone respects.”

The period of tine that this supervisory authority
existed is also relevant. The ALJ noted that Custer was
termnated by North Atlantic early in the organi zi ng canpai gn.
Al t hough Custer continued to attend uni on neetings, he no | onger
had wor kpl ace authority. The ALJ acknow edged that this fact
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alone was not dispositive in the Union's favor, given the

precedent of NLRB v. Howard Johnson Mdtor Lodge, 705 F.2d 932

(7th Gr. 1983). There, a hearing was held on clains of taint
resulting fromthe pro-union activity by a supervisor who was
fired. Unli ke here, there was a reasonable chance the
supervi sor would be returned to her position as a supervisor,
thus raising the possibility of coercion. Here, there was, to
guote the ALJ, "no realistic possibility" of such coercion
because the Union's claimthat Custer had been wongly fired
depended on Custer being characterized as an enpl oyee and not as
a supervisor. |If Custer had been returned to work as a result
of the Union's filing of an unfair |abor practice charge, his
position woul d have been as an enpl oyee, not a supervisor.?$
The second area of inquiry has to do with a very fact-
I ntensive exam nation of the activities and speech of the
supervisor. The ALJ found that Custer's pro-union activity was

very limted: he attended uni on neetings, but when he spoke, it

6 It is theoretically possible, of course, that other
enpl oyees m ght nonethel ess perceive him despite his being
characterized by the ALJ as an enployee, to have sone sort of
supervi sory power over them This case, as the facts descri bed
| ater show, does not raise any such issue of perceived
aut hority.
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was nostly to say that the enployees would have a tough tine
getting a union given the attitude of North Atlantic president.
Custer's nost explicit statenents of union support cane, not
surprisingly, after he had been fired. He had no supervisory
authority then. The ALJ also noted the lack of certain
evi dence. There was no evidence, for exanple, that Custer
passed out or collected authorization cards, canpaigned for the
Uni on while he was a supervisor, or nade prom ses or engaged in
any formof coercion to further his pro-union views. And there
was no evidence fromwhich it could be reasonably inferred that
ot her enpl oyees felt Custer was trying to force themto support
t he Uni on.

Onthis last point, thereis an evidentiary refinenment.
The Suprenme Court in dssel cautioned against after-the-fact
evi dence from enpl oyees as to whether they had felt coerced in
any way, noting that even that testinony could be subject to

coercion. See 395 U S. at 608 (enpl oyee' s testinony about subjective
per cepti on of coercion may be unreliabl e dueto enpl oyee's desireto

curry favor with enployer). W understand the ALJ to have kept
this principle in mnd and to be referring to other evidence

from whi ch such coercion could be inferred. But despite the
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caution in Gssel, it is also clear that on the question of
whet her sonmeone is a supervisor, the perceptions of other

enpl oyees nmay be taken into account. See Fall R ver Sav. Bank,

649 F.2d at 57 n.7 (relying on enployees' testinony in

determning lack of threat); cf. Int'l Assoc. of Machinists v.

NLRB, 311 U S. 72, 79-80 (1940) (acts of perceived supervisors
are to be accorded sanme wei ght as acts of actual supervisors if

acting as agents of enployer in election cases). Since nany of

t hese cases involve both questions -- supervisory coercion and
supervi sory status -- there is no bright line evidentiary rule
permtting or excluding such evidence per se. . NLRB wv.

Chicago Metallic Corp., 794 F.2d 527, 531 (9th Cr. 1986)

(appropriate in "borderline cases" to consi der whether personis
percei ved as a supervisor).

Finally, there is an exam nation of context. As the
ALJ found, North Atlantic had itself engaged in coercion and
discrimnationin an effort to stop the Union. In this context,
"the enpl oyees could not possibly believe . . . that they had
anything to fear by offending Custer and opposing the Union."
Again, there was no suggestion that this fact of North
Atl antic’s strong anti-unionismwas dispositive. It may well be
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that a supervisor could engage in pro-union coercion even while

the conpany is virulently anti-union. See WKRG TV, 470 F.2d at

1315, n.8 ("[R] easonabl e fear of supervisory retaliation can be
present even if the conpany hierarchy has openly opposed the
union.").

Viewing all the facts, the Board concluded there was
no conduct or speech by supervisor Custer that would give rise
to an inference of <coercion, and therefore no basis to
inval idate either the authorization cards or the election. The
Board' s determ nati on of whether a supervisor's conduct tainted
an election is "essentially a matter of draw ng inferences, and
it has | ong been settled that an agency's concl usi ons based upon
such inferences should not be set aside by a review ng court

unl ess they transgress the bounds of reason." Catholic Med.

ar., 620 F.2d at 22 Here, the Board's conclusion is
reasonabl e and very far from an abuse of discretion.

North Atlantic attacks this conclusion by saying that
It has been held to too high a standard of proof. Al it needs
to show, it says, relying on the Ninth Crcuit decision in

Island Film is that the pro-union supervisory activity would

"reasonably tend" to have a coercive effect, and does not need
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to show actual proof of coercion. It also says that in nost of
these sorts of cases, where nanagenent | oses, nanagenent is
aware of what its wayward supervisors are doi ng and does not hi ng

inresponse. See NLRB v. Lamar El ectri c Menbership Corp., 362 F. 2d

505, 506-07 (5th Gr. 1966) ("[Where the enployer knows of the
advocacy and takes no steps to dissipate its effect, such
advocacy may not be used as

a basis for setting aside the election."); see also Fall River

Sav. Bank, 649 F.2d at 56 n.5 (enployer who fails to exercise
aut hority over known pro-union activities by supervisor "may not
| ater be heard to conplain of the results of its inaction").
North Atlantic should not be put in that category, it says
because it did not know what Custer was doing until the day of
the election. Mre than that, it says, North Atlantic should
prevail because it had no opportunity to respond to what Custer
was doi ng. The harm Custer did, North Atlantic argues, is
magni fi ed because the bargaining unit was very small and only a
few votes woul d nmake a difference in the outcone.

There are three difficulties with North Atlantic’s
ar gunent . First, it makes no allowance for the fact that
judicial reviewis deferential to the Board, unless the Board's
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decision is "arbitrary and capricious"” or its findings not
supported by substantial evi dence. NLRB V. Beverly

Ent erpri ses- Massachusetts, Inc., 174 F.3d 13, 34 (1st Grr.

1999). There is no serious claim that the Board' s position

violates the Act, cf. NLRB v. Health Care & Retirenent Corp.

511 U.S. 571, 574-584 (1994), or that it is an unreasonable
interpretation of an anbi guous statute, see NLRB v. Hilliard

Devel opnent Corp., 187 F.3d 133, 140-41 (1st Gr. 1999). The

decision is neither arbitrary and capricious nor unsupported.
Secondly, the facts as found by the ALJ sinply do not raise the
guestions posed by North Atlantic. The ALJ found that the
activities of the supervisor were so minimal that no "reasonabl e
possibility" of taint energed. That was so whether or not
managenent knew of Custer’s activities. Thirdly, we think that

North Atlantic may overread Island Filns. W do not, initially,

read it as saying that no proof of coercion, either express or

I nplied, need be offered.” Although Island Filns purported to

U | f, on the other hand, we m sunderstand | sl and Fi |l mand
it does hold that nere supervisory status alone conpels a
finding of coercion, or to use the |anguage of that opinion,
that such status alone is sufficient to show that the activity
reasonably tends to have a coercive effect, then the Board is
correct that such a ruleis inconflict with First Grcuit |aw,
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establish a standard that "[s]upervisory activity need only
‘reasonably tend' to have a coercive effect on or 'likely to
impair' [sic] an enpl oyee’s choice,"” 784 F.2d at 1451, we do not
take that |anguage as intended to establish a new standard of
judicial review, as North Atlantic here suggests, apart fromthe
usual abuse of discretion and substantial evidence standard,

which we apply. The Ninth Crcuit itself has disavowed these

two readings of Island Film See Napili Shores Condom nium

Honmeowners' Ass'n v. NLRB, 939 F.2d 717, 718-19 (9th Gr. 1991)

(appl yi ng usual deferential standard and hol di ng that pro-union
supervi sory participation does not per se invalidate election).

For these reasons, we grant the Board's petition for
enforcenent of its orders and dismss North Atlantic’s petition

for review

by whi ch we are bound.
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