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LYNCH, Circuit Judge. Christopher Wl ker enbezzl ed from

an enpl oyee-benefit fund that never contained nuch nore than
$500, 000. Neverthel ess, at sentencing the district court
calculated the relevant loss under US S.G § 2Bl.1(b) as
$933, 369. Wal ker chal |l enges this seenmi ng paradox. |n addition,
Wal ker appeals the sentencing court's refusal to decrease the
base |l evel of his offense for acceptance of responsibility and
its refusal to make a downward departure on several suggested
bases. The governnment cross-appeals, claimng that Wl ker's
sentence shoul d have been enhanced for obstruction of justice.
W affirmthe district court's sentence on all grounds.
| .

Wal ker was part owner of Beacon Mtor Conpany, Inc.,
an aut onobi | e deal ershi p i n Bangor, Miine, and he had financi al
control of its checking accounts during the relevant tine
period. Faced with serious cash flow probl ens, \Wal ker began to
"borrow' nmoney fromthe deal ership's profit sharing plan (the
"Plan") in 1995. During the next three years, he nade el even
withdrawals from the Plan, totaling $925, 000. An addi ti onal
shortfall of $8,369 was discovered prior to sentencing. At
various tines during the enbezzl enent, Wl ker returned noney to
the Plan, leaving an actual shortfall of $468, 663.

After Wl ker's enbezzl enent was di scovered, he offered
to cooperate wth prosecutors. In the course of these
di scussions, he attributed nuch of the responsibility for the

enbezzl enent schene to his partner in the autonobil e deal ership,
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James @Gl l ant. The prosecutor advised Wal ker that he m ght
receive a downward departure for substantial assistance if he
provided information against @Gllant that l|led to his
prosecuti on. No such case was ever made. Wl ker eventually
reached a pl ea agreenent with the prosecutor under which he pled
guilty to one count of enbezzlenent under 18 U S. C. § 664.

The presentence report found, anong ot her things, that
(i) despite Wal ker's insistence to the contrary, Gallant had not
participated in the enbezzlenent schene; (ii) Wil ker had not
been fully forthright in providing docunentation of his crines;
(ii1) Walker had fabricated details of his actions at the
deal ershi p; (iv) Wal ker had not accepted full responsibility for
his actions; and (v) Wl ker had m srepresented his finances.
The presentence officer did not recommend any adjustnents to
Wal ker's base offense |evel or discretionary downward
departures.

The sentencing judge agreed, refusing to reduce the
of fense | evel for acceptance of responsibility, and declining to
make any di scretionary downward departures. |In order to set the
of fense |l evel, the sentencing court then cal cul ated the anount
of loss. The judge totaled the anmounts of the el even unl awf ul
withdrawal s fromthe Plan and the missing $8,269 to arrive at a
| oss amount of $933, 369, increasing the offense level by 13.
See US.S.G § 2B1L.1(b)(1)(N. Two other enhancenents not at
I ssue further increased the offense level to 21. The gover nnent

sought an additional enhancenent for obstruction of justice
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under U S . S.G § 3Cl.1 on the basis of allegedly perjurious
testinony by Walker at the sentencing hearing, but the
sentencing judge declined to nmake such a finding. The court
sentenced Wal ker to 46 nonths in prison, the high end of the 37
to 46 nonth range provided by the CGuidelines given his offense

| evel and crimnal history.

A.  Calculation of Loss

Wal ker presents a sinple argunent: considering the
anount of noney Wl ker returned to the plan, his total "theft"
was only $468, 663, a | oss which woul d enhance his offense | evel
by 11. See US. S G 8§ 2BL 1(b)(1)(L). The court instead
calculated the loss by summ ng all el even of WAl ker's unl awf ul
wi t hdrawal s, and hence Wl ker received no credit whatsoever in
the loss calculation for returning the noney. This approach
resulted in a | oss anpbunt of $933, 369, and an adjustnent in the
of fense |l evel of 13. Despite the inherent appeal of Walker's
argunment, however, the sentencing court followed the proper
approach for calculation of loss in cases of enbezzl enent.

W start with the standard of review. The gover nnment
argues that we should review the sentencing court's
determ nation of the loss anmobunt for clear error, since the
court made a factual finding as to the anount of |oss. Wl ker
does not, however, challenge the factual basis of the sentencing
court's loss calculation but rather the nethod by which the

cal cul ation was nmade. The appropriate nethod for cal cul ating
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| oss anmounts under the Guidelines is a prototypical question of

| egal interpretation, and we review de novo. See United States

v. Carrington, 96 F.3d 1, 6 (1st Gr. 1996) ("This court revi ews

de novo the district court's interpretation of the |oss
provi sions of the Cuidelines. Thereafter, it normally reviews
adistrict court's factual findings only for clear error."); cf.

United States v. Phaneuf, 91 F.3d 255, 261 (1st Cr. 1996)

(challenges to the factual basis of the district court's |oss
determ nation reviewed for clear error).

US S G §2Bl1.1(b)(1) itself gives no guidance on the
appropriate nethod for calculating |loss. The commentary to the
Quidelines provides little additional direction. It sinply
defines "loss" as "the value of property taken, damaged, or
destroyed. " US.SG 8§ 2B1.1 cnmt. n.2. This comentary
suggests that "loss" refers primarily to the value of what was
taken, not the harmultimately suffered by the victim Wth
this |imted guidance, we turn to the crine at issue. Since the
crime of enbezzlenment does not include as an el enent an intent
to permanently deprive the victim of the funds, but rather a
tenporary deprivation wll do, we conclude that the |oss
cal cul ation for enbezzlenent properly uses the anount of each
deprivati on.

Wal ker's crinmes were conplete at the tine that he nmade
the unlawful withdrawals fromthe Plan. See United States v.

Cruz-Santiago, 12 F.3d 1, 3 (1st Gr. 1993) ("Enbezzl enent need

not involve an intent to deprive permanently."); see also United
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States v. Hathcoat, 30 F.3d 913, 916 (7th Gr. 1994) (rel evant
crimnal action in enbezzlenment is fraudul ent appropriation).
Wth each unl awful wi thdrawal, Wal ker created a significant risk
that the Plan woul d becone unable to neet its obligations, and
Wal ker was guilty of an act of enbezzlenent regardl ess of any
i ntended or actual repaynents. As each of these unlawful
withdrawals reflects a conpleted act of enbezzlenent, the
sentenci ng court properly cal cul ated | oss by summ ng t he anounts
of the el even withdrawal s wi thout regard for any repaynents nade
by Wal ker at other tines. O herwi se, the logic of \Walker's
argunent leads to the untenable conclusion that had Wl ker
managed to repay fully the funds he had enbezzl ed, the proper
amount of | oss woul d be zero.

Thi s conclusionis consistent withtheinterpretation of

sim |l ar | oss provisions by other circuits. InUnited States v. Brach,

942 F.2d 141 (2d Cir. 1991), the court addressed a simlar |oss
provisioninthe fraud guideline.® Id. at 143. The court concl uded
that the loss calculation under the fraud guideline should be
determnedinreferencetotheloss at the conpletion of the crine,
rendering the defendant's intention to repay and the actual harm

ultimately suffered by thevictimirrelevant. Seeid.; see also United

States v. Cea, 925 F.2d 56, 57 (2d G r. 1991) ("There i s no suggesti on

inthe commentaries that | oss was intendedtobelimtedtothe harm

L The commentary to the fraud guidelinecitedinBrach, § 2F1.1
cnt. n.7, cross-references the guideline at i ssue here. See Brach, 942
F.2d at 143.

-7-



done by t he def endant when, for sone reason, the anount taken exceeded

the harmsuffered by thevictim"). . Quz-Santiago, 12 F. 3d at 2-3
(relying on specific exanple in the commentary to decide | oss
cal cul ati on under the robbery guidelinetoincludethe full val ue of a
stol en car despite its return unharned).

Wal ker's reliance on the commentary provision that "in

certai n cases, an of fense may i nvol ve a seri es of transacti ons w t hout

a correspondingincreaseinloss,” ismsplaced. US S.G §2Bl.1cnt.

n. 2. VWhile certain enbezzlenment schemes may involve conpl ex
transactions that nove funds nultiple tinmes wi thout changingthe risk
of 1 oss or adding a newrisk of loss, thisis not such acase. This
provi si on does not enconpass the return and then subsequent re-

enbezzl ement of funds, since each subsequent enbezzl enent creates a new
ri sk of 1 oss, and hence i s properly accounted for through an additive
| oss cal cul ati on.

A def endant ' s repaynent of enbezzl ed f unds nonet hel ess may
serve to mtigate a defendant's punishnment in other areas of
sentenci ng. Here, Judge Carter cal cul ated a | oss of $933, 369 as a
result of Wal ker's enbezzl ement, yet only required restitution of
$505, 081. 82 fromWal ker. Moreover, as was noted at oral argunent,
Wal ker was certainly entitledto seek a downwar d depart ure based upon
hi s return of noney tothe Plan. He did not do so, perhaps because he
returned the noney only in an attenpt to cover up his own w ongdoi ng.
I n any event, the district court calculated the |l oss correctly, and we

affirmits deci sion.

B. Acceptance of Responsibility
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The sent enci ng j udge found t hat Wal ker was not eligible for
areductioninoffenselevel for acceptance of responsi bility under
US S.G 83El.1(a). Wereviewthis decisionwth "great deference”
because the "sentencing judgeisinaunique positionto evaluate a
def endant' s accept ance of responsbility.” U S. S.G 8 3El.1cnt. n.5.
Hence we wi | | overturn a sentencing court's decisionnot toreducethe
of fense | evel for acceptance of responsibility only when that deci si on

isclearly erroneous. United States v. Royer, 895 F. 2d 28, 29 (1st

Cir. 1990).

Section 3El.1(a) requires that the defendant "clearly
denonstrat e" acceptance of responsibility. The comentary notes t hat
sone appropriate consi derations under this guideline include (i)
whet her t he def endant trut hfully adm ts the underlyi ng of f ense conduct
and rel ated conduct, see U S.S.G 83El.1cnt. n.1(a); (ii) whether the
def endant voluntarily surrenders pronptly after the conm ssi on of the
of fense, seeid. cnt. n.1(d); (iii) whether the defendant provi des
vol untary assistanceinrecoveringthefruits andinstrunentalities of
the offense, see id. cm. n.1(e); and (iv) the tineliness of the
mani f est ati on of acceptance, seeid. cnt. n.1(h). The district court
must al so consi der the defendant's credibility and deneanor. See
Royer, 895 F. 2d at 30. The record i ndi cates that the sentenci ng judge
consi dered each of these factors and found the evi dence i nsufficient to
denonstrate clearly Wal ker's acceptance of responsibility.

The commentary al so notes that entry of a guilty plea
"conmbinedwith truthfully admttingthe conduct conprising the offense

will constitute significant evidence of acceptance of
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responsibility.” U S. S.G 8 3El.1cnt. n.3; see Royer, 895 F. 2d at
29-30. However, the defendant who offersaguilty pleais not entitled
tothe adjustnent as amatter of right. See U S.S.G 8 3El.1cnt. n.3.
Mor eover, the benefit of offering aguilty plea nay be outwei ghed by
conduct i nconsistent with the acceptance of responsibility. Seeid.
The court specifically noted that, despite Wal ker's guilty pl ea, he had
engaged i n conduct inconsistent with acceptance of responsibili

Because on these facts the court had a pl ausi bl e basisto
concl ude t hat Wal ker had not conpl etely accepted responsibility for his
crimnal conduct, the sentencing court's refusal to reduce his of fense
| evel was not clear error. See Royer, 895 F.2d at 30.
C. Discretionary Downward Departures

Wl ker asserts that he was entitl ed to a downward departure
under one of four theories: (i) his extraordinary rehabilitation; (ii)
hi s substantial assi stanceto the governnent; (iii) the fact that his
wr ong- doi ng was a si ngl e, aberrant incident in an otherw se | aw abi di ng
life; or (iv) because he did not profit fromthe enbezzlenent. If the
sentenci ng court refused to grant such a departure as an exerci se of
its discretion--that is, if it consideredthe departure and refused

-- we have no appellate jurisdiction. See United States v. Al garin-

DeJesds, 211 F. 3d 153, 157 (1st G r. 2000). The record indicates that
t he court consi dered a downwar d departure and found t hat no factors
wer e present that woul d support such a departure. W cannot disturb
this ruling.

D. Obstruction of Justice

The gover nnent appeal s fromthe district court's deci sion not
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to gi ve a sentence enhancenent for obstruction of justice based on
al l egedly fal se statenments made by Wal ker during his testinony at
sentenci ng. At sentencing, Wal ker testifiedthat he di d not accept any
nmoney fromhis friend John Arsenault, and t hat any noney he returned to
t he deal ershi p was his own. The governnent t hen produced Arsenaul t as
a wi tness, and Arsenault rebutted the testi nony. Contending onthe
basis of this rebuttal that Wal ker had perjured hinmself at the
sent enci ng, the Governnent sought a two-poi nt enhancenent of Wl ker's
of fense | evel under U. S.S.G 8§ 3Cl.1 for obstruction of justice.
Wal ker, of course, had no specific noticethe government woul d seek
t hi s enhancenment when he t ook t he stand, al t hough he had general notice
of the GQuidelines. Significantly, Arsenault had made a prior statenent
to Wl ker' s def ense counsel whi ch supported Wal ker' s testinony and was
materially at odds with Arsenault’'s | ater rebuttal testinony. Thus,
when Wal ker took the stand, he understood that Arsenault, if he
testified, woul d do so consistently with Wl ker's own testinony. Only
t he governnent knewt hat was not so. The governnment al so knewt hat
Arsenault had given a different version of the facts to defense
counsel, but the governnent did not alert Walker's counsel to
Arsenault's change in position.

U S.S.G 83Cl.1increases the offense |l evel by two points
if "the defendant willfully obstructed or i npeded, or attenptedto
obstruct or inmpede, the adm nistration of justice during

sentenci ng or the instant of fense of conviction.”™ Such obstructing
conduct includes "commtting. . . perjury.” 1d. cmt. n.4(b). Wena

court finds that the defendant has perjured hinsel f, the Gui delines
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mandat e t he enhancenent. See United States v. Dunni gan, 507 U. S. 87,

98 (1993).

The sent enci ng court declinedto decide the perjury question
or reach t he questi on of the enhancenent because t he Gover nnment had
failedto give noticeto Wl ker of Arsenault's rebuttal testinony, the
basi s for the cl ai mred enhancenent. The sentencing court stated that it
woul d not i npose t he enhancenent "when t he gover nnent coul d have, with
a singlesentence, nade it clear to himthat, if he took t he stand and
testifiedfalsely, that there was rebuttal testinony avail abl e whi ch
woul d lay a predicate for the inposition of an enhancenment for
obstruction of justice."

Adistrict court nmust give the parti es reasonabl e notice
bef ore making either an upward or downward departure from the

Quideline's sentencing range. See Burns v. United States, 501 U. S. 129

(1991) (review ng sua sponte departure by the district court). The
governnent relies on the readi ng of Burns given by this court inUnited

St ates v. Canada, 960 F. 2d 263 (1st G r. 1992). This court readBurns

to require special notice only for departures fromthe Gui del i nes
sentenci ng range rat her than for all Qui del i nes adj ust nents, reasoni ng
t hat the del i neation of adjustnents in Sentencing Qui del i nes t hensel ves
provi des notice t o def endants of possi bl e grounds for adj ust nment, at
| east where the facts rel evant to the adjustnent are known to t he
def endant. |d. at 266-67. Thus in Canada we did not require prior
notice fromthe court for an enhancenent based upon t he def endant' s

supervisoryrole. |d. at 268. See also United States v. Wllis, 997

F.2d 407 (8th Cir. 1993) (not requiringtrial judge to provide prior
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notice before inposing enhancenent for obstruction of justice).
This case is not controlled directly by either Burns or
Canada, but bot h have pol i cy under pi nni ngs whi ch support the tri al
j udge' s deci sion here. Both were concerned with adequate noticeto
def endant s of variati ons froma@ui del i ne ranges, Burns wth departures
and Canada wi t h enhancenents and adj ustments. Both are prem sed on
def endant' s havi ng adequate notice of the facts and the | aw.
Canada was a very different situationthan this. InCanada
t he court i nposed at hree-poi nt enhancenent for theroleinthe offense
based onthetrial testinony that Canada was a manager. Neither the
presentence report nor the government had recommended such an
enhancenent. The question was whether the trial judge was precl uded
fromconsi deri ng an enhancenent. Canada hel d that the court was not so
precl uded because t he Gui del i nes provi ded noti ce. Canada al so sai d
t hat the facts suggested t hat Canada "had pl enty of notice" that his
role could be at i ssue. Canada, 960 F. 2d at 267 n. 4. Canada t hus
concerned a constraint onthe ability of the court to consi der an
enhancenent when there was no prior recomendation for such an
enhancement. Significantly, Canada suggests there m ght belimts on
the court notwithstanding, if it were not truethat "the facts rel evant
to the adjustnment are already known to the defendant.” 1d. at
By contrast, inthis case the governnent rather thanthe
court raised the possibl e sent enci ng enhancenent, and here t he court
declined to consider the request ed enhancenent because it felt the
governnment had not played fair under the rules. That is a very

different issue. The government now argues that the court was
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requi red, against its sense of fairness and the governnment's own
articulation of the rules, to entertain the enhancenent.

The question hereis not the | egal point (of whether the | aw
conpel s notice) addressed by the dissent but rather the factual
guesti on of whet her noti ce was possi bl e onthe particular facts of this
case. The district court reasonably understood t he questi on was not
one of | egal obligationto givenotice of its sentencing positionsto
t he def endant, but of whether on the facts of this case, the governnent
had suffici ent know edge to tri gger an obligation.? On appeal, the
gover nnment does not nake t he argunment agai nst a | egal obligationthe
di ssent makes. Rather, the government argues that it was in no
positionto give notice because it could not, inadvance, know what
Wal ker woul d say, or that it woul d seek an obstructi on enhancenent.
The district court, famliar with the case, rejected that contention as
a factual matter, and instead determ ned that "on t he ci rcunstances of
this case" the situation permtted the governnent to give Wl ker
adequat e notice. The governnent, after all, on | earning that Wl ker
woul d testify, had Arsenault ready and avail able as arebuttal. There
i s adequat e support for thetrial court's factual concl usi on, and hence

no basis for finding its ruling to be in clear error.

2 The gover nment acknow edged at t he sent enci ng heari ng
that it was required, where possible, togivenotice of its substanti al
sent enci ng positions to defendants. The governnent explicitly agreed
to the court's statenent that "if the[ ] basis for the two-point
i ncrease for obstructionis known tothe governnent before the tine of
t he sentencing hearing, [ ] it has an obligationto conme forward and
make t hat cl ai mso that t he def endant can have an opportunity to resi st
it."
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Wher e t he def endant perjures hinmself or suborns perjury at
t he sentenci ng hearing, circunstances may not permt noticetothe
def endant that the adjustnent for obstruction of justice will be
sought. The governnent nmay be totally unaware i n advance of the
content of that testinmony, so as to render notions of notice
i nappl i cabl e, even where the governnment i s prepared to rebut potenti al

fal se statenents. See, e.d. United States v. Knight, 76 F. 3d 86, 88-89

(5th Cir. 1996) (recognizing that "under certain circunstances
provi ding notice will be inpossible, such as when a def endant obstructs
justice by lying at a sentencing hearing in an attenpt to i nduce
| eniency”). However, this is not that case.

What renders this case unique i s that the gover nment was
aware (1) that its rebuttal w tness, Arsenault, had provided a
material ly di fferent statenment to defense counsel, i ndeed one t hat
corroborat ed Wal ker' s testinony; and (2) that unlike i nCanada, here
t he def endant di d not knowal |l of the facts rel evant tothe potenti al
enhancenment. Cf. Canada, 960 F. 2d at 266. The def endant di d not know
t hat Arsenault woul d di sagree with him he t hought t hat Arsenault woul d
support his testinmny. Only the government knewthe rebuttal witness's
statenment woul d betothe contrary, andit decidedto w thholdthat
information. Indeed, it may be t hat Wal ker' s testinmony was not in fact
fal se; then, advance know edge of Arsenault's shift in positionwould
have been essential to allow ngthe defense to neet effectively the
governnent's evidence inthe sentencing hearing. Inlight of these
particul ar circunstances and t he governnent's acknow edgnment t hat

notice, if possible, was required, we cannot say that the district
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court abused its discretionin decliningto reach the question of
enhancenent for obstruction of justice.
District courts have an i ndependent duty to ensure the

fairness of crimnal trials. United States v. Bosch, 584 F. 2d 1113,

1124 (1st Cir. 1978). 1In order to effectively fulfill this duty,
di strict courts nmust have consi derabl e | atitude to make di scretionary
judgnents ingoverningthetrial process, relyingoninmmersioninthe
factual particulars of the case to render appropri ate judgnents. These
judgnments, such as in evidentiary rulings, often rest in the
conpl exities of the particul ar case, and t herefore appel | ate courts

reviewthemonly for abuse of discretion. See, e.qg. United States v.

Lachman, 48 F. 3d 586, 590-91 (1st Cir. 1995) (discussing need for
di scretion in evidentiary rulings). Unfair surprise in wtness

testinony i s one i nstance where t he judi ci ous nanagenent of thetri al

process by thetrial judge playsacritical role. Cf. Licciardi v. TIG

Ins. Group, 140 F.3d 357 (1st Cir. 1998) (rejectingtrial court's

refusal to exclude expert witness testinony where testinony was
directly contradictory to expert's prior report). Inthis case, the
di strict court judge declinedto reachthe question of the obstruction
enhancenent because of the particul ar circunstances under whichit
arose.

Here, not only was t he governnent fully antici patingthe
scenari o t hat pl ayed out at the sentenci ng hearing, it was aware t hat
t he def ense counsel was relying on an admttedly fal se statenment by
Arsenault inpresenting Wal ker' s testinony. Wil e as a general natter

t he government i s not requiredto disclosethe names of wi t nesses who
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will testify unfavorably to the defendant, nor to di scl ose t he cont ent

of their testinony, see Weat herford v. Bursey, 429 U. S. 545, 559-60
(1977), under these particul ar circunstances, we will not reverse the
trial court's determ nation that the governnment shoul d have gi ven
Wal ker notice of the rebuttal testinony they possessed. These
particul ar facts present precisely the sort of circunstance where the
di scretionary judgnment of thetrial judgeis essential to preserving
the fairness of the judicial process, and we woul d not undertake to
di sturb t hat judgnent absent an abuse of discretion. As the district
court didnot abuseits discretionindecliningtoreachthe question
of obstruction of justice here, inlight of the circunstances of this
case, we affirmthe district court's sentence at the current of fense
l evel .
(I
We affirmthe district court's sentencing decisioninall

respects.

Di ssent foll ows.
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TORRUELLA, Chi ef Judge (Dissentinginpart). Al thoughl

agreewiththe majority onthe bul k of the opi nion, I amtroubl ed by
t heir apparent willingness to open the door to perjured testinmony
during sentencing. | wouldfindthat the district court erredin not
entertai ning the possibility that Wal ker conm tted perjury duringthe
sent enci ng hearing.

The majority prem ses its hol ding on the "i ndependent duty"”
of the district court "to ensurethe fairness of crimnal trials."

United States v. Bosch, 584 F.2d 1113, 1124 (1st Cir. 1978). Thus,

accordingtothempjority, thedistrict court "declinedto consider the
request enhancenent because it felt the Governnent had not played
fair,”" andthat tofind otherwisewwuldrequirethedistrict court to
rul e agai nst its sense of fairness. The majority thus consi dered
whet her the district court abused its discretion in nmaking such a
ruling, and concluded that it did not.

| would first contest this standard of review. The district
court did not make its ruling based on an innate conception of

fairness, but rather upon "the belief that the lawrequires that there

be adequate notice given, where the circunstances permt, to a
def endant to neet any substantial portion of the governnent['s case]
whi ch may yi el d a substantially adverse result to himinthe sentencing
process” (enphasis added). In fact, the district court expressly
feared "that the Court of Appeal s woul d not count enance t he i nposition
of t he enhancenent” wi t hout such notice, afear ironicallyrealized
only because the maj ority m stakenly understands the district court as

exerci sing discretion. The real issue hereis whether such noti cewas
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legally required. Asthisis aquestionof [aw, we reviewthe district

court's deci sion de novo. See United States v. Luna-Diaz, 222 F. 3d 1,

2 (1st Cir. 2000).1
Burns v. United States, 501 U.S. 129 (1991), held that a

district court nust give the parti es reasonabl e noti ce bef ore maki ng
ei t her an upward or downward departure. 1d. at 138-39. However, in

United States v. Canada, 960 F. 2d 263 (1st G r. 1992), we readBurns as

not requiring special notice where "a court deci des that an upward
adj ust mrent i s warrant ed based on of f ense or of fender characteristics
del i neated wi t hi n t he Sent enci ng Gui del i nes t hensel ves, at | east where
the facts relevant to the adjustnment are already known to the
defendant."” 1d. at 266. Adjustnents based on characteristics outlined

in the Guidelines differ fromsua sponte departures because the

def endant can anticipate the possibility of a Guideline-rel ated
enhancenent; "the [G uidelines thensel ves provide notice to the
defendant.” 1d. at 267. Thus i nCanada we di d not require notice of
an enhancenent based on t he def endant's supervisory role. 1d. at 268.

Simlarly, inUnited States v. Wllis, 997 F. 2d 407 (8th Cir. 1993),

the Eighth Circuit did not require prior notice to inmpose an

enhancenent for obstruction. Id. at 417.

L Even were we to revi ewt hi s for abuse of discretion, | would
note that the district court | acks any di scretionnot to enhance a
def endant’'s sentence when he commts perjury. See United States v.
Dunni gan, 507 U. S. 87, 98 (1993). As aresult, thedistrict court's
refusal to entertainthe enhancenent i nthe absence of affirmative
Governnent m sconduct or actual unfairness to Wal ker woul d, i n ny m nd,
constitute an abuse of discretion.
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This case differs slightly fromCanada andWIIlis inthat
Wal ker does not cl ai mthat he | acked noti ce of the obstruction section
of the CQuidelines, but that he | acked notice of Arsenault's unfavorable
testinmony. | amnot convinced that this distinction saves Wal ker.
Except inthelimted fashion provided by Fed. R Oim P. 16(a)(1)(E
(providi ng for di sclosure of expert witness testinony), the Governnent
isinnoway requiredtoinforma defendant of the witnesses it intends
to use against him SeeFed. R Crim P. 16(a)(2) ("Nor doestherule
aut hori ze t he di scovery or i nspection of statenments nmade by gover nnent

witnesses. . . ."); Weatherford v. Bursey, 429 U S. 545, 559 (A

def endant has "no general constitutional right to discovery."). These
rul es have equal force in sentencing hearings, see Fed. R Cim P. 1,
and | am unaware of any exception in this respect, statutory or
ot herwise. The nmgjority not only creates such an excepti on, but goes
further in placingaburden onthe Governnment of forecastingthat a
def endant wi || take t he stand and perjure hinself, as well as i nform ng
hi mor her that it has information to contradict the testinony in
guesti on.

The maj ority suggests that the Gover nnment has essentially
wai ved its claimherewith the adm ssionthat it "has an obligationto
cone forward" if "the basis for the. . . obstruction[enhancenent] is
known before sentencing.” | understand this adm ssion as agreei ng t hat

i f Wal ker had conm tted perjury duringtrial or pre-sentencing, the

Gover nnment would have to provide notice prior to seeking an

enhancenent. Here, however, the Government only anticipated that

Wal ker woul d conmi t perjury; they can hardly be requiredto provide

-20-



notice that they will seek an enhancenent on facts that m ght not occur
(such as where Wal ker chose totell the truth or to not testify at
all).?

I nthe present case, the Sentencing Qui del i nes put Wal ker on
notice that perjury during the sentenci ng hearing could | eadto an
obstructi on enhancenent. The fact that Wal ker' s i gnorance as to t he
content of Arsenault’'s testinony may have "lulled [him into afalse
sense of security,” and encouraged himto commt perjury, is

irrelevant. Cf. Weat herford, 429 U.S. at 559-60 (al t hough def endant

had been lulledinto fal se security by | ack of notice of unfavorabl e
t esti nony, because he had no constitutional right to pl ea-bargain, he
coul d not conpl ai nthat his |ack of notice had encouraged hi mnot to
make a deal ). Because there is no constitutional right to commt

perjury, Nx v. Wi teside, 425 U.S. 157, 173 (1986), | cannot concl ude

t hat Wal ker shoul d have felt entitled to perjure hinself sinply because
he was unawar e t hat hi s testinony coul d, and woul d, be refuted. As the

Fifth Circuit noted in United States v. Knight, "under certain

ci rcunst ances providing notice will be inpossible, such as when a
def endant obstructs justice by | ying at a sentenci ng hearingin an
attenpt toinduceleniency.” 76 F.3d 86, 88-89 (5th Gr. 1996). Such

are the facts here, and, although giving notice of Arsenault's

2 | have no quarrel withthe majority's clai mthat "notice was
possi bl e on the particular facts of this case.” M disagreenent is
with the rel evance of this fact, giventhat (i) the district court
based i ts concl usion on a finding of | aw, rather than one of fact; (ii)
| find no waiver of the Governnent's argunent; and (iii) the district
court's discretion, tothe extent it was exercised, is severely limted
in the context of perjured testinony.
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testimony to Wal ker was not i npossible, it was unnecessary given
Wal ker' s noti ce of the puni shment for perjury under the Sentenci ng
Gui del i nes.

The maj ority seeks to distingui shCanada by suggesti ng t hat
Wal ker sonehow | acked know edge of "all of the facts rel evant tothe
potential enhancenment.™ It is truethat Wal ker di d not know Arsenaul t
woul d testify against him and infact believedthat Arsenault woul d
corroborate his story. However, the only "fact" relevant to the
enhancenent, in the Canada sense, i s whether Wal ker knew that his
testimony was fal se. Inother words, if Wal ker knowi ngly | i ed under
oath, he commtted perjury, which nust be puni shed by an enhanced
sent ence under Dunni gan. Whet her the perjury is di scovered or not,
whet her the defendant is aware that it may be di scovered, or even
whet her t he defendant is msledinto believingthat it will not be
di scovered (as nmay be the case here) isentirely irrelevant tothe

basis for the enhancenent, which was the concern in Canada.?

s It is of course possible that because Wl ker thought
Arsenault woul d agree with his testinony, he came to believe the
perjured testinony hinself. This scenario, however, woul d not change
t he fairness of the sentencing hearing, but would nerely nmean t hat
Wal ker |ied unconsciously, or unknowingly. By remanding to the
sentencing court for a finding of perjury (or no perjury) we would
| eave the court open to make such a determ nation.

The maj ority makes a good point innotingthat defense counsel may
have relied on an admttedly fal se statenment by Arsenault in presenting
Wal ker's testinony. First, | notethat the district court did not view
such a m srepresentationto the defense as acti onabl e, commenti ng t hat
"asregrettableas it may be, lyingtoalawer is not a newoffense."
Second, al though Arsenault’'s m srepresentationtothe defense m ght
shield the attorney froma charge of suborning perjury, it shoul d not
i mmuni ze WAl ker fromhi s decisionto commt perjury. | mght feel
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Perjury is serious business, andis accordingly a federal
crime puni shable by uptofiveyearsinprison, 18 U.S.C. § 1621, or by
a two-| evel enhancenent insentencing, U.S.S.G 8 3Cl.1cnt. n.4(b).
Unli ke themjority, | amunwillingto countenanceit inthis case, and
| feel that the district court only did so in error

Al t hough t he sent enci ng j udge suggested that a fi ndi ng of
perjury woul d be forthcom ng, he did not make an explicit findingto
that effect. "The proper resolution, inthese circunstances, isto
vacat e t he sentence and remand to the di strict court 'to nmake findi ngs
to support all the el ements of a perjury violation,' or toarticul ate
clearly the elenents it believes not to have been satisfied.” United

States v. Tracy, 989 F. 2d 1279, 1290 (1st G r. 1993) (quoti ngDunni gan

507 U. S. at 98). Accordingly, | would remand for further findings on

this issue.

differently if the Governnment had i n some way coerced Wal ker into
testifying on his own behal f, or coerced counsel into calling Wl ker.
On these facts, however, no such coercion occurred.
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