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LYNCH, Circuit Judge. Thirteen individuals were indicted

on February 5, 1998 for participating in a conspiracy to possess
with intent to distribute 1,000 kilograns of cocaine, five
kil ograns of heroin, and 5, 000 pounds of marijuana, in violation of
21 U.S.C. 8§ 846 (2000). This case involves the appeals of nine of
t hose def endants: MIton Nel son-Rodri guez ("Nel son"), Luis Ronero-
Lopez ("Ronmero"), M guel Rodriguez-Rivera ("Rodriguez"), Eduardo
Arroyo- Mal donado ("Arroyo"), Carl os Bonet - Gonzal ez ("Bonet"), Angel
Chever e- Gonzal ez ("Chevere"), Luis Caribe-Garcia ("Caribe"), Raul
Ri vera-Pérez ("Rivera"), and Victor Valle-Lasalle ("Valle"). Six
of the defendants -- Nel son, Rodriguez, Arroyo, Bonet, Chevere and
Caribe -- were convicted at a trial in Septenber 1999.' Rivera and
Vall e were convicted at a second trial in Septenber 2000. Ronero
pled guilty before trial.

This case raises a l|large nunber of issues; the nore
i mportant ones incl ude:
(1) whether the authorization for a wiretap was invalid when the
gover nient wi t hhel d certain i nformation goi ng to t he
trustworthiness of a relied-upon confidential informant in the

affidavit used to apply for a wiretap order;

! There were also two other defendants at the Septenber 1999
trial who are not parties to this appeal, Julio Otiz Cuevara
("Otiz") and Luis Diaz (whomwe will refer to as "Luis Diaz" to
di stinguish him from a confidential informant nanmed Jose Diaz).
The jury was unable to reach a verdict with respect to Otiz; he
subsequently entered a guilty plea and has not appeal ed. Luis D az
was found guilty and has not appeal ed his conviction.
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(2) whether a jury determnation as to drug quantity and type for
the entire underlying conspiracy i s adequate for Apprendi purposes,

and when an Apprendi claimnust be raised to be preserved,

(3) the neaning of "special skill" in US S G § 3B1.3, which
aut hori zes a two-level increase in sentence if the defendant "used
a special skill, in a manner that significantly facilitated the
conmmi ssi on or conceal ment of the offense”;

(4) aclaimthat the governnent failed to nove for a substantia

assi stance reduction of sentence under U S S G 8§ 5KIL.1 as
retaliation agai nst a cooperating defendant for telling the truth;

(5) the existence of constraints, if any, on the ability of a
district judge to inpose a term of supervised release in cases
under 88 841 and 846 that is in excess of the termcontenpl ated by
US S G § 5D1.2;

(6) a claimof deprivation of a right to speedy trial arising out
of a 14-nonth period between conviction and sentenci ng;

(7) a claim of inproper ex parte contact between a probation
of ficer and the prosecution after the initial presentence report
but before the filing of an anended report which supported a new
sent ence enhancenent;

(8) onthe reviewof a denial for a notion for newtrial, a claim
t hat defense counsel had a potential conflict of interest because

he sinmultaneously represented another conspirator, who was



previously acquitted but then had pled guilty, in sentencing i ssues
resulting froma plea agreenent.

Save for one aspect of a claim by Rodriguez concerning
his termof supervised release, we reject all of the clains raised
by defendants. The length of the opinion is mandated by the fact
that it is the equivalent of nine opinions as to the nine
def endant s.

l.

Wth challenges to the sufficiency of the evidence, we

recite the facts in the Iight nost favorable to the jury's guilty

verdicts. See United States v. Bayes, 210 F.3d 64, 65-66 (1st Gr.

2000). As to other issues, we objectively view the evidence of

record. See United States v. Piper, 298 F.3d 47, 50 (1st Grr.

2002) .

A. The Il nvestiqgation

An FBI investigation of the conspiracy, l|led by FBI
Speci al Agent M chael Plichta, began when Jorge Hernandez-MI | er
("Hernandez") agreed to infiltrate a drug trafficking organi zati on
run by Rivera and serve as a confidential informant ("Cl").
Her nandez had been convicted in a 1993 drug i nportati on case known
as the "Al Capone" case and served 36 nonths in jail, a reduced
sent ence because he had cooperated with the governnent in that case
as well. In 1997, two years after Hernandez was rel eased from

prison, he told the FBI that he wanted to help apprehend



individuals from the A Capone case who were still at |arge.
Her nandez said he wanted to cooperate with the governnent because
he feared for the safety of hinself and his famly; some of the Al
Capone individuals still at |arge, he clainmed, broke into his house
while he was in prison. Under his agreenment with the FBI,
Her nandez was to receive twenty-five percent of the forfeitures
made as a result of his cooperation. By Septenber 7, 1999, he had
recei ved $21, 000.

In the course of their interactions, Hernandez heard
Ri vera nenti on nanes of coconspirators, including Cari be and Bonet,
who knew t hat Hernandez had cooperated with the government in the
Al Capone case. Hernandez, fearing that these conspirators could
have exposed hi mas an i nformant, introduced another C, Jose D az,
as his enployee. He hoped to have Diaz attend any neeti ngs where
t he peopl e in attendance m ght recogni ze Hernandez fromhis tinme as
a drug trafficker

Her nandez and Diaz were the government's main wtnesses
at both of the trials. A third principal governnment w tness, Luis
Torres Orosco ("Torres"), was a charged defendant who pled guilty
and testified about his involvenent in the conspiracy. The
governnment also played nunerous audiotapes of conversations in
whi ch the defendants discussed their drug trafficking activity.

The FBI investigators had obtained tapes both from consensua



recordings made by the CIS and froma wiretap on a cellular phone
t hat Hernandez sold to Rivera.

B. The Conspirators

The defendants were part of a drug operation |led by
Ri vera that inported drugs fromColonbia to sell in Puerto R co and
New York. According to the indictnment, the conspiracy began "no
|ater than in or about April 1997" and continued until Novenber
1997, when arrests in the case began. The evidence at the two
trials showed, inter alia, four planned inportations of cocaine
from Colombia (only one of which was successful), one planned
i nportation of heroin fromSt. Maarten, and one planned i nportation
of nore than 4,000 pounds of narijuana.

Each defendant had a different role in the conspiracy.
Ri vera was the | eader and Arroyo was his |lieutenant. They arranged
for the boat, navigational charts, and radi os necessary to inport
the drugs. Wen Arroyo becane too greedy, Rivera replaced himw th
Val | e.

Bonet was to captain Rivera's receiving boat, which woul d
take the drugs to Puerto Rico in at |east one of the early
shipments. On the fourth planned inportation, Otiz was to serve
in this role. Torres was the coordinator of certain drug
shi pnments. Caribe oversaw security at the drop-off point on shore
and, through his brother-in-law, Mrk Fi gueroa-Jarvis ("Figueroa"),

hel ped arrange for the distribution of the drugs in New York.



Nel son was involved in distribution of the inported drugs, and was
al so captured on audi otape di scussing with Rivera plans to inport
bet ween 6, 000 and 10, 000 pounds of marijuana. Rodriguez took the
cocaine fromPuerto Rico to New York, where he sold it to Figueroa.

Cl Hernandez, neanwhile, worked with the Col onbians to
get the drugs to Puerto Rico, and also traveled to St. Maarten on
Rivera's behalf to negotiate the heroin inportation. Cl D az
participated in various activities of the conspiracy, including
trips to Colonbia and St. Maarten. Hernandez al so introduced an
under cover agent of the U S. Custons Service, Agent Victor Rosa, as
the captain of a boat that was to bring cocaine fromColonbia to a
rendezvous with Rivera's boat.

C. The Drug Inmportation Pl ans

1. Pl anned | nportation of 1.100 Kilograns of Cocaine

Cl Hernandez testified about a planned inportation of
1,100 kilograms of <cocaine in early 1997. Her nandez had
connections in Colonbia through Hunberto Arduandua, a Col onbi an
drug trafficker with whomHernandez had been i npri soned. Arduandua
put Hernandez in contact with Rivera in the spring of 1997; he told
Rivera that Hernandez could be an internediary between the
Col ombian drug suppliers and Rivera's drug distribution
organi zation to facilitate cocaine inportation. As an

i nt ermedi ary, Hernandez was responsi bl e for exam ning the boats and



equi pnent used to transport the drugs from Colonbia and the
delivery site for the drugs in Puerto Rico.

Her nandez called Rivera on April 25, 1997, and the two
set up a neeting later that night. This call, |ike many between
the C'S and nenbers of Rivera's organi zation, was recorded by the
FBI. Hernandez net R vera and Arroyo, whom Rivera introduced as
one of his enployees, at the Condado Hotel, and they began
negotiating a contract to inport 1,100 kilograns of cocaine from
Col onbi a. Hernandez and R vera agreed to the basic details of the
transaction: Hernandez would arrange for the drugs to Dbe
transported fromCol onbia to a | ocation approximately 35 mles off
the northern coast of Puerto R co, where Rivera s organization
woul d pick up the drugs in their own boat and bring the drugs into
Puerto Rico. Rivera told Hernandez that he wanted 25 percent of
the load from the Colonbians as paynent and that half of the
remai ning | oad would be sold in Puerto Rico while the other half
woul d be shi pped to New YorKk.

Two days later, Hernandez nmet Rivera and Arroyo to
i nspect the shore area where the |oad would be delivered. They
showed him the elevated area from which Rivera' s enployees woul d
watch the delivery. Rivera also told Hernandez that Arroyo had a
friend who owned a car rental business where the drugs would be

st ored.



At their next neeting, on My 3, 1997, Hernandez net
Rivera and Arroyo at a Travel odge hotel and introduced them to
Rosa, the undercover agent posing as one of Hernandez's enpl oyees.
The FBI videotaped this neeting with a hidden canera. Hernandez
told Rivera that Rosa would captain the boat that would bring the
cocai ne |l oad fromCol onbia to Rivera's boat off the coast of Puerto
Ri co. Arroyo brought navigational charts to the neeting, which the
conspirators used to pinpoint the location where Rivera' s boat
would pick up the drugs from Rosa. A few days later, Rivera
provi ded Hernandez wth a two neter radio, which would be used
during the operation.

In the sumrer of 1997, Hernandez and his putative
enpl oyee, Cl Diaz, traveled to Venezuela and Colonbia to finalize
t he di vi si on of the drugs between the Ri veral/ Her nandez or gani zati on
and t he Col onbi ans. Hernandez | ater spoke to Ri vera about how t hey
shoul d split their share of the cocaine | oad, and Ri vera suggested
that he and Hernandez becone partners.

When Hernandez and Diaz returned from their trip,
Her nandez | earned that Arroyo had been replaced by Valle, another
of Rivera' s enployees, because Arroyo had asked for one million
dollars as paynent for his role in the shipnent. Ri vera told
Her nandez that they would use different equipnent and a different
shore area as a result of the replacenent and asked Hernandez to

| ook at both on his next trip to the island. Hernandez |ater net
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with Rivera and Valle to inspect the new boat and shore area. He
al so saw t he house where Rivera's teamwould tenporarily store the
drugs. At this neeting, Valle showed Hernandez a police scanner
and told himthat they would have "no troubl e" because one of his
relatives worked with the | ocal police. The planned shi pnent was
never made because several problens arose, including the arrest of
one of the cocaine suppliers in Venezuel a.

2. Successful Inportation of 250 Kil ograns of Cocai ne

Torres, the cooperating defendant, testified about a
successful shipnent of 250 kil ogranms of cocaine that occurred on
July 16, 1997. Torres was the coordinator for this shipnment, and
oversaw security and the distribution of the cocaine. Chevere was
responsi ble for security when the cocai ne | oad was delivered: he
had weapons at the delivery site and made sure that the people
delivering the drugs would not attenpt to take the drugs back after
they received paynent. After the shipnent was delivered, Torres
and Rivera went to a nearby repair shop and divided the cocaine
bet ween them Ri vera received approximtely 50 kilograns, for
whi ch he promised to pay Torres a discounted price anounting to
over $600,000; Torres kept the remraining 200 kil ograns. Ri vera
arranged for nost of his cocaine to be sent to Figueroa, Caribe's
brother-in-lawin New York, because the price of cocai ne was hi gher

in New York. Fi gueroa sold the cocaine and sent sone of the
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proceeds back to Rivera. Chevere, Caribe, and Nel son each had a
role in distributing Rivera's share.

3. Attempted Inportation of 36 Kilograns of Cocai ne

I n the sumrer of 1997, Torres al so becane i nvolved in the
conspiracy's planned inportation of 36 Kkilograns of cocaine.
Torres testified that Rivera introduced himto Nel son. R vera and
Nel son had arranged for a 36 kilogram |l oad of cocaine to be sent
from Venezuela to Puerto Rico on a boat. Nel son's nephew, Luis
Diaz, tied the load to the bottom of a boat that was going to
Puerto Rico. Wiile the boat was en route, the | oad was | ost. The
Col ombi ans who had supplied the cocaine kidnapped Luis Diaz and
threatened to kill him unless they were paid for the shipnent.
Torres, Rivera, and Nel son di scussed ways to gain his rel ease, but
he eventually escaped on his own.

4. Pl anned | nportation of Eight Kilogranms of Heroin

On Cctober 12, 1997, Caribe sent the CS, Hernandez and
Diaz, to St. Maarten to arrange for a shipnent of eight kilograns
of heroin into Puerto Rico. Hernandez and D az were responsible
for transporting the heroin to Puerto Rico. They net with a man
naned Francisco and agreed that Rivera's organi zation would keep
t hree kil ogranms of heroin, while the remaining five kil ogranms woul d
either be sold or distributed by Rivera with the proceeds going

back to Franci sco's organi zati on.
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5. Pl anned | nportation of 700 Kil ograns of Cocai ne

In July 1997, Cl D az went to Col onbia to arrange for the
i nportation of nore cocaine into Puerto Rico. Diaz testified that
t he Col onmbi ans agreed that Hernandez and Diaz's organi zation coul d
i mport 700 kilograns of cocaine into Puerto Rico and, if that
shi pmrent went well, they would be able to inport |arger shipnents
inthe future. On August 16, 1997, Diaz net with Rivera and Cari be
to discuss inporting the 700 kil ograns. During this neeting,
Rivera and Caribe promsed to show Diaz that they had the
equi pnent, security, and other prerequisites to handle the
importation of |arge quantities of cocaine. Rivera also gave D az
a gun to give to Hernandez; Rivera said the gun was "clean" and
coul d be used.

On Cctober 29, 1997, Diaz net with Rivera and Bonet.
They | ooked at the nautical charts show ng where the drugs woul d be
brought into Puerto R co, and Bonet showed Diaz the radio that
woul d be used during the operation. The next day, OCctober 30,
Diaz, Rivera, Caribe, Figueroa, and Bonet nmet again. Bonet and
Cari be conducted a test of a radio that would be used in the
shipnent. The FBI was able to record Bonet's voice during this
test.

Diaz testified that he and Bonet conversed during their
car trips to and fromthese neetings. Bonet assured Diaz that his

team "had been in drug trafficking for many years" and "had the
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necessary equi pnent, including the boats, comrunication, security
at the beach and the captains.” Bonet also said that he had been
sought by the FBI in the Al Capone case, but the FBI was unable to
identify him because it did not know his full name. He said that
soneone naned Frank Jones had becone a "snitch"” and that "they were
going to kill him"™ "Frank Jones"” was Hernandez's previous alias
fromhis tinme as a drug trafficker

On Novenber 1, 1997, Diaz, R vera, and Bonet nmet a third
time. Caribe introduced Diaz to Otiz, the boat captain for the
shipnment. Caribe told Otiz that he woul d make sure that Otiz had
a working notor for his boat by the shipnent date. The group nade
plans to neet at a future date to view the site selected for
delivery of the load. There is no evidence that this neeting or
the shi pnent ever took place, possibly because several defendants
were arrested during early Novenber

D. Convictions and Sent ences

Ronmero pled guilty and was sentenced to 135 nonths of
i mprisonment and 5 years of supervised release. Juries found the
ot her eight defendants guilty as charged. They received varying
sentences, as follows:

Ri vera: Life inprisonnment and 5 years supervi sed rel ease;

Chevere: 540 nonths i nprisonnent and 10 years supervised

rel ease;
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Caribe: 420 nonths inprisonnent and 8 years supervised

rel ease;

Valle: 360 nonths inprisonment and 10 years supervised
rel ease;

Bonet: 360 nonths inprisonnent and 20 years supervi sed
rel ease;

Arroyo: 324 nonths inprisonnment and 20 years supervi sed
rel ease;

Nel son: 293 nonths inprisonment and 10 years supervi sed
rel ease;

Rodri guez: 151 nonths inprisonnent and 15 vyears
supervi sed rel ease.
.
On appeal, not all defendants raise every claim The
def endants who make each claim are identified in the section
headi ng.

A. Sufficiency of the Evidence (Caribe, Rodriguez, Arroyo)

Cari be, Rodriguez and Arroyo argue that the evidence was
insufficient to establish a conspiracy, or to link each of themto
it individually. The guilty verdicts stand unless, viewing the

evidence in the light nobst favorable to the prosecution, no

reasonabl e jury could have rendered them See United States v.
Spi nney, 65 F.3d 231, 234 (1st Cr. 1995). That burden is not net

here.
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There are three basic conponents to a drug conspiracy:
"[ T] he exi stence of a conspiracy, the defendant's know edge of the
conspiracy, and the defendant's voluntary participation in the

conspiracy.” United States v. Gonez-Pabon, 911 F.2d 847, 852 (1st

Cr. 1990). "Mere association” with the conspirators or "nere
presence" during activities of the conspiracy will not, standing
al one, be sufficient for conviction. ld. at 853. The statute

under which these defendants were convicted, 21 US.C § 846,
requires no overt act in furtherance of the conspiracy. Uni t ed
States v. Shabani, 513 U S 10, 15 (1994). A conspiratoria
agreenent may be inferred fromcircunstantial evidence. See United

States v. Aponte-Suarez, 905 F.2d 483, 490 (1st G r. 1990).

Caribe and Arroyo both argue that the existence of a
conspi racy was not proven, because many of the drug inportation
pl ans never canme to fruition. A conspiracy need not succeed for a
conspiracy conviction to stand. |ndeed, the underlying act need

not even be attenpted. See United States v. Martin, 228 F.3d 1, 11

(1st Cir. 2000). "The gist of a conspiracy is an agreenent to
di sobey or to disregard the law." United States v. Palner, 203
F.3d 55, 63 (1st GCr. 2000). They also argue that various

negoti ations failed to produce a conplete "neeting of the m nds" on
I ssues such as the exact |ocation for the handover of the drugs at
sea or the division of the proceeds. But there was a vast anount

of evidence presented, including testinony from informants and
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numer ous audi ot apes, from which a reasonable jury could easily
determ ne that an agreenent exi sted anong Ri vera and hi s associ at es
to work together to buy and sell illegal narcotics.

Each of the three defendants also argues that even if
there were a conspiracy, the evidence was i nsufficient that he knew
of it and participated in it voluntarily. A reasonable jury nost
certainly could disagree.

Ther e was evi dence of Caribe's know ng i nvol venent in the
conspiracy's plans to inport illegal drugs. For exanple, Cl D az
testified that he net wwth Cari be and R vera on August 16, 1997 to
make specific plans in connection with the inportation of between
700 and 1,000 kil ogranms of cocaine. Diaz also testified about
attending a neeting at Caribe's house on October 29, 1997. Cari be
and others discussed drug snuggling plans, tested radios, and
reviewed nautical charts. Cl Hernandez testified that he had
participated in a test of radio equipnment with Caribe (as well as
Ri vera and Bonet) and that R vera had told himthat Caribe would
supervi se security at the dropoff point on the shore for a planned
i mportation.

The evidence as to Rodriguez was that he know ngly
transported Rivera' s cocaine fromPuerto Rico to New York, where it
was sold to Figueroa, Caribe's Dbrother-in-Iaw Rodr i guez
enphasi zes that none of the CI'S ever net himdirectly. But several

i ntercepted tel ephone conversations, including two July 21, 1997
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calls nade by Rivera, supported his guilt, directly and indirectly.
In one, Rivera told Figueroa that Rodriguez would be neeting with
himin New York to deliver "shirts" (code for cocai ne, according to
an FBlI agent who testified). |In another, Rivera called Rodriguez,
then in New York, to coordinate Rodriguez's neeting with Figueroa
and to discuss the price for the cocaine. A search of Rodriguez's
apartment in Puerto R co after his arrest found corroborating
evi dence such as airplane tickets to New York for the rel evant tine
period and his cell phone bills.

Finally, Arroyo, who was replaced wearly in the
conspiracy, argues that the governnent proved only nere presence or
association. There is no further indication of his participation
after his demand for one mllion dollars was rebuffed
Nonet hel ess, before that time, Arroyo's involvement in the
conspiracy's plans was extensive. He joined Rivera at the initial
April 25 neeting with Hernandez at the Condado Hotel. He al so
brought the nautical charts to the May 3 neeting, which the FB
vi deot aped; Arroyo |ooked over the charts wth Agent Rosa,
supposedly the captain of Hernandez's boats, to fix a |ocation for
their rendezvous.

Arroyo relies on Aponte-Suarez, 905 F.2d at 491, where

this court vacated a drug conspiracy conviction for insufficient
evi dence. The defendant there demanded noney fromdrug traffickers

for the use of his land as an airstrip; when they refused, he
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i ntroduced themto a nei ghbor and had no further involvenent with
t he conspiracy. Id. Arroyo, in contrast, was an active
participant up until the tine his financial demands were refused.
For simlar reasons, Arroyo's alternate argunent that he w thdrew
from the conspiracy is a non-starter. "[Withdrawal is not a

defense to a conspiracy charge if the conspiracy violation has

al ready occurred.” United States v. Rogers, 102 F. 3d 641, 644 (1st
Gr. 1996).

The evi dence about the exi stence of a conspiracy, and the
knowi ng and vol untary i nvol venent of Cari be, Rodriguez, and Arroyo,
was clearly sufficient for the jury to reach a guilty verdict.

B. Pre-Trial dains

1. Prosecutorial M sconduct (Bonet)

Bonet argues that his conviction should be vacated
because of prosecutorial msconduct before the grand jury. Bonet
asserts that Agent Plichta was the only witness who testified
agai nst himbefore the grand jury and that Plichta made two fal se
statenents. Plichta stated that the search of Bonet's house
reveal ed a 20/ 40 radi o and an antenna set up on a tree outside the
house. At trial, Agent Juan Gajales, one of the agents who
conducted the search, testified that the FBI in fact seized a CB
radi o and an antenna, which they found in the dining room Agent
Plichta admtted at trial that he had been m staken. Bonet clains

t hat no ot her evidence agai nst himwas presented to the grand jury
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and that the prosecutor encouraged Plichta to testify falsely to
bol ster the case.

The Suprene Court in United States v. Mechanik, 475 U. S.

66 (1986), rejected the defendant's claim that his conviction
shoul d be vacat ed because the prosecutor all egedly violated Fed. R
Cim P. 6(d) by permtting two |law enforcenent agents to be
guesti oned t oget her before the grand jury. The Court held that any
error was harm ess because the defendant was subsequently
convi ct ed. In such cases, "the petit jury's subsequent guilty
verdict means not only that there was probable cause to believe
that the defendants were guilty as charged, but also that they are
in fact guilty as charged beyond a reasonable doubt.” 1d. at 70.

Two years |l ater, in Bank of Nova Scotia v. United States,

487 U. S. 250 (1988), the Court carved out a narrow exception to the
Mechani k rule. This exception applies only if "the structura
protections of the grand jury have been so conproni sed as to render
t he proceedi ngs fundanentally unfair, allow ng the presunption of

prejudice.” 1d. at 256-57; see also United States v. De Jesus, 230

F.3d 1, 4 (1st Cr. 2000) ("Thus, dism ssal after conviction is
appropriate only in cases of serious and blatant prosecutoria
m sconduct -- msconduct so grave that it calls into doubt the
fundanmental fairness of the judicial process.") (interna
quotations omtted). The Suprene Court noted that this exception

was consistent with past cases in which the Court had dism ssed
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indictnments after convictions because it found racial or gender

discrimnation in the selection of the grand jury. Bank of N.S.

487 U. S. at 256-57 (citing Vasquez v. Hillery, 474 U S. 254 (1986),

and Ballard v. United States, 329 U S. 187 (1946)). However, we

have cautioned that this exception should be "invoked i nfrequently,
| argely as a prophylactic tool to discourage further m sconduct of

alike nature." United States v. Gorgi, 840 F.2d 1022, 1030 (1st

Gr. 1988).

Bonet faces an additional hurdle: he did not raise his
claim before the district court, and so reviewis only for plain
error. A party claimng plain error mnmust denonstrate (1) that
there was error, (2) that it was plain, (3) that it affected the
defendant's substantial rights, usually by altering the outcone,
and (4) that it was sufficiently fundanmental to threaten the
"fairness, integrity or public reputation of judicial proceedings."”

United States v. Qano, 507 U S. 725, 732-36 (1993).

The record does not establish prosecutorial m sconduct,
much | ess m sconduct so egregious that it rendered the grand jury
proceedi ngs fundanmentally unfair. At nost there was an
under st andabl e m stake in testinony. The FBlI agents involved in
the case had been tracking the defendants for several nonths and
had gathered innumerable facts about the organization. Cl D az
testified at trial that he was present when Bonet tested a 20/40

radio at his house that woul d be used in the planned i nportation of
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700 kil ogranms of cocaine. Bonet also showed hi mthe antenna that
he had placed on a tree outside his house. The nost |ikely
explanation for Agent Plichta's msstatenents is that he sinply
confused the radio and antenna seen by Diaz with those seized by
the FBI. G ven the corroborating evidence for the substance of
Plichta's account, if not the exact details, his grand jury
testimony did not affect the defendant's substantial rights or
seriously inpair the fairness, integrity, or public reputation of
the judicial proceedings.

2. Bill of Particulars (Nel son)

Nel son argues that the district court abused its
di scretion by denying his notion for a bill of particulars. There
was no abuse of discretion.

The indictnent nanmes Nel son tw ce. First, it charges
Nel son with initial involvenment in the planned inportation of
10,000 pounds of marijuana. Second, it <charges that Rivera
instructed Luis Diaz, Nelson's nephew, to go to Col onbia to arrange
for the inportation of cocaine into Puerto Rico, and that Rivera
and Nel son nade efforts to obtain Luis Diaz's rel ease after he was
ki dnapped by Col onbi an drug suppliers.

Nel son argues that he was not put on notice of the
governnent's evidence at trial concerning his involvenent in the
attenpted inportation of 36 kilogranms of cocaine that was | ost at

sea. The Col onbi ans ki dnapped Luis Diaz to ensure that Nelson
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woul d pay them for this |ost cocaine. Nel son argues that the
i ndi ctment does not refer to cocaine in this context and states
only that he tried to gain his nephew s release, which is not a
crimnal act.

The indictnent stated that the conspiracy involved
attenpts "[t]o inport |arge amobunts of controlled substances into
the District of Puerto Rico,” and detailed the dates of the
conspiracy and the names of the coconspirators. The i ndi ct nent
specifically charged the defendants with conspiracy with intent to
di stribute over 1,000 kil ograns of cocaine. Additionally, Nelson
had access during discovery to recordings of conversations between
hi m and ot her conspirators discussing the inportation of cocaine.
Nel son did not lack a fair opportunity to prepare a defense absent

a bill of particulars. See United States v. Sepulveda, 15 F.3d

1161, 1192-93 (1st Cir. 1993). United States v. Paiva, 892 F.2d

148 (1st Gr. 1989), held that the district court did not abuse its
di scretion in denying the notion for a bill of particulars even
t hough the indictnent did not informthe defendant of a nunber of
transactions he allegedly aided. [d. at 154. The court there held
that the indictnent referred to "quantities of cocaine" and thus
informed the defendant that the charge involved nore than one
transaction. See id. at 155.

Nel son does not explain how the indictnent's |ack of

specificity prejudiced himat trial. A defendant nust show "act ua
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prejudi ce" and point to "specific evidence or wtnesses that the
| ack of particularization prevented him from obtaining.” United
States v. Arboleda, 929 F.2d 858, 869 (1st Cr. 1991); see also
Sepul veda, 15 F. 3d at 1193 (" Nei t her appel |l ant convincingly rel ates
a concrete instance of inability to prepare, untenabl e surprise, or
ot her cogni zabl e prejudice stemm ng fromthe trial court's refusal
to mandate further particulars.”). Nelson does not argue that he
was unable to prepare a defense to the allegations, nor does he
poi nt to any evidence that he woul d have presented. W reject the
claim

3. Duplicitous Indictnent (Nelson, Chevere)

Nel son and Chevere argue that the indictment was
duplicitous because it charged the defendants wth possessing
several drugs (cocaine, heroin, and marijuana) with intent to
distribute. Neither defendant raised this claimprior to trial;
the reviewis for plain error. There was no error, nuch | ess plain
error, on this point. It has been clear since the Suprene Court's

decision in Braverman v. United States, 317 U S. 49 (1942), that

“[t]he allegation in a single count of a conspiracy to commt
several crines is not duplicitous, for the conspiracy is the crineg,
and that is one, however diverse its objects.” |1d. at 54. The
conspiracy charged here included the planned inportations of

cocai ne, heroin, and marijuana. Each of these acts was part of a
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single conspiracy, and the jury instructions made clear that the
jury must find as nuch.

Nel son al so argues that the indictnment was duplicitous
because it charged two crines, possession of drugs with intent to
distribute and conspiracy to possess drugs wth intent to
distribute, in a single count of the indictnment. This claimis
rebutted by the plain |anguage of the indictnent, which states only
t hat the defendants conspired to possess control | ed substances with
intent to distribute. The indictnent does not charge the
def endants with possession with intent to distribute, and the jury
di d not consider any such charge.

C. Wretap Evidence (Nelson, Rodriguez, Bonet, Chevere, Caribe,
Ri vera, and Valle)

Def endants argue that evidence obtained from wretaps
shoul d have been suppressed.? They al so argue that the district
court erredinrefusing to hold a hearing in accordance with Franks
v. Delaware, 438 U S. 154 (1978), before it denied the notion to
suppress the wiretap evidence. Although in other circunstances the
failure of the governnent's affidavit supporting its warrant

application to disclose informati on about the background of a C

2 This issue was the focus of Nelson's original notion for a
newtrial, tinely filed on Novenber 1, 1999. Because the question
Is thus properly before us and we answer it fully, we need not
consi der whet her sone of the other defendants may have wai ved the
i ssue.
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could well lead to suppression, we ultimtely find neither argunent
by defendants in this case to be neritorious.

1. Suppression

Congress has placed statutory requirenents on warrants
aut hori zing wiretaps, extending beyond the constitutional m ninmm
mandat ed for ot her search warrants. See Omibus Crine Control and
Safe Streets Act of 1968, Title Ill, 18 U.S. C. 88 2510-2522 (2000).

See generally United States v. Lopez, 300 F.3d 46, 51-52 (1st Cr.

2002) (providing overview of Title Il1's provisions). Law
enforcenment authorities seeking a wiretap warrant nust submt a
sworn affidavit which includes "a full and conplete statenent of
the facts and circunstances" that denonstrate probabl e cause and a
“"full and conplete statement as to whether or not other
i nvestigative procedures have been tried and failed or why they
reasonably appear to be unlikely to succeed if tried or to be too
dangerous.” 18 U.S.C. 8 2518(1). A judge considers this affidavit
under the standards of Title 11l before issuing an order
authorizing the wiretap. These restrictions are i ntended to ensure
that authorities "make a reasonable, good faith effort to run the
gamut of normal investigative procedure before resorting to neans
So intrusive as electronic interception of telephone calls" and
that wi retapping as a |l aw enforcenent techni que remains "distinctly

t he exception -- not the rule.” United States v. Hof fman, 832 F. 2d

1299, 1306-07 (1st Gr. 1987).
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The issuing judge's initial decision to grant a wiretap
order is subject to review in at least tw different contexts
First, the trial judge may consider a notion to suppress the
evi dence gat hered by the wiretap that the i ssuing judge authori zed,;
| ater, an appellate court may review the trial judge' s suppression

ruling. See United States v. Ashley, 876 F.2d 1069, 1074 (1st Cir.

1989). Both of these later review ng courts use the sane netric to
eval uate the action of the issuing judge, which is to exam ne the
face of the affidavit and "decide if the facts set forth in the
application were mninally adequate to support the determ nation

that was made." [d. (quoting United States v. Scibelli, 549 F.2d

222, 226 (1st Cir. 1977)).

Agent Plichta submtted an affidavit in support of the
application on June 24, 1997. The governnent sought permssion to
tap a cellular tel ephone which ClI Hernandez had sold to Rivera (on
the pretense that it was a cloned phone that allowed unlimted
calling). After discussing Plichta' s experience and training, the
affidavit chronicled in detail the investigation up to that point,
beginning with the first contact between Hernandez and Rivera on
April 25, 1997. The affidavit revealed information obtained from
Her nandez' s audi o recordi ngs of his conversations wth defendants
in both telephone calls and face-to-face neetings; the My 3
neeting that was attended by Rosa, the undercover agent, and was

secretly videotaped; visual surveillance; court-authorized pen
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regi sters; and searches of toll records of several telephone
nunbers used by Rivera.

While the incrimnating information gathered by these
met hods and reported in the affidavit was substantial, the
affidavit stated that these nethods were unlikely to uncover the
full scope of the conspiracy, even if augnented by other possible
t echni ques such as executing search warrants or issuing grand jury
subpoenas. Each technique displayed just a small piece of the
puzzle. Meanwhile, the conspirators nade careful efforts to evade
detection, such as switching tel ephones and vehicles and using
counter-surveillance. Finally, searches or grand jury subpoenas
woul d alert the conspirators that they were under investigation.

The def endants mainly argue that the affidavit downpl ayed
both (a) the availability and prom se of alternate investigative
techni ques and (b) the potential unreliability of Hernandez as a
source. We consider these clains in turn.

a. Necessity of Wretap

Def endants argue that progress nade in the investigation
usi ng ot her methods neant that w retappi ng was unnecessary. Title
1l requires that the affidavit show why wi retapping is necessary

in place of less intrusive investigative techniques. 18 U S.C. §

2518(1)(c). But it does not inpose an exhaustion requirenent.
Lopez, 300 F.3d at 52. "Accordingly, the governnment is not

required to showthat other nethods have been whol |y unsuccessful ."
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Ashl ey, 876 F.2d at 1072. Rather, "Title Ill demands a practical,
comonsense approach to exploration of investigatory avenues and

relative intrusiveness." United States v. Uribe, 890 F. 2d 554, 556

(1st Cir. 1989).

An ei ght-page section of the affidavit explained quite
specifically why the i nvestigative techniques then in use, al one or
conbi ned with others that had not been enployed, would likely fai
to uncover the full extent of the conspiracy. The affidavit's
di scussi on of al ternate nethods does not fall bel owthe standard of

m ni mal adequacy. See United States v. Rivera-Rosario, 300 F. 3d 1,

19 (1st Cir. 2002); Uribe, 890 F.2d at 556-57; Ashley, 876 F.2d at

1074-75.

Nel son also argues that the nunber of person-hours
dedicated to the investigation at the tine of the warrant -- he
estimates forty-one hours -- was per se too short to denobnstrate

the necessity of a wwretap. There is no rule on the anount of tine
investigators nust try and fail, using other nethods, before

turning to a wiretap application. See United States v. David, 940

F.2d 722, 729 (1st Cr. 1991). The issuing judge here had the
rel evant information and was able to weigh the anount of prior
i nvestigation anong other relevant factors in reaching a decision

on the necessity of the wretap.
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b. Om ssion of Informati on About Her nandez's Backgr ound

The defendants al so argue that the affidavit relied on
I nformation from CI Hernandez, but failed to disclose his prior
drug trafficking conviction, his past involvenment wth sone
def endants, and other indicia of his possible unreliability. The
affidavit was, to put it mldly, econonmical on this point, stating
only that there was no indication that Hernandez "has been |ess
than truthful at any time with regard to this investigation.” This
statenment was crafted carefully to avoid nention of facts that
woul d call Hernandez's trustworthiness into serious question. W
are concerned that such significant om ssions could thwart the
intent of Title IIl and m sl ead an i ssuing judge, who relies on the
governnment to present the full case for its belief in probable
cause, including any contraindi cations.?

The troubling om ssions here have less significance
because the affidavit also included |arge quantities of evidence
from sources other than Hernandez. Rel iance on Hernandez's
credibility was therefore unlikely to have been inportant to the
i ssui ng judge's decision. W use the technique described in United
States v. Young, 877 F.2d 1099 (1st Cr. 1989) (Breyer, J.), and

reach the sane result as in that case. "That is to say, if we

® At oral argument it was suggested that the governnent may
have provided further information about Hernandez to the issuing
judge orally. Even were this so, our reviewis |imted to the four
corners of the affidavit. See Ashley, 876 F.2d at 1074.
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excise (or otherwise appropriately adjust) all m sl eadi ng

statenents fromthe affidavit, there is still a nore than adequate
showing of 'probable cause.’ Thus any misstatenents are
i material." Id. at 1102 (citations omtted). Even w thout

reliance on Hernandez, the affidavit provided the issuing judge
substantial basis for probable cause. There were over a dozen
recorded conversations, the interactions w th undercover agent
Rosa, and the vi deotape of the May 3 neeting. On these facts, the
om ssion of information about Hernandez's background was not a
basi s for suppression.

O her objections to scattered statenments in the
affidavit, even if they had any nerit inisolation, would simlarly
fail because of the | arge quantity of evidence on which the issuing
j udge could rely.

2. Franks Evidentiary Heari ng

Sone defendants al so argue that the case should at | east
be remanded for an evidentiary hearing about the alleged flaws in
the affidavit. A def endant seeking such a hearing nust neke a
"substantial prelimnary show ng" that the affidavit included a
fal se statement which was nade either knowingly and intentionally
or with reckless disregard for the truth, and that this
m sstatement was necessary to the finding of probable cause.

Franks, 438 U.S. at 155-56, 171-72; see United States v. Adans, 305

F.3d 30, 36 n.1 (1st Cr. 2002) (prelimnary show ng for Franks
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hearing requires both of these elenents). A material om ssion in
the affidavit may also qualify for a Franks hearing in place of a
false direct statement, provided the same requisite showing is

made. United States v. Scalia, 993 F.2d 984, 987 (1st Cir. 1993).

W review the district court's denial of a Franks hearing for

"clear error.” United States v. Ranney, 298 F.3d 74, 77 (1st G

2002) . The ruling above disposes of this argunent because the
defendants fail to make the second required showi ng -- Hernandez's
necessity to a finding of probable cause.

D. Oher Evidentiary Rulings

1. Excl usi on of | npeachnent Evi dence Agai nst Her nandez
Cari be and Ri vera)

Caribe and Rivera argue that the court erroneously
excl uded evidence that Cl Hernandez had a role in the Cctober 30,
1992 kil lings of five alleged drug traffickers known as the "M ckey
Motors murders.” Three people were convicted for these nurders.
Her nandez, who acknowl edged to the governnent that he was present
during the killings, was not prosecuted. The judge excluded the
evi dence as collateral under Fed. R Evid. 403.

Were, as here, the objection was not properly preserved,
we review a district court's decision to admt or exclude evidence

for plainerror. United States v. Scott, 270 F.3d 30, 46 (1st Gr

2001). The term "collateral,” for Rule 403 purposes, refers to
evidence that is likely to confuse the issues, mislead the jury, or

waste tine. See 1 C.B. Mieller & L.C. Kirkpatrick, Federal
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Evi dence 8 95, at 512 (2d ed. 1994). The trial court has w de
di scretion in determning adm ssibility under Rule 403, Uni t ed
States v. Abel, 469 U S. 45, 54-55 (1984), since the trial judge
"is nmore directly famliar than a court of appeals with the need

for the evidence and its likely effect.” United States v. Lau, 828

F.2d 871, 874 (1st Cir. 1987); see also United States v. G ntolo,

818 F.2d 980, 998 (1st Cir. 1987) (trial judge "has a front row
seat which gives hima unique vantage point").

The district judge did not abuse his discretion by
excl udi ng the inpeachnent testinony, which would have had little
probative val ue. The nurders, which occurred in 1992, were
unrelated to the drug conspiracy here, which covered events in
1997. The government was prepared to offer testinony fromnultiple
wi t nesses that Hernandez was not the killer. Further, the jury
already knew that Hernandez had a history of serious crimna
behavi or; indeed, Hernandez hinself admtted that he had been a
drug dealer. Moreover, testinony by several w tnesses about
Hernandez's role in the nmurders m ght have confused the jury as to
the issue before it.

Caribe raises two rel ated i ssues. First, he argues that
the trial judge violated the Confrontation Cl ause by denying him
the right to cross-exam ne Hernandez with respect to his crimnal
past. Second, he argues that the governnent failed to produce and

conceal ed reports of debriefings from prior investigations which

- 33-



cont ai ned al |l egations that Hernandez was involved in drug dealing
and the M ckey Mdtors nurders.* According to Caribe, this failure

to produce violated Brady v. Maryland, 373 U. S. 83 (1963), Roviero

v. United States, 353 U. S. 53 (1957), Gglio v. United States, 405

U.S. 150 (1972), and the Jencks Act, 18 U S. C. § 3500. None of
t hese separate doctrines provides grounds for relief unless the
exclusion or failure to produce prejudiced Caribe's defense. See

United States v. Noone, 913 F.2d 20, 32 (1st GCr. 1990) (all eged

Confrontation C ause violation); Brady, 373 U. S. at 87 (suppressed

evi dence nust be material); United States v. Bagley, 473 U S. 667,

682 (1985) (evidence is material for Brady purposes if there is a
"reasonabl e probability that, had the evidence been disclosed to
the defense, the result of the proceeding would have been
different"); Gaglio, 405 U. S. at 154 (requiring the sanme findi ng of

materiality of the evidence as Brady); Roviero, 353 U S. at 64-65;

United States v. Rosario-Peralta, 175 F.3d 48, 53 (1st G r. 1999)

(Jencks Act). Since Hernandez's alleged role in the Mckey Mtors
murders was a collateral matter, and the defense showed at tria
t hat Her nandez had an extensive crimnal past, Caribe has failed to

show any form of prejudice, and that disposes of his clains.

* Caribe also argues that the reports contained rel evant
information on Caribe's "drug quantity [and] role in the offense.”
We deal separately with these other issues.
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2. Exclusion of Alibi Evidence (Bonet)

Bonet argues that the district judge erred in excluding
his alibi evidence for October 29, 1997 and Cctober 30, 1997. The
district court found Bonet provided the requisite notice of alibi
too late in the trial process. Bonet adequately preserved his
obj ecti on.

Def ense counsel was obliged by Fed. R Cim P. 12.1(a)
to give the governnment notice of an intent to offer an alibi
defense within ten days of the governnment's witten demand for such
notice. There is a continuing duty to disclose if defense counsel
| earns of additional alibi witnesses prior to or during the trial.
Id. at 12.1(c). |If a party does not conply, then the testinony of
its alibi (or rebuttal) wtnesses may be excluded. [d. at 12.1(e).

Inits discretion, the court nmay grant an exception for good cause

to any of the above requirenents. 1d. at 12.1(d).°®
Taylor v. Illinois, 484 U'S. 400 (1988), guides this
court's application of Rule 12.1(d). See United States .

Portella, 167 F.3d 687, 705 (1st Cir. 1999) (holding that Taylor
standard is used to review preclusion of an alibi defense). Taylor

requires the court to bal ance the defendant's right under the Sixth

> Anewversion of Rule 12.1 took effect on Decenber 1, 2002.
Thi s new version changes the organization of the rule's different
provi si ons, but does not change the analysis here. W cite to the
new versi on.
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Amendnent to offer the testinony of witnesses in his favor agai nst
“countervailing public interests”:
The integrity of the adversary process, which depends
both on the presentation of reliable evidence and the
rejection of unreliable evidence, the interest in the
fair and efficient admnistration of justice, and the
potential prejudice to the truth-determ ning function of
the trial process .
484 U. S. at 414-15. "The judge should also factor into the mx the
nature of the explanation given for the party's failure reasonably
to abide by the discovery request, the willful ness vel non of the
violation, the relative sinplicity of conpliance, and whether or
not some unfair tactical advantage has been sought." Chappee v.

Vose, 843 F.2d 25, 29 (1st Cir. 1988). W review application of

the Tayl or factors de novo. United States v. Levy-Cordero, 67 F. 3d

1002, 1013 (1st Gir. 1995).

Bonet concedes that the governnent filed a request for
alibi notice and served it on Bonet's counsel in February 1998.
Bonet wai ted approxi mately one-and-a-half years before filing his
alibi notice, near the end of the first trial, on Septenber 22,
1999. Applying Taylor, the court denied Bonet's request as
untimely.

Bonet argues that he was unaware he m ght need an ali bi
for October 29 and October 30, 1997 until C D az testified for the
prosecution that he nmet with Bonet on these dates; the defense
contends that before Diaz took the stand on Septenber 14, 1999,

"the governnment never nentioned these two dates.”
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The governnent's request for alibi notice referred to
the tinmes the alleged offenses were conmitted as stated in the
grand jury i ndi ct ment, which alleged that Bonet (and
coconspirators) conmtted two overt acts in furtherance of the
conspiracy "[o]n or about Cctober 30, 1997." The "on or about”
| anguage provi des adequate notice for both Cctober 29 and Cctober

30. See United States v. Leibowtz, 857 F.2d 373, 379 (7th Gr.

1988) (where the indictnment alleged that an of fense took place "on
or about" a certain date, the defendant is deened to be on noti ce,
for purpose of alibi defense, that the charge is not limted to a
specific date).

Moreover, it is far from clear that there was any
prej udi ce. Even if the indictnent had provided adequate notice
only for October 30, an alibi witness for October 29 al one would
have been of little help to Bonet and m ght well have hurt his
cause. The neetings on Cctober 29 and Cctober 30 covered the sane
ground: the participants reviewed how they would inport 700
kil ograns of cocaine into Puerto Rico. On Cctober 30, the FB
recorded Bonet's voice as he tested the audio equipnent. On the
t ape, Bonet brags about his drug-dealing exploits.

Bonet resorts to the good cause prong of the rule,
arguing his delay in filing the alibi notice was not notivated by
a desire to gain a tactical advantage. He al so conplains the

district judge's terse statenent of his decision was nore akin to
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a finding of fact than the requisite finding of law. See Levy-
Cordero, 67 F.3d at 1013 (whether to exclude alibi evidence is a
question of law). Since our reviewis de novo, the | ast conpl aint
isirrelevant. This court has never restricted the application of
t he sanction of exclusion to discovery violations that are willful
or intended to gain a tactical advantage. Portella, 167 F.3d at
705 n. 16; Chappee, 843 F.2d at 29. The exclusion of the evidence
was not in error.

3. Admi ssi on of Hearsay Statenents by Arduandua (Ri vera)

Ri vera argues error in the adm ssion of ClI Hernandez's
hearsay testinony that Arduandua, the Colonbian who had been
i ncarcerated wth Hernandez, said that Rivera was involved in the
drug trade.® There was no objection. Reviewis for plain error,
and there was none. The admitted statenent is reasonably
under st ood as being offered, not to prove the truth of the matter
asserted, but to explain why Hernandez contacted Rivera at the
begi nni ng of the investigation.

4. Adni ssion of Evidence About Cruz Murder (Rivera)

Ri vera argues error under Rule 403 in the adm ssion of

Cl Hernandez's testinony about Rivera's role in the killing of

6 Rivera's brief also contends that the court erred by
adm tting Hernandez's testinony that a person |oosely associated
with Rivera was responsible for a break-in at Hernandez's house.
As the governnent correctly observes in its brief, Rivera's
obj ection that Hernandez | acked personal know edge of that person's
i nvol venent was sustained, and that portion of Hernandez's
testi mony was excl uded.
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Roberto Cruz, a mnurder alleged to have been comitted in
furtherance of the conspiracy.’

The district court did not abuse its discretion in
finding that the testinony was probative. It confirned Rivera's
role in the conspiracy and tended to show that the 250-kil ogram
shi pment had in fact been delivered. Rivera allegedly conmtted
the nmurder in concert with a coconspirator and in furtherance of
the conspiracy. Hernandez testified that R vera and a subordi nate
killed Cruz "because of the kilos . . . [;] [Rivera] had not
allowed [Cruz] to participate and [Cruz] had been stalking him™

Cf. United States v. David, 940 F.2d 722, 731-33, 737 (1st Cir.

1991) (no abuse of discretionin admtting evidence agai nst all eged
ringl eader of conspiracy concerning beating of drug courier
suspected of stealing shipnment).

Ri vera al so argues that the governnent vi ol at ed di scovery
rules by disclosing an FBI Form 302 Report of Hernandez's
debriefing "only days before the testinony was to be introduced."
At trial, defense counsel objected to the adm ssion of testinony by
Her nandez covering topics addressed in the 302 report, including

Rivera's claim of responsibility for the Cruz nurder, on the

" Rivera's conplaint about the reliability of the evidence is
belied by the facts of record. Rivera stated in taped
conversations that he had killed the person in the photograph on
page three of the August 11, 1997 edition of El Vocero, a newspaper
in Puerto Rico. That page does indeed contain a photograph of a
corpse later identified as Cruz.

-39-



grounds that the governnent's failure to disclose this docunent at
an earlier date violated the Jencks Act, 18 U.S.C. 8 3500. This
argurment fails. The Jencks Act provides that the governnent does
not need to disclose the statenent or report of a governnent
witness "until said witness has testified on direct exam nation in
the trial of the case.” 1d. § 3500(a).

E. dosing Argunent and Jury |nstructions

1. Objection to Prosecutor's d osing Argunent (Nel son)

Nel son argued both at his trial and to us that a
statenent nmade by the prosecutor in closing argunent, described
bel ow, was i nproper and prejudicial.

W review de novo whether the chall enged statenent was
i nproper, and for abuse of discretion whether the msconduct, if

any, warrants a new trial. United States v. Hernandez, 218 F.3d

58, 68 (1st Cir. 2000). The standard for determ ni ng whet her a new
trial is warranted is:

An i nproper argunent to the jury that does not inplicate

a defendant's constitutional rights . . . constitutes
reversi bl e error only where the prosecutor’'s remarks were
both inappropriate and harnful. | mproper statenents

during cl osi ng argunent are consi dered harnful if, given
the totality of the circunstances, they are likely to

have affected the trial's outcone. In making that
determ nation, we focus on (1) the severity of the
prosecutor's msconduct, including whether it was

deli berate or accidental; (2) the context in which the
m sconduct occurred; (3) whether the judge gave curative
instructions and the likely effect of such instructions;
and (4) the strength of the evidence against the
def endant s.
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United States v. Whbey, 75 F.3d 761, 771-72 (1st Cr. 1996)

(footnote and citations omtted). A prosecutor's comments do not

rise to the level of a constitutional violation unless they "so
infected the trial with unfairness as to nake the resulting

conviction a denial of due process.” Darden v. Wiinwight, 477

U S 168, 181 (1986) (quoting Donnelly v. DeChristoforo, 416 U. S.

637 (1974)); see 5 WR LaFave et al., Crimnal Procedure

8§ 24.7(h), at 562 (2d ed. 1984). The chall enged statenent does not
i nplicate constitutional rights.

At the first trial, where Nelson was convicted, the
prosecutor concluded a summary of the evidence against Caribe by
remar ki ng of himand two of the other defendants, "Caribe, Bonet
and [Ortiz] got away, they got away fromus . . . [b]Jack in 1993."
She next recalled Bonet's statenent to Rivera and CI Diaz while
they were on the way to an Cctober 30, 1997 neeting in Bonet's
honme; Bonet said that the FBI was "a bunch of suckers" who had
failed to arrest himfor his role in the earlier Al Capone drug
trafficking case. The prosecutor then said:

| request very respectfully fromyou that they [sic] do

not let them and the other defendants in this case get

away with it again. Let us make sure that not one, not
one kil ogramof cocaine noreis inportedinto Puerto Rico
by these seven defendants. Let us nmake sure of that.

Nel son chal | enges the "l et themand the other defendants

in this case get away with it again.” He argues there was no

evi dence of prior crimes on his part and that it was inproper to
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raise the specter that he was doing it again. That is not so
clear. There was evidence that Nelson had a role in the botched
i mportation of the 36 kilograns of cocaine that were |lost by his
nephew, Luis D az.

The governnent argues that the trial court overrul ed the
objection on the basis that the jury would, in context, have
understood the remark to actually refer only to Cari be, Bonet, and
Otiz, and especially to Bonet's boasting of prior crines. The use
of "again" coul d be understood, of course, to refer to hypothetica
past crines of the other defendants and not be restricted to those
def endants the prosecutor had just naned. But, in context, the
stray "again," if the jury thought about it at all, would nost
likely link back to those particul ar defendants. Even if "again"
were understood to refer to all the defendants, we think there was
no harm done and certainly do not think the wayward "agai n" woul d

affect the outcone of the trial. See Whbey, 75 F.3d at 771-72.

As to Nelson's nere generalized argunent that the
prosecut or nade an enotional appeal to anti-drug dealing sentiment
in Puerto Rico, it too fails. "Closing argunents traditionally
have included appeals to enotion. . . . The outer limt on
enotional appeals is generally stated as a prohibition against
"argunents cal culated to inflame the passions or prejudices of the

jury. 5 LaFave et al., supra, 8§ 24.7(e), at 558.
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2. Request ed Jury Instructions (Arroyo, Nel son)

Arroyo appeals the district court's refusal of his
requested jury instruction that a conspiracy conviction is not
possi bl e if the defendant conspired only with government agents or
informants. This legal point, while true, is inapplicable to the
case against Arroyo. Wen there are at least two "true"
conspirators, the involvenent of a governnent agent or informant

does not defeat the true conspirators' cul pability. See United

States v. Gry, 818 F.2d 120, 126 (1st G r. 1987). The evi dence at

trial showed that Arroyo joined in neetings wth not only C
Her nandez and Agent Rosa, but also Rivera. Hi s unsupported
suggestion that he and Rivera should be counted as each
I ndependently conspiring with the CI'S and the undercover agent is
unavai |l i ng.

Nel son appeals the district court's refusal to deliver
requested jury instructions concerning proof of the identity of the
def endant as the person who conmitted the crines, nmere presence,
and his defense theories of necessity and good faith. He properly
preserved these requests for appeal. There was no error.

Nel son requested a separate instruction concerning the
factors to consider when evaluating the identification of a
defendant by a witness. The governnent incorrectly contends that
potential msidentification was not relevant to Nel son's defense.

To the contrary, his "two Nelsons" theory of mstaken identity
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hi nged on it. The proof of Nelson's guilt was at |east partly
dependent on Hernandez's connection of Nelson to the voice of the
person wi th whom he spoke on the tel ephone and to the person about
whom Ri vera and ot her coconspirators spoke. Defendant Nel son says
he is not the Nelson in those phone calls.?

A district court's refusal to give a requested
instruction is erroneous only if the instruction "was not
substantially covered in the charge actually delivered to the

jury." United States v. G bson, 726 F.2d 869, 874 (1st Cir. 1984)

(quotation omtted). Here, it was. The district court delivered
a broader charge concerning the credibility of witnesses in general
and the jury's responsibility to consider possible I[imtations on
the ability of a witness to observe the facts about which he
testified.

Nel son al so requested an i nstruction that "nere presence”
was insufficient for conviction. Simlarly, the court explicitly
instructed the jury that nere presence was not sufficient to prove

a conspiracy charge, so Nelson's claimhas no nerit.

8 Nel son argues that there were "two Nel sons," the def endant
and a Col onbi an supplier also known as Nel son. He points to a
reference in the FBI affidavit seeking a wiretap warrant, in which
Cl Hernandez reported that he had wtnessed a telephone cal
bet ween Ri vera and "Nel son LNU [ Last Nanme Unknown]." "Nelson" is
this defendant's | ast name, not his first nanme. |In the affidavit,
Ri vera and Nel son are said to have di scussed Rivera paying Nel son
for the 36 kilogranms of cocaine that were lost in transport, as
wel | as arrangenments for a future shipnent.
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Nel son's asserted necessity defense® turns on the
ki dnapping of his nephew by the Col onbians. Nel son sought
assistance from R vera and CI Hernandez, hoping they would
intervene with the kidnappers, and Hernandez testified that he
tried to do so. Rivera recomended that Nelson offer to pay the
Col onmbi ans back with work on future shipnents. In the end,
Nel son's nephew escaped from his kidnappers unharned. Nel son
argues that his fear for his nephew s safety conpelled himto do
the things for which he was convi ct ed.

A defendant nust nake a showi ng of a factual predicate
for a necessity defense that is sufficient to raise a question for

the jury. See United States v. Arthurs, 73 F.3d 444, 448 (1st Cir.

1996); United States v. Anparo, 961 F.2d 288, 291 (1st Cir. 1992).

That predicate i s demandi ng:

To successfully assert the necessity defense, a def endant
must show that he (1) was faced with a choice of evils
and chose the | esser evil, (2) acted to prevent imm nent
harm (3) reasonably anticipated a direct causal
rel ati onshi p between his acts and the harmto be avert ed,
and (4) had no |l egal alternative.

United States v. Sued-Jinenez, 275 F.3d 1, 6 (1st Cr. 2001).

Here, Nelson did not proffer any evidence that he was

forced to join the other defendants' conspiracy because of fear for

° The traditionally separate defenses of necessity and
duress have becone increasingly blurred in nodern decisions, to
the point of nerger. See United States v. Bailey, 444 U S. 394,
410 (1980). W will follow the parties' lead and refer to the
defense offered here as "necessity."
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his nephew s safety. There was no evidence that the ki dnappers
demanded he do so; they sinply wanted their noney back. It was
never denonstrated that harmto his nephew was imm nent, or that
Nel son had no | egal alternatives. Finally, there was evidence that
Nel son's crimnal activity continued after his nephew had escaped.
In short, the evidence did not adequately support any of the
required el enents for a necessity defense. '

Nel son's separate request for a "good faith" jury
instruction is msplaced, as there is no good faith defense for
participating in a narcotics conspiracy. |f the argunent was neant
to address the intent required for a conspiracy conviction, the
district <court instructed on that point, stating that the
government must prove that a defendant "knew the unlawful purpose
of the agreenment and joined in it willfully; that is, with the

intent to further the unlawful purpose.” See New Eng. Enters.

Inc. v. United States, 400 F.2d 58, 71 (1st G r. 1968) (holding

that a forthright instruction on specific intent is ordinarily a
sufficient response to a defendant's request for a good faith

i nstruction).

10 W al so reject Nel son's argunent, advanced pro se, that the
reference to his nephew s ki dnapping in the indictnment transforned
the necessity defense into an integral part of his charge.
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F. "Supplenental" Mtion for a New Trial (Nelson)

Nel son filed a tinmely notion for a newtrial on Novenber
1, 1999. It dealt entirely with objections to alleged flaws in the
wiretap affidavit; these arguments were analyzed earlier in this
opinion. On March 9, 2000, Nelson filed a "supplenent"” to this
notion for a newtrial, which raised a different set of substantive
i ssues concerning Nelson's theory of m staken identity. The court
deni ed Nelson's notions for a new trial on Decenber 15, 2000.

Nel son knew the basis for his "two Nelsons" theory of
m staken identity before and during trial, and referred to it in a
notion for mstrial during the government's case in chief. The
suppl enent does not <claim to rely on any newy-discovered
information available only after trial. As such, it is tinme-
barred. See Fed. R Cim P. 33(b)(2) (allow ng seven days after
verdict for filing notions for new trial based on grounds other
t han newl y-di scovered evidence). Fed. R Cim P. 45(b) explicitly
constrains the district court fromextending the time period set

out in Rule 33. See United States v. Holt, 170 F.3d 698, 702-03

(7th Cr. 1999); United States v. [1, 854 F.2d 1269, 1271-72

(11th Cr. 1988). Construing this very late filing (on an entirely
separate issue) as an anendnent would violate both the letter and
the spirit of both rules, and create a "back door" for untinely
chall enges to verdicts. Holt, 170 F.3d at 703. W refuse to do

SO.
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G | nef fecti ve Assi stance of Counsel (Rivera, Caribe and Nel son)

Rivera, Caribe, and Nelson raise 1issues concerning
all eged conflicts of interest on the part of the attorneys who
represented them at trial. Cari be also makes another claim of
i nef fectiveness of counsel unrelated to the alleged conflicts.

Rivera first raised his claimbefore the district court
in a post-verdict nmotion for a new trial and nade factual
assertions in support of the notion. Wiile Rivera points to a
potential conflict of interest, he failed to carry his burden to
show any actual negative inpact on his representation, and the
deni al of his notion for new trial was not error.

Unlike Rivera, Caribe and Nelson did not raise their
i neffective assistance argunents in front of the district court at
all, and we wll not entertain their fact-dependent but thinly-
supported clains for the first time on direct appeal.

1. R vera

Ri vera, who was convicted at the second trial, says he
becane dissatisfied with his appointed counsel and hired Edgar
Vega- Pabon ("Vega") as his attorney a few weeks before his trial
began. Vega al so represented Otiz, who was indicted as a nenber
of Rivera's conspiracy. Unlike Rivera, Otiz was tried in the
first trial. The jury there hung as to Otiz, but the governnent

pursued a retrial and Vega then negotiated a plea agreenent for

-48-



Otiz. This agreenent was conpleted before Rivera' s trial began,
al though Ortiz was not sentenced until after Rivera's conviction.

The district court in the second trial never inquired
into the potential conflict of interest raised by Vega's
representation of both Rivera and Otiz, although the sanme judge
presi ded over both proceedi ngs and apparently was aware of Vega's
roleinthe first trial. Inits ruling denying Rivera' s notion for
a new trial, the district court relied on the Advisory Conmttee
Notes to Fed. R Crim P. 44(c) and concl uded that Vega had engaged
in joint representation by working, at |east for a period of tine,
both for Rivera on his trial and for Otiz in preparation for his
sentenci ng. The governnent does not challenge this determ nation
of joint representation and we will assune it to be correct for
pur poses of this case.

Rivera's initial brief, citing United States v. Foster,

469 F.2d 1 (1st CGr. 1972), rests on the assertion that the
district court's failure to conduct a hearing into the possible
conflict requires a new trial. This analysis m sreads Foster,
which indicated at nost that, when the district court does not
inquire into a conflict, then on direct appeal the burden of
persuasi on shifts to the governnent to denonstrate that a negative
effect fromthe conflict was "inprobable.” 1d. at 5. W |ong ago
cauti oned agai nst granting an undeserved "w ndfall" to defendants

by vacating convictions on the basis of Foster violations "where it
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is nore likely than not that conflicting interests did not hanper
counsel's pursuit of a potentially effective defense." Uni t ed
States v. Martorano, 620 F.2d 912, 916 (1st Cir. 1980); see also

Brien v. United States, 695 F.2d 10, 15 (1st Cr. 1982) ("[T]he

conflict nust be real, not sone attenuated hypothesis having little
consequence to the adequacy of representation.™).

Moreover, the continued vitality of the Foster burden-
shifting framework is called into question by the Suprene Court's

recent decisionin Mckens v. Taylor, 122 S. C. 1237 (2002). That

case involved a situation where the trial judge had "fail[ed] to
inquire into a potential conflict of interest about which it knew
or reasonably should have known." 1d. at 1239. The Suprene Court
concl uded that such a failure on the trial judge's part "does not
reduce the petitioner's burden of proof" to denonstrate that the
potential conflict he alleges actually affected the representation
he received in order to show a constitutional violation. [|d. at
1244. The M ckens requirenent that the defendant show the all eged
conflict actually affected the representation received is not
precisely the same as denonstrating prejudice. Id. at 1244
(standard "requires proof of effect upon representation but (once
such effect is shown) presunes prejudice"). But M ckens does

require nore than the showing Rivera offered in his opening brief,
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filed before M ckens, by sinply pointing to the absence of a Foster
heari ng. !

In this case, because the |likelihood of the joint
representation having an effect on Rivera's defense is so mnimal,
it does not matter who had the burden. The district court
determ ned, and we agree, that the governnent had anply shown t hat
Rivera's defense did not suffer fromany conflict. Thus, we need
not, and do not, decide the burden-shifting question here.

The standard for an effect is that the defendant "m ght
pl ausi bly have pursued an alternative defense strategy, and that
the alternative strategy was in conflict with, or may not have been
pur sued because of, [the attorney's] other loyalties or interests.”

United States v. Ramrez-Benitez, 292 F.3d 22, 30 (1st Cr. 2002);

see al so Reyes-Vejerano v. United States, 276 F.3d 94, 97 (1st Gr.

2002) (applying sane test); Brien, 695 F.2d at 15 (adopting sane

test).

" In his reply brief, filed after Mckens, Rivera attenpts
to denonstrate the effect on his representation as foll ows:
Strategi es concerning the devel opnent of Rivera's perceived
role in the organization as conpared with that of Otiz,
arguments related to separate conspiracies, t enpor al
[imtations regarding the scope of independent conspiracies,
proofs concerning drug quantities at Rivera's trial which
differed fromthose in the plea entered into by Otiz and for
which Otiz had yet to be sentenced, considerations involved
in calling Otiz as a wtness, as well as plea and/or
cooperation agreenent overtures, for which Rivera was in
conpetition with Ortiz, were, necessarily, influenced.
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The existence of an alternative strategy is nost
i npl ausi bl e here. Otiz, the other defendant represented by Vega,
was a mnor figure in the conspiracy. Ri vera, however, was the
| eader, and he eventually received a life sentence, the stiffest of
any defendant. The suggestion that the governnment would have
accepted a plea from Rivera in preference to one from Otiz is
untenabl e, even nore so since Otiz had already entered his plea
before Rivera's trial began. Nor do we find any significant
evi dence that m ght have been hel pful to Otiz's sentencing but
harnful to Rivera's trial, or vice versa. There is no indication
that Rivera would have any good reason to call Ortiz as a w tness.
Finally, the potential inpact of any conflict was further reduced
because Rivera's previous appointed attorney remained in the case
as co-counsel with Vega. 1In fact, it is reasonable to think that
Ri vera hired Vega precisely because he nanaged to get a hung jury
for Otiz, knowing the l|awer would conplete his post-plea
representation of Otiz through sentencing. Rivera, it seens,
wanted to have his cake and eat it too.

On different facts, we m ght conclude that an underlying
mul tiple representation presents a serious question of conflict.
In Rivera's case, however, there is nothing nore than specul ation
of possible conflict, which woul d not pass nuster after M ckens or

before it. See United States v. Burgos-Chaparro, 309 F.3d 50, 52-

53 (1st Cr. 2002) (finding "specul ation" an inadequate threshold
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showi ng by defendant claimng conflicts after Mckens); United

States v. Mchaud, 925 F.2d 37, 41 (1st Cr. 1991) (rejecting, in
pre-M ckens case, conflict of i nt er est claim that was
"insufficiently specific" in describing nature of conflict). In

order to find an effect froman alleged attorney conflict, "sone
adverse action or inaction is required that can be traced to the
conflict inloyalty. Merely to speculate that the divided |oyalty

coul d have caused such a step i s not enough." Burgos-Chaparro, 309

F.3d at 53.

2. Caribe and Nel son

As to Caribe and Nel son, who did not present their clains
to the district court, it is the settled policy of this court not
toentertain fact-specific ineffective assistance of counsel cl ains
on direct appeal when they have not been raised previously. See

United States v. Canpbell, 268 F.3d 1, 7 (1st Cr. 2001). Thereis

an exception to this rule "where the critical facts are not
genuinely in dispute and the record is sufficiently devel oped to
al | ow reasoned consi deration of an ineffective assistance claim™

United States v. Netanel, 938 F.2d 302, 309 (1st G r. 1991). But

t he exception does not apply to any of the three clains that Caribe
or Nel son advances.

Caribe's purported conflict of interest is that one of
hi s attorneys, Jose Aguayo, represented Cl Hernandez in a previous

case. Caribe says that he was wunaware of this previous
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relationship until after his owm trial and would not have accepted
Aguayo as his | awyer if he had known. But the factual presentation
he makes is i nadequate for us to judge the effect of any conflict.
Caribe also nakes a nore common ineffectiveness claim alleging
shortcom ngs in the performance of one of his other attorneys, but
it toois very fact-specific and it is supported by no nore than a
list of conmplaints in Caribe's brief. Finally, Nelson's claim
advanced pro se, is even nore clearly ineligible for consideration
under the Netanel exception. He asserts a conflict of interest
based on his | awer's representati on of David Ranbs-Ri vera, who was
not indicted as a defendant in this conspiracy case; Nelson offers
no expl anati on of the supposed conflict. W wll not entertain any
of these three clains for the first tinme on the nmeager record the

appel l ants present to us.?'?

2 For the sane reason, we also reject Rivera's claim raised
cursorily in his appellate briefs and not raised in his notion for
a new trial before the district court, that attorney Vega was
further conflicted because of his past representation of M guel
Mont anez (a/k/a "M ckey Mdtors"). Above, we uphold the district
court's decision to exclude inpeachnent evidence from Rivera's
trial concerning the alleged connection between Cl Hernandez and
the M ckey Mdtors nurders. Ri vera makes no explanation of how
Vega's past relationship with Montanez nade any difference to the
case, and seens nerely to have tacked this claim onto his nore
sust ai ned argunent concerning joint representation with Otiz.
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