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COFFIN, Senior Circuit Judge. Appellant Pedro Luis Tej ada

seeks dism ssal of his indictnent for illegal reentry into the
United States, see 8 U S.C. § 1326(b)(2), on the ground that the
governnment failed to bring himbefore a nagistrate judge within
48 hours following his warrantless arrest, in violation of
Federal Rule of Crimnal Procedure 5(a).! The district court
concl uded that Rule 5(a) was inapplicable to Tejada's
ci rcunst ances because he was arrested for an i nm gration-rel ated
"status offense" — and thus was civilly detained — rather than
for a general crine whose elenents do not include alien status.
The district court ruled correctly, and we therefore affirmthe
denial of appellant's notion to disn ss. We also reject
Tejada's related contention that the district court inproperly
revoked his term of supervised rel ease.

|. Factual Backgqground

11n relevant part, Rule 5(a) states:

Except as otherwi se provided in this rule, an officer
making an arrest wunder a warrant issued upon a
conplaint or any person making an arrest w thout a
warrant shall take +the arrested person wthout
unnecessary del ay before the nearest avail abl e federal
magi strate judge or [other authorized judicial
of ficer].

The requirenment that such an appearance generally take place
within 48 hours stens fromthe Fourth Anmendnment, not Rule 5(a),
but the two contexts typically are treated alike. See United
States v. Encarnacion, 239 F.3d 395, 398 n.2 (Ist Cr. 2001).
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I n February 1998, appellant was deported to the Dom nican
Republic followi ng his conviction on a federal drug charge. Ten
nonths |ater, on Decenmber 20, he flew into Carolina, Puerto
Ri co, and was detained by inspectors for the Immgration and
Nat ural i zati on Service (INS) on suspicion that he had unl awful |y
entered the United States. On Decenber 22, during an interview
with INS Inspectors Jerry Mrrales and Fernando Ruz, appellant
acknow edged his previous conviction and deportation. Morales
ordered appellant's immgration records (the "A File"), which
contai ned docunments confirmng the earlier deportation
proceedi ngs, and upon receiving the file, he referred the case
to the U S. Attorney's office for consideration of crimnal
char ges.

On January 5, 1999, sixteen days after he first was
det ai ned, appell ant was brought before a magi strate judge for an
initial appearance.? He subsequently was indicted on one count
of violating 8 U.S.C. 8 1326(b)(2), which bars unauthorized
reentry into the United States by an individual previously
deported for an aggravated felony. After unsuccessfully seeking

di sm ssal based on a violation of Rule 5(a), appellant pled

2 1n an affidavit, INS Inspector Morales stated that he did
not receive the A File until "about January 5, 1999." It thus
appears that appellant was brought before the magi strate judge
on the sanme day, or shortly after, Mrales obtained the
docunentary proof of his prior deportation
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guilty and was sentenced. In a related proceeding, the district
court revoked the supervised release term that appellant had
received in the drug case that had triggered his deportation.
He was sentenced to a six-nonth term in lieu of supervised
rel eased, to be served consecutively to the fifty-one nopnth
sentence inposed for the illegal reentry.

On appeal, appellant renews his chall enge under Rule 5(a),
claimng that the court erred in refusing to dismss the
indictnent with prejudice. |In addition, because revocation of
his supervised release termresulted from his conviction under
§ 1326(b)(2), he <clains that the release term nust be
reinstated. For reasons we explain below, both contentions are
unavai l i ng.

I1. Discussion

As his counsel acknow edged at oral argunment, Tejada's
appeal |ost nost of its force when a panel of this court ruled
earlier this year that 8 1326(b)(2) is a status offense that
does not trigger the protections of Rule 5(a) until the cri m nal
process has been initiated against the detained alien. See

United States v. Encarnacion, 239 F.3d 395, 399 (Ist Cr. 2001);

see also United States v. Noel, 231 F.3d 833, 837 (11th Cir.

2000) (per curiam; United States v. Cepeda-lLuna, 989 F.2d 353,

358 (9th Cir. 1993). The requirenent that a magi strate eval uate
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his detention within 48 hours of his arrest is therefore
i napplicable. Instead, his detention was civil in nature and

governed by 8 U S.C. § 1357(a)(2), see Encarnacion, 239 F.3d at

398- 400, which enpowers INS officials to effect a warrantl ess

arrest of

any alien who in [their] presence or viewis entering

or attenpting to enter the United States in violation

of any law or regulation nade in pursuance of |aw

regul ating the adm ssion, exclusion, expulsion, or

renmoval of aliens .
An alien detained under that provision nust be taken "wi thout
unnecessary del ay for exam nation before an officer of the [INS]
having authority to exanm ne aliens as to their right to enter or
remain in the United States." 1d.® Thus, to conply with the
applicable statute, the arresting authorities needed to bring
appellant to an IRS examning officer, not a magistrate,
"wi t hout unnecessary del ay."

Appel l ant was interviewed two days after his arrest by INS

| nspectors Morales and Ruz. Al t hough he baldly asserts on

3 Anot her subsection of 8§ 1357 allows INS officers to nake
arrests for immgration-related felonies and requires that the
alien be taken pronptly before "the nearest available officer
enpowered to commt persons charged with offenses against the
laws of the United States . . . ." 8 U S.C. 8§ 1357(a)(4).
Courts have read subsection (a)(2) to apply to arrests of aliens
for status offenses and subsection (a)(4) to apply to arrests of
aliens for other crines. Encar naci on, 239 F.3d at 398. I n
turn, Rule 5(a) is considered applicable to subsection (a)(4)
det ai nees, but not to those detained under subsection (a)(2).
Id. at 398-99.
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appeal that this timng did not conply with the statute and
vi ol ated his due process rights, he failed to nake that claimto
the district court, see District Court Opinion at 6, or to
develop it on appeal. We therefore need not address the
speci fic question whether appellant's appearance before the INS
occurred "without unnecessary delay" as mandated by 8§
1357(a)(2). We think it beyond debate, however, that the period
at issue — approximately the sane time pernmtted by Rule 5(a)*
— did not constitute a deprivation of rights that warrants our
intervention, particularly in the absence of a preserved claim

We nonet hel ess wish to note that aliens arrested for status
of fenses are not wthout protection from excessively |[|ong
det enti ons. Where the government uses civil detention as a
pretext for holding an individual while it investigates other
possi bl e crim nal charges, Rule 5(a) nay be deened applicabl e,

see Encarnacion, 239 F.3d at 399-400; cf. Noel, 231 F.3d at 836

("Al'though routine INS detentions incident to deportation do not
trigger the Speedy Trial Act, a contrary result may be warranted
when detentions are used by the governnent, not to effectuate

deportation, but rather as 'nere ruses to detain a defendant for

4 At argunent, the governnent indicated that appell ant was
arrested in the early norning hours of Decenmber 20 and brought
before the INS officers later in the norning of Decenber 22,
several hours beyond the 48-hour tinme period.
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| ater crimnal prosecution.'" (quoting Cepeda-Luna, 989 F.2d at

357)); United States v. De La Pena-Juarez, 214 F.3d 594, 598 (5!F

Cir. 2000) (applying Speedy Trial Act only "where the defendant
denonstrates that the primary or exclusive purpose of the civil
detention was to hold him for future crimnal prosecution");

Cepeda- Luna, 989 F.2d at 358.° |In addition, where the delay in

bringing the alien before a magistrate is so unnecessarily | ong
that it effects a constitutional deprivation, the alien may

petition for habeas corpus relief under 28 U S.C. § 2241,

n

ee

Encarnaci on, 239 F.3d at 399 n.4; Cepeda-Luna, 989 F.2d at 358.°

5 W note that appellant did not raise a claimunder the
Speedy Trial Act, 18 U. S.C. 88 3161-3174. The Act provides, in
pertinent part:

Any information or indictnent charging an individual
with the conmm ssion of an offense shall be filed
within 30 days fromthe date on which such individua
was arrested or served with a sumons in connection
with such charges.

18 U S.C. § 3161(b). Some courts have held that the clock
starts to run from the date of the civil arrest when the
adm ni strative and crim nal charges against the defendant are
identical. See, e.dg., United States v. Restrepo, 59 F. Supp. 2d
133, 137 (D. Mass. 1999); United States v. Vasquez-Escobar, 30
F. Supp.2d 1364, 1367 (M D. Fla. 1998); United States v. Ckuda,
675 F. Supp. 1552, 1555 (D. Haw. 1987).

6 Appel l ant's | awyer asserted at oral argunent that it woul d
be difficult for an alien to obtain counsel to bring such clains

because there is no right to counsel in <civil habeas
proceedings. Not all aliens will |ack resources, however, and
t hose unable to hire counsel may, as in other settings, seek pro
bono representation. 1In any event, it is our hope that what we

say here about the appropriate |length of civil detentions, see
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In this case, there is no evidence that appellant initially
was detai ned for any reason other than routine inquiry into his

suspicious inmgration status — a civil matter, see Encarnacion,

239 F.3d at 399 - and his confession two days later to
imm gration officials confirmed his unlawful status. At that
poi nt, appellant's circunstances were in many respects i denti cal

to those we descri bed in Encarnaci on:

Hs interview with [INS Oficers Ruz and Morales],
mandat ed by the "taken w thout unnecessary del ay

. before an officer of the [INS]" I|anguage of §
1357(a)(2), anplified the |[INS' s suspicions that
[ appel lant's] attenpted entry was unlawful. But only

after receiving the INS file on [appell ant] contai ni ng
the prior deportation order had [Ruz and Moral es]
secured the "probabl e cause" necessary to initiate the
crim nal process under the applicable Ilaw and
regulations. . . . Consequently, [appellant's] case
did not becone crimnal until [Morales's] contact with
the U S. Attorney, and after that point, [appellant]
was br ought expeditiously before the federal
magi strate judge.

ld. (enphasis in original).
We acknow edge that appellant's situation differs from
Encarnacion's in that it took twice as long to transmt

appellant's file to Inspector Mrrales as the period we

infra pp. 7-8, will prompt nore expeditious action by the INS.
Moreover, we agree with the district court that in cases of
"lengthy yet lawful ~civil detention that wmy arise from
inefficient investigation by immgration officers, defendant may
request upon sentencing (if he is convicted or enters a guilty
pl ea) that 'any prejudice traceable to the pretrial detention []
be mtigated by giving himcredit for time served on the INS
detainer.'"™ District Court Opinion at 13 (citation omtted).
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guestioned as unnecessarily lengthy in Encarnacion, see id.

("[P]ronpt action by INS officials (and the availability of
today's parcel-delivery services) should make it possible to
transmt files between INS offices nmore quickly than seven
days."). Al t hough the days at issue here spanned the w nter
hol i days, when greater delay is unsurprising, such a |apse of
time at | east borders on excessive in light of the easy access
in nmost |ocations to overnight delivery service.

Yet, in the absence of any evidence that the government
deli berately enployed delaying tactics for an inperm ssible
pur pose, we have no basis in these circunstances for considering
the matter further. On the issue before us - whether the
district court wongly refused to dism ss appellant's case based
on a violation of Rule 5(a) — we find no error.” That concl usion
al so disposes of appellant's challenge to withdrawal of his
supervised rel ease term which is based solely on the invalidity
of his conviction under § 1326(b)(2).

The judgnent of the district court is therefore affirned.

"W note that this court has not yet decided "whether Rule
5(a) can ever be a basis for dism ssal of an indictment absent
evidence of wunwarranted interrogation during the period of
detention."” Encarnacion, 239 F.3d at 400 n.5.
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