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LYNCH, Circuit Judge. The United States Secretary of

Education determned that certain prograns run by a private
university systemin Puerto Rico did not neet the eligibility
requi rements for student financial assistance prograns under
Title IV of the H gher Education Act of 1965, as anended, 20
U S C 88 1070 et seq. (1998). Title IV includes the popul ar
Pell grant prograns. As a result, the university system the
Sistema Universitario Ana G Mndez, was held liable for
$1, 712,540 in student grant funds! it had di sbursed during the
two fiscal years from July 1, 1989 to June 30, 1991. The
uni versity systemsought reviewof the Secretary's determ nation
inthe US. Dstrict Court. That court entered sumrary judgnent
for the Secretary of Education, and Sistenma appeals. The case
turns on an issue of first inpression concerning the interplay
between state and federal law on the question of which
institutions are "legally authorized" to be eligible for Title
IV funds. W hold that the Secretary has discretion to
determ ne what state actions qualify as "legal authorization”
for purposes of Title IVeligibility.
| .

Sistema is a private university system that includes

three degree-granting universities, Colegio Universitario del

Este (fornerly Puerto Rco Junior College, or "PRIC'),

! Al nost all the funds at i ssue were awar ded under t he Feder al
Pell Grant Program 20 U.S.C. 8 1070a and 34 C.F. R. 8 690, which
"awar ds grants to hel p financially needy students neet the cost of
their postsecondary education.” 34 C.F.R 8 690.1 (2000).
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Uni ver si dad del Turabo, and Universidad Metropolitana. Sistema
and its constituent institutions have participated in Title IV
prograns for many years, and each university has received
between $7 and $20 million annually in Title IV funding. As a
Title IV participant, Sistema has a fiduciary duty to foll ow
program requi rements and to account for funds obtained. See

e.g.. 34 CF.R § 668.82 (1999).

In 1982, PRIC began offering a community-based
extension education program known as PROSEE (Programa de
Servicios Educativos Especiales, or Special Educat i onal
Extension Services Progran), and by 1984, Uni ver si dad
Metropolitana and Uni versidad del Turabo had each established
their own PROSEE sites. It is these PROSEE prograns that are at
i ssue. During the early 1980s, Sistenma opened approxi mately 60
new satel | i te canpuses t hr oughout the Commonweal t h under PROSEE
Sistema neither notified the Secretary of the existence of these
PROSEE sites nor obtained the Secretary’s approval of the Title
IV eligibility of the sites, as required by Title IVs
I mpl enenting regul ations. See 34 CFR 8§ 600.30; id. 8§
600. 10(b) (3); id. 8 600.20. |Indeed, when Sistena filled out its
usual Title IVeligibility application fornms in this period, it
marked "N A" in response to questions about additional
| ocati ons.

Sistema also failed to obtain prior approval fromthe
Conmonweal th’s |icensing agency, the Puerto R co Conm ssion on

H gher Education ("PRCHE'), for nost of the locations. |In 1985
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PRCHE did grant |icenses to certain PROSEE sites that had
al ready been opened by PRIC, but PRCHE knew of only 25 PROSEE
sites, whilein fact PRICultimately operated 38 sites. Sistema
obt ai ned no prior approval from PRCHE whatsoever with regard to
any of the PROSEE sites operated by the other two universities
within Sistema. Wen PRCHE | earned of the additional PROSEE
sites, it infornmed Sistema that Puerto Rico |l awrequired Sistenma
to get prior canpus-by-canpus approval for each new site.
Sistema took the position that it was not required to
do so, and a lawsuit ensued in the Commonweal th courts. In
1988, the parties settled that case, agreeing that PRCHE woul d
undertake a site-by-site review of the PROSEE program and t hat
Sistema would not open any new PROSEE sites in the interim
t hough the settlenent all owed the al ready opened PROSEE sites to
remai n open pending review. At the tinme of the settlenent, many
PRCSEE canpuses had never been reviewed, and the settlenment did
not determ ne that the PROSEE sites met PRCHE s standards for
approval. In fact, when PRCHE did review the PROSEE sites over
the following two years, it issued certifications in which it
refused to grant approval and listed a series of deficiencies at
the sites. The certifications issued did allow certain of the
PROCSEE | ocations operated by Universidad Metropolitana and
Uni ver si dad del Turabo to continue operation for six nonths, but
only for the purpose of permtting students then enrolled to
conplete their prograns, and only on the condition that those

sites inprove specified deficiencies. There was no evidence
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presented that they ever did so.

In 1992, PRCHE issued a second set of certifications,
which licensed 12 PROSEE sites for prospective operation. But
sone 46 sites remained, and as to themthe PRCHE sai d:

Having determned that the institution has conplied

with the closing plan that was approved by this

organi zation, this docunent certifies for all the
| egal effects, the validity of the prograns offered
and degrees conferred in the referenced |ocations,
wi th t he understandi ng that none of themw || conti nue
operating or enrolling a single student.
O the 46 sites in question, 43 had already closed and the
remai nder were to be closed shortly.

In 1991 and 1992 the U.S. Departnent of Education
audi ted Si stema and concl uded t hat the PROSEE sites had not been
eligible to participate in Title IV. After negotiations with
Sistema, the Departnent agreed to limt liability to the period
fromJuly 1, 1989 to June 30, 1991, and to permt Title IV
status for the 25 PROSEE sites Iicensed in 1985. The Depart nent
also elimnated fromits calculation of liability those funds
for attendance at the PROSEE sites of Universidad Metropolitana
and Uni versi dad del Turabo for those PROSEE students who were
graduates and potential graduates. Through these adjustnents,
in the final audit, Sistema's potential liability was reduced
fromover $27 nillion to the $1.7 nillion now at issue.

.

Si stema brought an adm nistrative chall enge under 34

CF.R 8 668, Subpart Hto the Departnent's determ nation that

t he PROSEE prograns | acked Title IVeligibility. As aresult of
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their fiduciary status, institutions bear the burden of proving
that their expenditures of Title IV funds were warranted and
that they conplied with programrequirenents. See 34 CF.R 8§
668. 116(d) (1987). After reviewing the record, a DCE
adm nistrative law judge affirmed the $1.7 mllion liability
asserted against Sistema on the ground that Sistema had not
denonstrated that the PROSEE sites were "legally authorized" by
the PRCHE wi thin the neaning of 20 U.S.C. § 1141(a) (1998).2 See
In re Fundaci 6n Educativa Ana G Mendez, No. 94-30-SA, Decision

of Admnistrative Judge, at 6 (ED. O H A Dec. 15, 1995). After

2 At all times during the periodinissueinthis case, 20
U S.C §1141(a) providedinpart: "theterm'institution of higher
educati on' neans an educational institutionin any State that (1)
adm ts as regul ar students only persons having a certificate of
graduation from a school providing secondary education, or the
recogni zed equi val ent of such acertificate; (2) islegally authorized
W thin such State to provide a programof educati on beyond secondary
education; (3) provides an educati onal programfor whichit awards a
bachel or' s degree or provi des not | ess than a two-year programwhichis
acceptable for full credit toward such a degree, (4) is a public or
ot her nonprofit institution, and (5) is accredited by a nationally
recogni zed accredi ti ng agency or associ ationor, if not so accredited,
(A) is an institution with respect to which the Secretary has
determ ned that there is satisfactory assurance, consi dering the
resources availabletotheinstitution, the periodof time, if any,
during which it has operated, the effort it is making to neet
accreditation standards, and t he purpose for which this determ nation
is being made, that the institution will neet the accreditation
st andar ds of such an agency or associ ati on within areasonabletine, or
(B) isaninstitutionwhose credits are accepted, on transfer, by not
l essthanthreeinstitutions which are so accredited, for credit onthe
sanme basisasif transferred fromaninstitutionso accredited...."
When t he Hi gher Educati on Act was reaut horized in 1998, the statutory
| anguage di d not change i n subst ance, but this provisionwas recodified
at 20 U. S.C. 8§1001(a). Wwll citetothe section nunbers fromthe
rel evant time period.
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the Secretary certified this admnistrative determnation,
Si stema appealed the finding to the district court.

The district court reversed and renmanded that
determnation to the Secretary. The district court found that
the Secretary's determnation of liability rested on the prem se
that PRCHE had not |icensed the PROSEE sites at all. By
contrast, the court determned that the |anguage in the 1992
PRCHE certifications, quoted above (retroactively certifying the
validity of the already closed sites on the condition that they
not reopen), constituted an affirmative licensing of the sites
for the purposes of Puerto Rcolaw. Since the Secretary failed
to address the effect of these 1992 certifications on the
determnation of liability, the district court remanded the
decision to the Departnent. However, the district court did not
find that the certifications necessarily constituted the "I egal
aut hori zation" required by the H gher Education Act; rather, it
remanded t he question of whether the Secretary was bound to take
these PRCHE certifications as the equivalent of the required
"l egal authorization."

On remand, the DCE admi ni strative | awj udge agai n f ound
Sistema liable, determining that the programwas ineligible for
two reasons: (1) the PROSEE sites were not |egally authorized,
and (2) Sistema failed to apply for prior approval as required:

As part of the federal governnent's obligation to

saf eqguard federal student financial assistance funds,

atri-partite gatekeepi ng systemhas been establi shed.

The participants in this gatekeeping function include:
accrediting agencies which have been approved by the
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Secretary to be the judge of the quality and content
of education programs; state |icencing bodies which
oversee the |egal existence of educational prograns
within their respective states; and ED which has the
overall responsibility to scrutinize the conpliance
with federal law of all Title [V participants.
Al t hough accrediting agencies and state |icensing
bodi es are, indeed, |ndependent entities, they do not
operate in a vacuumin so far as Title IV issues are
concerned -- Congress has delegated to the Secretary
the final and ultimate authority to determ ne whet her
or not conpliance with Title IV is achieved.

* * * *x *

Separately, | find that Fundacion failed to apply to
ED for approval to offer degree or certificate
prograns at its renote PROSEE sites, as required.

In re Fundaci 6n Educativa Ana G Mendez, No. 94-30-SA, Deci sion

of Adm ni strative Judge, at 4-5 (ED. OH A July 16, 1998). Qur

decision, like that of the district court, turns on the first
ground.
L1,

The Title IV student financial assistance programis
an instance of cooperative federalism -- its eligibility
requi renments rest on both federal and state® determ nations (as
well as private accreditations). To participate in the student
assi stance program an educational institution nust be an
"eligible" institution of higher education. 20 U.S.C. 8§ 1094(a).
Under the Departnent's i npl enenting regul ati ons, a determ nation
that an institution neets the eligibility requirenments applies

only to those |ocations that are part of the institution at the

3 The Conmmonwealth of Puerto Rico has the status of a
State for purposes of Title IV. 20 U S.C. § 1003(16).
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time of the eligibility determnation. See 34 CF.R 8
600. 10(b) (3) (1988-92) ("Eligibility does not extend to any
| ocations that the institution establishes after it receives the
eligibility designation. . . ."). To add new |locations, the
institution nust apply for a new determ nation of eligibility.
See id. ("If an eligible institution seeks to establish
eligibility for a new location, the institution shall apply
under Section 600.20."); see also 34 CF.R 8§ 600.32 (1991)
(providing procedure for obtaining eligibility determ nation for
additional |ocations). The statutory and regul atory provisions
defining eligibility give the states sone role to play, insofar
as they preclude fromeligibility those institutions which are
not "legally authorized within such State to provide a program
of education beyond secondary education."” 20 U S.C 8§
1141(a)(2); see also 34 CF.R 8 600.4(a)(3). The core dispute
between the parties is that Sistema says it was so "legally
aut hori zed" as to the PROSEE sites at issue and the Secretary
says it was not. The question before us is whether these
provi sions vest any discretion in the Secretary in nmaking the
ultimate eligibility determnation that an institution is
"l egal |y authorized."

A court reviews such an agency determ nation under the
Adm nistrative Procedure Act, 5 U S.C. §8 701, et seq., sinply to
ascertain whether the agency decision was “"arbitrary,
capricious, an abuse of discretion, or otherwise not in

accordance with law" 5 U S C 8§ 706(2)(A). Agency hearing
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determnations are wupheld when supported by "substanti al
evi dence. " See id. § 706(2)(E). In the administrative
proceedi ngs, the burden of proof is on Sistema, see 34 CF. R 8§
668. 116(d); under "arbitrary and capricious" review, the court
may not substitute its judgnment for that of agency officials but
rather must focus on whether "the agency [ ] examne[d] the
rel evant data and articulate[d] a satisfactory explanation for
its action including a 'rational connection between the facts
found and the choice made.'" Mdtor Vehicles Mrs. Ass'n v.

State FarmMut. Auto. Ins. Co., 463 U. S. 29, 43 (1983) (citation

omtted). In this case the district court upheld the agency
determ nation on summary judgnment. Qur review of the district
court’s summary j udgenent determ nation is made de novo. Thonas
v. Kodak, 183 F.3d 38, 47 (1st Gr. 1999) (later history
omtted).

Si stema nakes argunents on several levels. |t begins
by maki ng a procedural argunent, arising fromthe prior history
of the case, that the Secretary was boxed in by the conbination
of his prior ruling in the case and the remand order of the
initial reviewing court, such that the Secretary had no | eeway
to reach the decision he did after remand. This argunent is
frivolous and rests on what can charitably be called a
m sunder st andi ng of the record. The Secretary decided the very

poi nt sent to himon renmand.*

4 Si stemn argues that the first district judge heldthat in
1992 t he Commonweal th did | icense the PROSEE programand all of its
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Si stema makes two substantive argunents, both grounded
on the contention that Puerto Rico had legally authorized the
PRCSEE sites, either through the 1988 settl|l enent agreenent or
retroactively through the 1992 certifications. The first
argunment is that the Secretary’s decision that the sites were
unaut horized is flatly contradicted by the statute, 28 U S.C. §
1141(a), a definitional section which provides:

The term "institution of higher education"” neans an

educational institution in any State which...(2) is

| egal |y authorized within such State to provide a
program of educati on beyond secondary education .

Sistema argues that this statute commts the decision as to
whether a programis legally authorized solely to the states.
Thus this case, Sistema says, stops at the first step of the
anal ysi s under Chevron U.S. A, Inc. v. Natural Resources Defense

Council, Inc., 467 U S. 837, 842-843 (1984). Since the district

court in the first appeal found that the 1992 certifications
constituted a "license" of the sites for the purposes of Puerto

Rico law, Sistema continues, the Secretary is bound by this

sixty locations, and that because the Secretary di d not appeal this
ruling, which of course remanded the matter to the agency, the
Secretary i s bound by this decision. W think the Secretary i s not
bound by the | awof the case doctrine, that it is far fromclear there
woul d have been any appel late jurisdictiontoreviewthe interi mremand
order, and that the matter i s properly before us for review. |n any
event, we think the district court didnot nean what Sisterma attri butes
toit. Wthinthe questionrenmanded was the | eeway for the Secretary
to conclude that this situation did not anount to the sort of
licensure, if licensure at all, which amunted to a "Il egal
aut hori zation."
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statutory language to find the sites eligible. In fact, the
argunment proceeds, the Secretary has acknow edged that he is
bound by a state’s determnation of the legal status of an
institution according to the agency’s own regul ations, 34 C F.R
§ 600.2 (1988), which provides:

Legally authorized: The l|legal status granted to an

institution through a charter, |I|icense, or other

witten docunent issued by the appropriate agency or
official of the State in which the institution is
physi cal |y | ocat ed.

This argunent sets the stage for Sistema's other
substantive argunent -- that the Secretary has violated his own
regul ati ons and adm ni strative case |law. Sistenma contends that
8§ 600.2 |eaves the Secretary no discretion where the rel evant
state agency licenses an institution. Sistema also points to
other regulations, including those which govern what happens
when an institution loses its state accreditation or |egal
aut hori zati on. See 34 CF.R 8 600.41 (1990). In such
circunstances, it says, the agency’'s hearing officer "is not
authorized to scrutinize the action of the . . . State to

determ ne whether the renoval of . . . the State authorization

was valid . . ." 55 Fed. Reg. 32,180-81 (Aug. 7, 1990).° 1In

5 Defl ecting an anti ci pat ed def ense fromthe Secretary, S stema
finally argues that its status under state | awi s not determ ned by
whether it islicensed. The statute uses the word "aut hori zation," not
“l'i censure,” and the Secretary’s of ficial Handbook acknow edges that "a
school is consideredto belegally authorizedif state |l awdoes not
requireit tohave alicense or other formal approval ." The argunent
is at odds with Sistema's nmaintheme that it is the states who are
enpower ed to det erm ne aut hori zati on. Puerto Ri co has det erm ned t hat
prograns must have | i censes. That federal | aw accombpdat es ot her
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fact, Sistema asserts, the Comonwealth of Puerto Rico did
license or otherwise legally authorize all 60 PROSEE sites.
Moreover, to the extent that the Secretary rejected the 1992
certifications as |egal authorization on the grounds that they
were retroactive, Sistenma argues that such a concl usion viol ates
est abl i shed agency case | aw.

Both the Secretary and Si stema pose the first issue as
a stark one: whether it is the state or the Secretary who gets
to decide what qualifies as "legal authorization” of a program
for the purposes of Title IV. W think a slightly different
fornmulation of the issue is preferable: whether the statute
nmeans that the Secretary has no discretion to determne what is
"l egal authorization" for Title IV eligibility purposes.

The nost direct answer is that the Secretary has
discretion. This is a federal program federal dollars are at
stake, and the nost sensible reading of the statute is that the
Secretary has discretion to determine what is "legal
aut horization" in order to protect federal interests. The
definitional section, 28 U S. C. § 1141(a), is consistent with
this readi ng, and does not bear the contrary wei ght Si stema puts
onit. This definitional section is sinply that, and does not
say that the Secretary, who is expressly charged in the
statutory schene with determining eligibility, is bound by the

state's determnation as to one aspect of eligibility: "legal

states that do not have licensing requirenments adds nothing to
Sistema’s argunent.
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aut hori zation."® It sinply describes "legal authorization"; it
does not allocate responsibility for determning if the
requirenment is net. In any event, even assumng that the
statute does not directly charge the Secretary with assessing
"l egal authorization,”" it is certainly not inpermssible or
unreasonable to construe the statute to do so inplicitly, and
hence we would defer to the Departnent's interpretation under
t he second step of Chevron in any case.

Sistema's second argunent -- that the Secretary
violated the Departnent's own regulations and admnistrative
case law -- is msplaced. Sistemarelies primarily on two cases

refusing to inpose liability in |light of retroactive

eligibility: 1n re Baytown Technical School, Inc., No. 91-40-
SP, Decision of the Secretary, 1994 W. 907417 (ED. O H A April
12, 1994) (allowing retroactive accreditation of branch
| ocations), and In _re French Fashion Acadeny, No. 89-12-S,
Deci sion of the Secretary, 1990 W. 357908 (ED. O H A Mar. 30,

1990) (denying liability for period covered by retroactive state

i cense). These cases are quite distinct fromthe case at hand.

6 | ndeed, the prior notification schene establishedinthe
statut e serves t he purpose of ensuri ng Departnent oversi ght before the
expenditure of TitlelVfunds. See 20 U.S.C. §8 1094(a); see al so 34
C.F.R 8600.21(a)(1) (delineatingthe Secretary's role in determ ning
whet her applicants qualify aseligibleinstitutions). The fact that in
the first adm ni strative hearing, the adm nistrative |l awj udge found
that the violation of the notification provisions here al one not
sufficient tojustifyafinding of liability does not undercut the fact
that these notification requirenents reflect the Secretary's
gat ekeeping role in the distribution of Title IV funds.
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First, in these cases, unlike here, the state |icensing agenci es
had determ ned that the institution in question was currently
qgual i fi ed under state standards, that it was so qualified on the
date to which the approval was nade retroactive, and that it was
likely toremain qualifiedin the foreseeable future. Moreover,
both of these cases predated the current regulation requiring
prior approval of eligibility for each new institutional site,
a shift which, the Secretary argues, precludes retroactive
licensing, see 34 CF.R § 600.10(a) (eligibility not
established until Departnment receives all information rel evant
to maki ng such a designation). By contrast, that regul ati on was
in force throughout the tine period at issue in this case.

But the states are also given a role in the Title IV
schenme, and were this an instance of the Secretary questioning
the propriety of a license duly issued in the regular course by
a state, a question mght well be presented whether a decision
by the Secretary to the contrary of the state’'s I|icensing
determnation was arbitrary or capricious or otherwi se not in
accordance with [|aw Questions mght also be raised if the
Secretary concluded the state had never issued a |icense in the
face of unrebutted evidence the state had done exactly that.
This is not those cases.

Here, the only "license," if that, 1issued by Puerto
Rico was in 1992 -- after the audit period in question. It is
doubtful that a retroactive attenpt by a state to |icense woul d

usual ly qualify as "legal authorization.” |In the normal schene
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the statute and regulations set up a system of prospective
approval, as is inherent in the prior notification provisions
of the law and in the very word "authorization." The Secretary
argues that any and all retroactive licenses fail to be legally
aut hori zed, regardl ess of circunstance. W need not reach that
argunent .

Apart from the issue of retroactivity, we think the
Secretary had discretion to say that the 1992 events did not
anount to |legal authorization. Here, the Commonweal th did not
purport to say in 1992 that it had reviewed the schools and
found them qualified and licensed. It only said that schools
whi ch were cl osed or about to be closed were certified for their
validity as to prograns and degrees, provided none of the
school s kept operating. The history showed that when t he PROSEE
canmpuses were reviewed, they were not approved and they had
deficiencies. As the admnistrative |aw judge astutely noted,
the history strongly suggests that Puerto Rico, in the 1992
certification, was attenpting to protect the students who had
gone t hrough t hese prograns which Sistema had failed to di scl ose
to local and federal authorities. That is far different from
saying that Sistema net its obligations for Title IV purposes.
The conclusion is also reasonable that the 1988 settlenent
agreenent was not a |icense. The settlenment nerely
provisionally allowed Sistema to continue to operate the PROSEE
sites previously not disclosed to PRCHE while they were

reviewed. On these facts, the Secretary’ s concl usion that these
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schools were not "legally authorized" is hardly unreasonabl e.
Nor was the second trial judge' s lack of synpathy for Sistema
unreasonabl e; Sistema not only created this situation but could
well have victimzed its PROSEE students by placing their
degrees in jeopardy.

Accordingly, we affirmthe judgnment and award costs in

favor of the Secretary.
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