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SELYA, Circuit Judge. On May 26, 1999, afederal grand jury

sitting in the District of Rhode Island returned a six-count
super sedi ng i ndi ct nent agai nst def endant - appel | ant Gscar Caba and a
codef endant, Manol o Vargas. Counts 1 and 2 charged the nmen with
conspiring together and wwth others to distribute, and to possess with
intent todistribute, heroin and cocaineinviolationof 21 U S.C. 8§
846. Count 3 charged the nen with having distributed, on a date
certain, 9.6 grans of heroininviolationof 21 U.S.C. § 841(a)(1) &
(b)(1)(C). Thelast three counts pertainedto activities allegedly
occurring on a singleday (March 26, 1999): possessing 25. 8 grans of
heroinwithintent todistributeinviolationof 21 U S.C. § 841(a) (1)
& (b)(1)(C (count 4); possessing 934 grans of cocai ne (i n powder form
withintent to distribute inviolation of 21 U S.C. § 841(a) (1) &
(b) (1) (B) (count 5); and possessi ng 143. 7 grans of cocai ne base (crack
cocaine) with intent to distribute in violation of 21 U S.C. 8§
841(a)(1l) & (b)(1)(A) (count 6). The governnent tinely filed an
i nformati on nenorializingthe appellant's prior felony drug convi cti on,
t hereby putting hi mon notice of itsintentionto seek a sentencing
enhancenent. See 21 U S.C. 8§ 841(b)(1)(C) (increasing statutory
maxi mumfromtwenty to thirty years for a violation involving an
unspeci fi ed anmount of a Schedule |l or Il controll ed substance if the

of fender has a prior felony drug conviction).



Vargas entered a guilty plea and t he appel |l ant stood tri al
al one. Follow ng a si x-day joust, ajury convicted himonthe first
five counts but acquitted hi mon count 6 (the crack cocai ne count). At
sentencing, thedistrict court made several findings relevant tothe
appel l ant' s gui del i ne sentenci ng range. Inthe end, the court set the
range at 235-293 nonths (of fense | evel 36; crim nal history category
I11) and i nposed an incarcerative sentence at the very top of the
range, to be fol |l owed by an ei ght-year supervised rel easeterm This
appeal ensued.

I nthis venue, the appell ant presses a series of sentence-
related clains. As we explain below none has nerit.

We start, as does the appellant, withthe district court's
inclusion of the 143.7 grams of crack cocaine in conputing his

gui del i ne sentenci ng range. See generally USSG82D1. 1, comment. (n.12)

("Types and quantities of drugs not specified in the count of
convi ction may be consideredindetermningthe offenselevel.”). The

appel  ant vigorously attacks this finding. H s principal clai mdraws

its essence fromthe Supreme Court's decision in Apprendi v. New
Jersey, 120 S. Ct. 2348 (2000). There, the Court held that, in a
crimnal case, "[o]ther than the fact of a prior conviction, any fact
t hat i ncreases the penalty for a crinme beyond the prescribed statutory
maxi mumnust be submttedto ajury, and proved beyond a reasonabl e

doubt." 1d. at 2362-63. The appel | ant seeks to extend this rul e by
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arguing that it was error for the court toincrease his sentence based
onits findingthat the governnent had shown by a preponderance of t he
evi dence t hat t he appel | ant possessed t he crack cocai ne as part of the
conspi racy.

This argunment runs along the follow ng |ines. Under
Apprendi 's rational e, the appel | ant says, the i ssue of drug quantity
was one for the jury —not the court —to resolve, and, inall events,
t he deci si on shoul d have been gui ded by t he beyond- a- r easonabl e- doubt
st andard (rat her than by t he | ess denandi ng " pr eponder ance" st andard).

Thi s argunment has an unusual twi st. The appel | ant concedes,
as he nmust, that the court's inclusion of the 143.7 grans of crack
cocai ne i n the gui deline cal cul ati ons had no effect on the applicable
statutory maxi num?! Rather, the appel | ant argues that the drug quantity
findinginfluenced his guideline sentencingrange (and, hence, his
sentence) in a nmeani ngful way and asserts that the Apprendi principle
shoul d be extended to require subm ssionto the jury of any factor that
significantly inpacts a defendant's sentence. It is enough, the
appel | ant suggests, that a finding has a "dramatic effect” on the

sentence that a defendant receives.

The appellant received a 293-nmonth sentence. The | owest
statutory maxi num that applies to narcotics distribution cases

like this one, in which the governnent filed a sentencing
enhancenent i nformati on based on a prior felony drug conviction,
is thirty years. 21 U S.C. 8§ 841(b)(1)(C. The sentence

i mposed, therefore, was well within the statutory maxi mum
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We rej ect this expansive readi ng of Apprendi . By its own
terms, the hol ding inApprendi applies only when the di sputed "fact"
enl arges t he appl i cabl e statutory maxi numand t he def endant' s sent ence
exceeds the original maxi mum 1d. For this reason, Apprendi sinply
does not apply to guideline findings (including, inter alia, drug
wei ght cal cul ati ons) that increase the def endant's sentence, but do not
el evate t he sentence to a poi nt beyond t he | owest applicabl e statutory

maxi mum United States v. Lafreniere, 236 F. 3d 41, 50 (1st Gr. 2001);

United States v. Baltas, 236 F.3d 27, 41 (1st Gr. 2001); United States

v. Keith, 230 F. 3d 784, 787 (5th G r. 2000) (per curian, cert. denied,

S, C. __ (2001) [2001 W 70558]; United States v. Hernandez-

Quardado, 228 F. 3d 1017, 1027 (9th Cr. 2000); United States v. Aguayo-

Del gado, 220 F. 3d 926, 933 (8th Cir.), cert. denied, 121 S. Ct. 600

(2000). In other words, even after Apprendi, the existenceyvel non of
sent enci ng factors that boost a def endant's sentence but donot trip a
new statutory maxi mnumrenmain grist for thedistrict judge's m | under
a preponderance-of-the-evidence standard.

I n much the sanme vein, the appel |l ant asserts that, inlight
of Apprendi, theissue of hisroleinthe offense —specifically, the
i ssue of whet her he was an or gani zer or | eader under USSG 83Bl1. 1(c) —
shoul d have been resol ved by t he jury under t he beyond- a-reasonabl e-

doubt standard instead of by the district court wunder the

pr eponder ance- of -t he- evi dence st andard. Once agai n, the chal | enged
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findingraisedthe appellant's of fense | evel (and, hence, his ultimte
sentence) but did not elevate the applicable statutory maxi mum
Consequent |y, for the reasons previously di scussed, this clai mtoo nust
be rejected.

The appel | ant' s next asseveration rests squarely uponthe
fact that the jury acquitted himon count 6 (the crack cocai ne count).
Contrary to his inmportunings, however, this fact does not change t he
deci si onal cal cul us concerni ng the sentencing court's inclusionof the
crack cocai ne as rel evant conduct under USSG 81Bl1. 3(a)(2). The Supremne
Court has held that adistrict court, without of fendi ng due process,
may consi der at sentenci ng, and act upon, acquitted conduct. United

States v. Watts, 519 U S. 148, 157 (1997) (per curianm). Moreover, the

gover nnment need prove such conduct only by a preponderance of the

evidence. United States v. Amirault, 224 F. 3d 9, 15 (1st Cir. 2000)

(coll ecting cases). Because the Suprene Court's hol ding inApprendi
does not call into questionthe validity of thisline of cases, the
appellant's reliance on the acquittal is m spl aced.

Finally, the appel |l ant mai ntai ns that the drug quantity and
role-in-the-offense findings, evenif withinthe court's purview, are
unsupported in the record. W do not agree.

As to drug quantity, the appell ant's argunent agai n centers
on the i nclusion of the crack cocaineinthe court’'s conputations.

That finding hinges on the court's binary determ nation that the
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appel | ant dealt in crack cocai ne and t hat t hose deal i ngs were "rel evant
conduct, " USSG81B1. 3, that is, part and parcel of the overall drug-
trafficking activities conprehended by t he counts of conviction. It is
sett| ed beyond peradventure that a sentencing court's findi ngs of fact
inrespect torel evant conduct will not be set asi de unl ess they are

clearly erroneous. United States v. Tej ada-Beltran, 50 F. 3d 105, 109

(1st Cir. 1995).

Here, the district court thought it "very clear” that the
appel l ant was i nextricably | inked tothe 143.7 grans of crack cocai ne
found in Vargas's bedroom(and, accordi ngly, that the crack cocai ne was
tiedtothe appellant's drug-traffickingactivities). Wilethe proof
on t hat poi nt was conflicting —Vargas, for exanpl e, made i nconsi st ent
statements —t here was anpl e evidence inthe record to support the
finding. The crack cocai ne was di scovered at a "stash house” for the
appel lant's operation (along with | arge quantities of heroin and
powder ed cocai ne t hat t he appel | ant was convi ct ed of possessing). The
appel  ant was seen at that | ocati on on nunmerous occasi ons, he had
ext ensi ve t el ephone contact wi th persons there, and his fingerprints
adorned a nunber of incrimnatingitens seized fromthe | ocus. |ndeed,
| i ke peas i n a pod, the bag contai ningthe 143.7 grans of crack cocai ne
and several bags cont ai ni ng powder ed cocai ne were i n a si ngl e package,
hi dden in atelevisionconsole —andthe appellant’s fingerprint was

found on one of the bags of powdered cocaine. G ven the district
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court's detail edfindings and the facts of record, we cannot say t hat

the court clearly erredin decidingthat the crack cocai ne was properly

attributabletothe appell ant for sentenci ng purposes. See United

States v. Ruiz, 905 F. 2d 499, 508 (1st Cir. 1990) ("[Wherethereis

nor e t han one pl ausi bl e vi ew of the circunstances, the sentencing
court's choi ce anong supportable alternatives cannot be clearly
erroneous.").

The appel l ant’' s remaining claimis that the district court

erred in concl udi ng that he was an organi zer or | eader under USSG

83B1.1(c). Wereviewsuchfindings for clear error. United States v.
Graciani, 61 F.3d 70, 74 (1st Cir. 1995). W discern none here.
The two-| evel upward adj ustnent for a defendant’'sroleinthe
of fense applies "[i]f the def endant was an or gani zer, | eader, nmanager,
or supervisor inany crimnal activity." USSGS83Bl1.1(c). A defendant

occupies this statusif he "' exercised control over, or was ot herw se
responsi bl e for organizing the activities of, at | east one ot her

individual incommttingthecrinme.'" United States v. Medi na, 167

F.3d 77, 80 (1st Cir. 1999) (quotingUnited States v. D Santo, 86 F. 3d

1238, 1259 (1st Gr. 1996)). Adefendant'sroleinthe of fense "can be

proved whol Iy by circunstanti al evidence.” United States v. Guz, 120

F.3d 1, 4 (1st Cir. 1997) (en banc).
Inthis case, thedistrict court concl uded that the appel | ant

was an organi zer or | eader after findingthat Vargas was hi s subal tern.
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Thi s findi ng was based, inter alia, onevidence that Vargas tol d an
under cover agent that he worked for the appellant and referredtothe
appell ant as "the big." These statenents,? coupled with evidence
suggesti ng that the appel | ant gave Vargas directionsinregardtothe
consummat ed heroi n transacti on (described i n count 3 of the indictnent)
and t hat t he appel | ant devi sed the plan for the parties' antici pated
future drug transactions, sufficedto groundthe rol e-in-the-offense

enhancenent. Cf. United States v. Akitoye, 923 F. 2d 221, 227 (1st Qrr.

1991) (affirm ng two-I|evel enhancenent for supervisory rol e where
evi dence supported an i nference that t he def endant control | ed t he drugs
and gave orders to a subordinate).

W need go no further. The appel | ant struggles mghtily, but
he i s unabl e to cast a shadow of a doubt on the | awf ul ness of his

sent ence.

Affirned.

°To be sure, Vargas tried to explain these statenents away
at trial, saying that he worked for the appellant in a
| egiti mate business. The district court, however, was at
liberty to take Vargas's words as descriptive of the drug-
trafficking hierarchy. See Ruiz, 905 F.2d at 508.
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