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Per Curiam Defendant’s counsel has subnmtted an Anders

brief and notion to withdraw, asserting that there are no

meritorious issues to be raised on appeal. See Anders v.

California, 386 U S. 738, 744 (1967); 1st Cir. Loc. R

46.4(a)(4). Defendant Edwin Cotton Santiago has filed a pro
se brief claimng ineffective assistance of counsel and
sentencing error. He seeks only to be re-sentenced, not to
w thdraw his guilty plea. As required by Anders, we have
conducted a full exam nation of the proceedings. Based on

t hat exam nati on, we conclude that this appeal is wholly
frivolous as it presents no issue having an arguable basis in
| aw or fact.

This case was consolidated for purposes of briefing and
argument with five appeals by co-defendants and the governnent
has filed a single brief in all six appeals. However, this is
the only case in which defense counsel has filed a notion to
wi t hdraw and an Anders brief. Accordingly, we are issuing a
separate opinion in this case.

Santiago pled guilty to a single count of a nulti-count
i ndi ct ment charging himand twenty co-defendants with

conspiring “to possess with intent to distribute nore than one
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kil ogram of heroin, and to distribute nore than one kil ogram
of heroin,” in violation of 21 U S.C. 88 841(a)(1l) & 846. The
statutorily prescribed penalty for that quantity of heroin is
a mandatory m ninmum of ten years and a maxi mum of life

i nprisonment. After pleading guilty, Santiago filed a pro se
nmoti on seeking dism ssal of his indictnment on double jeopardy
grounds, which the court denied. The probation depart ment
cal cul ated a guideline sentencing range of 121 to 151 nont hs,
as set forth in the presentence investigation report.

Santiago received a ten-year sentence (the statutory mandatory
nm ni mun .

In his pro se brief, Santiago indicates that he does not
seek to withdraw his guilty plea. In any event, we agree with
appel l ant’ s counsel that the change-of-plea hearing covered
all of the necessary points. Appellant’s counsel also
correctly concluded that there was no neritorious issue

pursuant to Apprendi v. New Jersey, 530 U.S. 466 (2000). “By

its own terns, the holding in Apprendi applies only when the
di sputed ‘fact’ enlarges the applicable statutory maxi mum and
t he defendant’s sentence exceeds the original maxi mum” United
States v. Caba, 241 F.3d 98, 101 (1%t Cir. 2001). Here, the
statutory maxi num was dictated by Santiago’s guilty plea to a

count that specified a drug quantity of “one or nore

- 3-



kil ograns” of heroin. He received a sentence well below that
origi nal maxi num

Simlarly, our review of the record indicates that the
district court did not err in denying Santiago’'s notion to
di sm ss his indictnent on double jeopardy grounds. W focus
only on the counts to which Santiago pled guilty “because in
t he taking of pleas jeopardy ordinarily does not attach to
counts which are dism ssed and on which no finding of guilt is

made.” United States v. Rivera-Feliciano, 930 F.2d 951, 954

(1st Cir. 1991). Santiago pled guilty in the United States
District Court for the Eastern District of New York to one
count of conspiracy to inport heroin (enconpassing the tine
period of the present conspiracy charge). 1In this case,
Santiago pled guilty to one count of conspiracy to possess
with intent to distribute and to distribute heroin. Those
of fenses each contain an el enent not contained in the other

See United States v. Gonez-Pabon, 911 F.2d 847, 861-62 (1s

Cir. 1990). Therefore, the Double Jeopardy Cl ause does not bar

this prosecution. See United States v. Dixon, 509 U S. 688,
696 (1993).

In his pro se brief, Santiago clainms ineffective
assi stance of counsel resulting in a sentencing error. The

crux of his argunment is that counsel was ineffective in
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allowing himto agree to a guideline sentencing range (“GSR")
of 121 to 151 nonths. He argues that the stipulated facts
incorporated in the plea agreenent supported a finding of a
drug quantity of only 375 granms of heroin, corresponding with
a base offense level (“BOL") of 26. That BOL woul d have
yielded a GSR of 70 to 87 nonths. “We do not normally
consider ineffective-assistance- of-counsel clains on direct

appeal .” United States v. Natanel, 938 F.2d 302, 309 (1st Cir.

1991). However, this case falls within the follow ng
exception to that rule:
[Where the critical facts are not genuinely in
di spute and the record is sufficiently devel oped to
al l ow reasoned consi deration of an ineffective
assi stance claim an appellate court may di spense
with the usual praxis and deternmine the nmerits of

such a contention on direct appeal

Even if the applicable GSR should have been 70 to 87
mont hs (an issue that we need not decide), the sentencing
gui delines would not permt inposition of a sentence below the
statutory mandatory m ni nrum of 120 nonths. See U S.S.G 8§
5GL. 1(b) (“Where a statutorily required m ninmm sentence is
greater than the maxi mnum of the applicabl e guideline range,
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the statutorily required nm ninmum sentence shall be the
gui deli ne sentence.”). Santiago does not dispute that he has
nore than one crinm nal history point, which precludes
application of the safety valve provision and inposition of a
sentence below the statutory mnimum See 18 U.S.C. 8§ 3553(f).
Therefore, he cannot nmeet the prejudice prong of the
i neffective assistance of counsel test. Santiago received the
| owest sentence permtted by statute for the count to which he
pled guilty.?

Counsel’s nmotion to withdraw is granted and appellant’s

convi ction and sentence are affirnmed. See 1st Cir. Loc. R

27(c).

! The only sentencing error that we detect is in Santiago’s
favor. It appears that the district court erred in inposing the
statutory mandatory m ni mum sentence even though that sentence
was below the GSR. See U.S.S.G 8§ 5Gl1.1. We do not correct that
error, however, because the government did not deign to file a
cross- appeal .
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