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LIPEZ, Circuit Judge. This caseinvolves afailedreal-

estate transaction, the defendants’ refusal to return a $100, 000
deposit given by the plaintiffs for an optionto buy aval uabl e Puerto
Ri co beach-front property owned by t he def endants, and the plaintiffs’
| awsuit for breach of contract. On sunmary judgnent, the district
court awar ded t he $100, 000 deposit to the defendants. The plaintiffs
appeal ed. We reverse and remand for atrial because of the anbiguity
of the agreenent between the parties.
l.

Plaintiffs Adria lnternational G oup, Inc. and Cri swel |
Associ ates, L.L.C arereal-estate devel opers who hopedto builda
| uxury hotel, condom ni umunits, and golf course on a pi ece of | and on
Puerto Ri co's north coast known as t he Mar Chi quita property. Mar
Chi qui t a was owned by t he def endants, Ferré Devel opnent, Inc., Angol a
| nvestnent, Inc., and Mar Chi quita Devel opnent Corp. On June 6, 1996,
the parties signed a Deed of Option to Purchase the property.

The deed est abl i shed a purchase price of $7.5nm I lion for
Mar Chiquita. The plaintiffs agreedto pay this amount if they were
successful in obtaining bond financing fromthe Puerto R can gover nnment
during the tine periods specifiedinthe deed. The deed provi ded for
three separate option periods. The first period, describedinArticle

Third (b) of the deed as the "Initial Option Period," gave the



plaintiffs a 90-day right to purchase in exchange for a $100, 000
deposit to be heldinescrow This periodcouldbe extended for an
addi ti onal 60 days at no additional cost to the plaintiffs.

Article Third (c) of the deed provided for a Second Opti on
Period. It stated that for an additional $100, 000, the plaintiffs
"shal |l have the right, at any time prior to the expiration of the
Initial Option Period, toextendthe Option for an additional termof
ni nety (90) days to commence on the day after the term nati on of the
Initial Option period (hereinafter referredto as the ' Second Opti on
Period.")" Inparallel terms, Article Third (d) of the deed provi ded
for a Third Option Period in exchange for an additional $150, 000
deposit.

After signingthis agreenment on June 4, 1996, the plaintiffs
engaged Smth Barney to hel p themraise the equity they needed to
qualify for governnent bond financing. They also net with
representatives of Puerto Rico’ s touri smdepartnent seeki ng a needed
endor senent fromthe Touri smDevel opnment Fund for i ssuance of the
bonds. On Septenber 4, 1996, theinitial 90-day option period provi ded
for inArticle Third (b) of the deed expired. Adrialnternational and
Criswell Associ ates extended their optionto buy for 60 nore days until
Novenber 4 at no additional cost, as Article Third (b) al |l owed, because

t he def endants had not resolved a |l awsuit that was cl oudi ng Mar



Chiquita'stitle. Thelitigationsoon ended, and plaintiffs received
notice of the relevant judgnment on Septenber 20.

Over the course of the fall, it becanme clear that Adria
| nternational and Criswel|l Associates were $6 nmi|llion short of the
equity they needed to secure the bond financing. The Tourism
Devel opnment Fund said it woul d not guarantee the shortfall w thout the
backup guar ant ee of anot her fundi ng source. Wthout the hel p of Smith
Barney, the plaintiffs contacted various parties, including
pr of essi onal gol fer Chi Chi Rodriguez, in hopes of finding such a
guarantor. Accordingtothe plaintiffs, Rodriguez commttedto send
t hem $200, 000, hal f of which woul d replace the plaintiffs’ deposit for
the Initial Option Period and half of which would serve as
consideration for the Second Option Peri od.

The plaintiffs hopedto receive the noney fromRodri guez by
Novenber 4, the day on whichthelnitial Option Period expired, but the
noney did not arriveintinme. Instead, Maria Lui sa Fuster Zal duondo
of the plaintiffs' lawfirm MConnell Val dés, wote a letter on
Novenber 4 to t he defendants' | awyer, José Fuent es Agostini, confirm ng
t hat the plaintiffs woul ddeliver the $100, 000 deposit for the Second
Ooption Periodthe foll owi ng day. The defendants orally agreed to neet
on November 5to receive delivery of the second $100, 000. Because
Novenmber 5 was El ection Day, the parties then agreed to neet on

Novenmber 6.



The Novenber 6 neeting was hel d at the of fi ces of McConnel |
Val dés. | n attendance were Ri cardo Her nandez- Mor al es, t he general
manager of defendant Ferré Devel opnent Inc.; José Fuentes, the
def endants' | awer; WlliamT. Criswell, 1V, representingplaintiffs
Adrialnternational and Cri swell Associ ates; and Harry O. Cook and
Samuel Céspedes, the plaintiffs' |awers. At the nmeeting, Criswell
t ol d Her nandez t hat t he noney fromRodri guez still had not arrived, but
t hat he hoped to receive it within the next ten days. Hernandez
expressed hi s di sappoi ntment. The parties then negoti ated over the
ternms of atwo-week extension of theplaintiffs' option. Inlieu of
the m ssing $100, 000 deposit fromRodri guez, Criswell offeredthe
approximately $1 mllion fee that his principals woul d have owed Snith
Barney if they had succeeded in securing financing for the deal.

The parti es' newagreenent was set forthinaletter drafted
qui ckly by Céspedes, one of the plaintiffs’ |awers, sothat Ciswell
could catch aflight to Europe. The letter was headed "Re: Deed of
Option to Purchase Mar Chiquita Properties.” It said in full:

Dear M. Hernéandez:

In connection with the af orenenti oned
deed (the "Deed"), we hereby request an

extension of thelnitial Option Period, as such
termis defined in Article Third (a) of the

ICriswell saidthat at the tinme he nade the of fer, he t hought the
fee was i n the range of $600, 000. At sone point, either duringthe
nmeeting or shortly after it ended, Cook cal |l ed Sm th Barney and | ear ned
that the fee, in fact, would have been as nuch as $1, 050, 000.
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Deed, through m dni ght of Novenber 20, 1996. |f
you agree with this option peri od extension,
pl ease signify so by signing in the space
provi ded bel ow. Your acceptance of this
ext ensi on does not nodify any future option
peri ods contenplated in the Deed.

In consideration for the aforesaid

ext ensi on, Purchaser shall pay to Sellers by

certified or bank manager's check a sumequal to

t he fee that woul d ot herwi se have been paidto

Sm th Barney for the sale of |imted partnership

interests.

Cordially yours,

Ils WlliamT. Criswell
After revieningthe letter with Fuentes in private for afewm nutes,
Her nandez signed it. The neeting quickly adjourned.

Over the next two weeks, the plaintiffs continuedto seek
fundi ng fromRodri guez. That noney did not materialize. On Novenber
20, Cook sent aletter to Herndndez termnating the plaintiffs’ option
to buy because the governnent bonds had not been approved. The
plaintiffs asked Hernandez to direct the escrowagent toreturnthe
$100, 000 t hey had deposited in June for the lnitial OQption Period. On
Decenber 11, Fuentesrepliedto Cookinaletter that accused Adri a
I nternational and Cri swell Associates of actingin"badfaith,"” thus
"wai v[ i ng] any possibleright under the Deed. . . torequest areturn
of the initial deposit.”

On February 15, 1997, the plaintiffs sued for return of the
$100, 000 deposit. The defendants cross-clainmed for the $1 mllion fee.

On July 23, 1998, the plaintiffs noved for summary j udgnent, argui ng
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t hat t he Novenber 6 | etter extended the I nitial Option Period and was
supported by adequat e consi deration. The plaintiffs contended t hat
because the parties agreedinthe letter toextendthe lInitial Option
Period until Novenber 20, that period had not expired before the
plaintiffstermnated their option, entitlingthemtoreclaimtheir
deposit. On July 24, 1998, t he defendants noved for summary j udgnent
ontheir counter-claim naking two alternative argunents. First, the
def endant s argued t hat t he Novenber 6 agreenent to extendthe Initial
Option Period was invalid because it was not supported by
consi deration. Second, they argued that if the agreenment was supported
by consideration, the plaintiffs breachedit by refusingto pay the $1
mllion fee, which was not contingent on conpletion of the | and
purchase, contrary to the plaintiffs’ assertion.

On Novenber 24, 1999, the district court found for the
def endant s on t he $100, 000 cl aim The court found t hat t he Novenber
6, 1996 | etter was clear onits face, and that theletter denonstrated
the parties' intent toextendthe lInitial Qotion Perioduntil Novenber
20, 1996. The court found, however, that this extension was not
supported by consi deration, and as aresult the Novenber 6 | etter was
not a valid contract. Thus the parties had failed to extend the
Initial Option Period, entitlingthe defendants to retain the $100, 000

deposit that the plaintiffs didnot reclai mbefore that period expired.



The court alsograntedthe plaintiffs' notionfor summary
j udgnent onthe defendant's $1 million counter-clai mfor the fee "that
woul d ot herwi se have been paidto Smth Barney." The def endants ar gued
t hat paynent of the fee was not conti ngent on conpl eti on of the | and
transaction. The court found that paynent of the fee was conti ngent.
The defendants did not appeal this ruling.

.
We revi ewan award of summary judgnent de novo. W ght man

v. Springfield Termi nal Ry. Co., 100 F. 3d 228, 230 (1st Cir. 1996).

Summary judgnent i s appropriateinthe absence of a genui ne i ssue of
mat eri al fact, when the noving party is entitled to judgnent as a
matter of law. See Fed. R Civ. P. 56(c). Cross-notions for sunmary
j udgnment do not alter the basic Rul e 56 standard, but rather sinply
require us to determ ne whet her either of the parties deserves j udgnent

as amatter of lawon facts that are not di sputed. See W ght man, 100

F.3d at 230.

The parties do not dispute that the Deed of Option to
Purchase was a val i d agreenent supported by consideration. Their
ar gunment s i nst ead concern t he Novenber 6 agreenent andits rel ationship
tothe deed. The plaintiffs argue that t he Novenber 6 agreenent was
supported by consi derati on because it requiredthemto relinquish
control of the $100, 000 deposit for two nore weeks, and to pay the $1

mllion fee described in the agreenent if the deal closed. 1In
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addition, the plaintiffs contend that a duty to act in good faith
tenperedtheir right toterm nate the optionto buy. The defendants
argue that the |l etter was not supported by consi deration and t hat the
prom ses made by the plaintiffs wereillusory. Thedistrict court
agreed with the defendants.

W begi n wi t h sone general principles about consideration

drawn fromthe | aws of Puerto Rico. Puerto Ricanlawprovides that "a
bil ateral obligation assumed by each one of the parties to the

contract, has, asits consideration, the prom se offered i n exchange."

United States v. Pérez, 528 F. Supp. 206, 209 (D.P.R 1981) (citingDel

Toro v. Blasini, 96 P. R R 662 (1968)). Both parties nust be bound

based on "nutual consideration” that yields either a benefit or a
detrinment to each party. 1d. In defining legally sufficient
consi deration, the Puerto Rican Civil Code states: "In contracts
i nvol vi ng a val uabl e consi derati on, the [ presentati on] or prom se of
athing or services by the other party i s understood as a consi derati on
for each contracting party.” P.R Laws Ann. 31 8 3431. In construing
this provision, the Puerto Rico Supreme court has said:

By consi derationis understood, for the purpose
of determ ni ng t he exi stence of a contract, the
benefit or benefits which one party receives
fromthe other, or the latter obligates hinself
to confer uponthe former, and to which he had
previously noright; or al so, the damages whi ch
one party suffers because of the other, and
which he was not obliged to suffer, the
exi stence of the said benefits or danages bei ng



t he reason which caused the other party to
obligate hinself.

Guerra v. Treasurer, 8 P.R R 280 (1905).

Her e, because t hey di d not have i n hand t he $100, 000 deposi t
requi red by t he deed t o purchase a 90-day Second Opti on Peri od, the
plaintiffs made an alternate offer: the possibility of a$1lnmllion
paynment i n exchange for atwo-week extension of their option. The
plaintiffs' promseinthe Novenber 6 agreenent to pay the $1 million
fee conferred two benefits onthe defendants. First, they gainedthe
possibility of winninga$1lnmllionfee. Second, the defendants gai ned
an increased |ikelihoodthat thelandtransacti on woul d be conpl et ed,
the pl aintiffs havinginfornmed themthat otherw se t hey woul d abandon
their efforts to secure financing. These benefits constitute adequate
consi deration under Puerto Rican |aw.

There was al so detrinment tothe plaintiffs inthe Novenber
6 agreenent. The plaintiffs did not have the use of the $100, 000
deposit for the Initial Option Period for two nore weeks. Mbre
significantly, they put thensel ves at ri sk of payingthe $1 mllion
fee. "Any detrinent to the opposite party is a valuable

consideration.” Inrelas Glinas, Inc., 294 F. Supp. 582, 596 (D.P.R

1968), vacat ed and renmanded on ot her grounds, 426 F. 2d 1005 (1st Cir.

1970); Bennett v. Boschetti, 31 P.R R 809 (1923).




The district court m sunderstood the nature of the

consi deration that supported the Novenber 6 agreenent. The court said

that the plaintiffs’ prom setothe defendants was ill usory because
paynment of the $1 nillion fee "was conditioned on sone future event
whichthe Plaintiffs controlled,” inother words, conpl eti on of the

| and deal .2 The court conti nued:

Plaintiffs had theright tocancel at any tine
withinthel OP[Initial Option Period] if they,

at their sol e discretion, consideredthat they

wer e unabl e t o obtai n the required approval for

t he i ssuance of guaranteed bonds

for the financing of the hotel and gol f course.
Plaintiffs’ rights were subjectiveinnature.
Plaintiffs were not requiredto give any pri or
notice, nor was the term nationreliant on an
extrinsic event out of the Plaintiffs control.

The court’s reasoni ng was erroneous, 3 even thoughit is true
t hat, "when the prom sed act i s conditional on the occurrence of a
future event within the control of the promi sor, the pronmse is

illusory." Cellin Technol ogies, Inc. v. Equi pnent| ease Corp., 18 F. 3d

1, 8 (1st Gr. 1994) (citingVickers Antone v. Vickers, 610 A. 2d 120,

123 (R 1. 1992)); see al so P. R. Laws Ann. 31 § 3043 (1990) (a contract

2The court alsosaidthat "[i]f the consideration was due up-
front, as Defendants assert, it foll ows that the Novenber 6th Letter is
void for lack of consideration for Plaintiffs never paid the
consideration.” This rationale confuses a void contract with a
breached one. A party’s failure to pay agreed-upon consi deration
creates a breach of contract, but does not void the underlying
agreenent .

8 Indeed, thecourt's logicwouldinvalidatethe original option

agreenent, as well as the Novenber 6 agreenent to extend.
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isvoidif it includes aconditional obligationthat depends onthe
"exclusivew ||" of oneparty); § 3373 ("The validity and ful fil ment
of contracts cannot be |l eft tothe will of one of the contracting
parties."). Inthis case, the future event at i ssue was not whol |y
within the control of the plaintiffs.

Incontrast toCrellin, wherethe parties had not signed a
bi ndi ng contract, the plaintiffs' obligationto seek financingfor the
| and deal was subject tothe duty of good-faith performance. "Good
faith performance or enforcenent of a contract enphasi zes fait hful ness
to an agreed comon purpose and consistency with the justified
expectati ons of the other party." Restatenent (Second) of Contracts
8§ 205a (1981). Puerto Rican |law inposes the duty of good faith

perfornmance on contracting parties. See An-Port, Inc. v. MR

| ndustries, Inc., 772 F. Supp. 1301, 1314 (D.P.R 1991) ("The

requi renent of good faith betweenthe partiesinacontract . . . nust

guide al | contacts between the contracting parties during the exi stence

of therelationship."); AMECOv. Jaress Corp., 98 P.R R 820 (1970)
(contracting parties have obligations by | awthat extend "to cover not
only what has been expressly stipul ated, but al sothe consequences
whi ch, accordingtotheir nature, arein accordance wi th good faith");
see also P.R Laws Ann. 31 8 3375 (1990).

To fulfill their duty of good-faith performance, the

plaintiffs hadto seek financing for theland deal by negotiatingwth
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third parties. Thus their efforts to performcan be neasured agai nst
t he obj ecti ve standard of whet her they sought the third-party support
that was central tothe transaction. See P.R Laws Ann. 31 8§ 3063 ("If
[the obligation] should depend. . . uponthew | of athird person,

t he obligation shall produce all its effects); Hernandez v. Cadill a,

21 P.R R 745 (1921) (fulfillment of condition that does not depend
excl usi vely upon wi || of obligor, but al so uponthat of third person
over whom he has no control, is fulfilled and the obligation is
demandabl e i f the obl i gor does all he was required to do); Resource

Managenent Co. v. West on Ranch and Li vestock Co.., Inc., 706 P. 2d 1028,

1038 (W ah 1985) ("[T] he reservation by a prom sor of a power to cancel
upon t he occurrence of some event not whol Iy control |l ed by t he prom sor
hi msel f does not render this promseillusory or the contract invalid.
"Even if the prom sor is hinself to be the judge of the cause or
condi tion, he nmust use good faith and an honest obligation.'") (quoting
1A Corbin on Contracts 8 165 at 86-87 (1963)). The plaintiffs’
negotiations with the Puerto Ri can Touri smDepartnment and Chi Chi
Rodri guez refl ect t he ki nd of good-faith perfornmance required by the
contract.#4 There was nothing illusory about the pronm se of the

plaintiffs to pay a $1 million fee if the land transaction cl osed.

4Whi |l e the defendants al l eged bad faith onthe plaintiffs' part
intheir pleadings, thedistrict court foundthat there was no evi dence
t o support this assertion. W reach the same concl usi on based on our
readi ng of the record.
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L1l

As an alternative ground for affirmng the district court’s
j udgrment awar di ng t hemt he $100, 000 deposi t, t he def endant s argue t hat
t he Novenber 6 agreenent was anbi guous and shoul d be interpretedin
t heir favor. The defendants note that Puerto Ri can | aw provi des t hat
"[t]heinterpretation of obscure stipul ati ons of a contract nust not
favor the party occasi oning the obscurity,” P.R Laws Ann 31 § 3478,
and that the plaintiffs through their | awers drafted the agreenent.
The plaintiffs, onthe ot her hand, argue that the Novenber 6 | etter was
clear onits faceinextendingthelnitial Option Period. The district
court agreed that the contract was clear onits face, but found t hat
it was not supported by adequate consideration.

Ve | ook to Puerto Rican lawfor the standard for determ ning
whet her a contract i s anbi guous. Puerto Rico’ s Cvil Code provi des:
If the terns of a contract are cl ear and | eave
no doubt as to the intentions of the contracting
parties, theliteral sense of its stipul ations

shal | be observed.

| f the words should appear contrary to the

evi dent intention of the contracting parties,

the intention shall prevail.
P.R. Laws Ann. 31 8§ 3471 (1990). The Puerto Rican courts have
construed this provisionto nean the foll owi ng: "Under Puerto Ri can
| aw, an agreenent is'clear' whenit can'be understoodin one sense

al one, wi t hout | eavi ng any roomf or doubt, controversies or difference

of interpretation.'" BorschowHosp. and Med. Supplies, Inc. v. Cesar
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Castillo, Inc., 96 F.3d 10, 15 (1st Cir. 1996), quoti ng Executive

Leasi ng Corp. v. Banco Popul ar de Puerto R co, 48 F. 3d 66, 69 (1st Q.

1995); see also Heirs of Ranmirez v. Superior Court, 81 P.R R 347, 351
(1959).

The Novenber 6 | etter requests "an extension of thelnitial
Option Period as suchtermis definedin Article Third (a) of the
Deed." However, as t he def endants point out, Article Third (a) speaks
only of an "exclusive, irrevocable first option (the "Qption"), while
Article Third (b) of the deed definesthe "Initial Option Period."®
The plaintiffs say that this di screpancy i s atypographical error with
no i nport. They argue that because "I nitial Option Period" was aterm
of art used t hroughout t he deed, both parti es under st ood t he Novenber
6letter torefer tothelnitial Option Periodas definedinArticle
Third (b). W agreethat the m stakenreferenceto Article Third (a)
inplace of Article Third (b) does not risetothelevel of agenuine
di spute of material fact about the nmeaning of the contract.

However, we find the |l etter to be anbi guous for anot her,
nore significant reason. Theletter fails to address the fate of the
plaintiff’s $100, 000 deposit for thelnitial Option Period. It does

not explain the relationship between the original consideration

5 Article Third (a) states in relevant part: "For good and
val uabl e consi deration, the recei pt of which is hereby acknow edged,
Sel |l ers hereby give Purchasers and their assigns the exclusive,
irrevocabl e, first option (the "Qption") to purchase the Property for
t he purchase price described in Paragraph (e) below "
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specifiedinthe deed--the $100, 000 deposi t--and t he new y agr eed- upon
consi deration--the approximately $1 m | lion conditional payment. The
plaintiffs argue that they detrinmentally relied onthe Novenber 6
agreenent by not reclaimng the deposit, thus all owi ng "those funds to
remai n at ri sk, and outside their absolute control." The defendants
respond that the plaintiffs had noright torecover the deposit after
Novenber 4 because the Initial OQoption Period had ended. Nothinginthe
| etter resolves this central di sagreenent. Such silence can be a

source of anmbiguity, andwe findthat it is sohere. See Catullov.

Met zner, 834 F. 2d 1075, 1079-80 (1st Cir. 1987) (where a settl enent
agr eenent was sil ent on t he question of whet her one party coul d operate
a conpeting busi ness, "[t]his silence creates doubt astotheintention
of the parties").

G venthe hurried negotiations that took pl ace before and
during the Novenber 6 neeting, theletter’s lack of clarity is not
surprising. The parties do not even agree on the significance of their
agreenent to neet on Novenber 6 rat her t han on Novenber 4, t he day on

which the Initial Option Period expired.® The plaintiffs say the

6 Nor didthe letter explainthe status of the feeto whichit
refers. Theletter does not say whet her paynment of the $1 mllion fee
was conti ngent on conpl etion of the |l and purchase. It says only that
the plaintiffs "shall pay . . . a sumequal to the fee that would
ot herwi se have been paid to Smth Barney." As we have noted, the
def endant s di d not appeal the district court's rulingthat the paynent
of the $1 million fee was contingent on conpl eti on of the | and deal .
We cite the issue only to enphasi ze further the letter's | ack of
clarity.
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def endants agreed to extend the I nitial Option Period until Novenber
6. The defendants say they nerely agreed to post pone recei pt of the
second $100, 000 deposit required to begin the Second Option Peri od.

The neetingitself took placeimedi ately after the parties
| earned t hat t he Rodri guez noney had not arrived, throwi ng the future
of the Mar Chiquita saleintodoubt. Mreover, CGiswell wasina hurry
to | eave for Europe, and Hernandez reviewed the l etter with his | awer
for only afewm nutes before signingit. Under considerabl e pressure
and time constraints, the parties inprovisedinhopes that the deal
coul d be sal vaged. But they failedto draft an agreenent that settl ed
what woul d happen to t he $100, 000 deposit. Tellingly, neither side
cl ai ms to have nenti oned t he deposit until the plaintiffs decidedto
term nate the option and laid claimto the noney nearly two weeks
l ater.

The defendants argue that if the Novenber 6 letter is
anbi guous, they shoul d prevail because Puerto Ri can | aw provi des t hat
the interpretation of an anbi guous contract nust not favor the party
responsi ble for the anbiguity. See P.R Laws Ann. 31 § 3478. Acourt
may state the nmeaning of a contract on sunmary judgnent if the

agreenent is clear on its face. See Torres Vargas v. Santiago

Cumm ngs, 149 F.3d 29, 33 (1st Cir. 1998). |If the agreenent is
anmbi guous, a court may still grant sunmary j udgnment "as | ong as t he

extrinsic evidence presentedto the court supports only one of the
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conflicting interpretations.”™ |d. However, when the extrinsic
evi dence rel evant tointerpreting an anbi guous contract i s "contested

or contradictory,"” sunmary judgnment is inappropriate. 1d. The
extrinsic evidence hereis contested and contradictory. Thusit is for
afactfinder at trial rather than for the court on sumrmary j udgnent to
apply Puerto Rico's provisionthat "[t]he interpretation of obscure
stipul ati ons of a contract nust not favor the party occasi oni ng t he
obscurity.” 31 P.R Laws Ann. 8§ 3478.

Puerto Rico’s parol evidence rule allows for extrinsic
evi dence concerning the terns of an anbi guous agreenent. P.R Laws
Ann. 32 App. IV R 69 (1983). In determning the intent of the
parties, "attention nust principally bepaidto[the parties'] acts,
cont enpor aneous and subsequent to the contract.” P.R Laws Ann. 31 §
3472 (1990). Onremand, the jury shoul d consi der such evi dence to
determ ne theintent of the parties with respect to di spositionof the
$100, 000 deposit givenby the plaintiffs for thelnitial Ootion Period.

Vacat ed and remanded f or further proceedi ngs consistent with

t hi s opi nion.



