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June 4, 2001

LI PEZ, Circurt Judge. On October 29, 1999, ajury found

Charl es Wl kerson guilty on one count of crack cocai ne di stri bution.
W kerson' s subsequent notion for anewtrial was granted. Ingranting
the notion, thedistrict court concludedthat it erredin excluding
evi dence of a prior bad act of the prosecution's informant offeredto
i npeach his credibility. Furthernore, the court concluded that the
error was not harm ess, primarily because of concerns about the
effectiveness of defense counsel during the trial.

After a careful reviewof therecord, we concl ude t hat we
must vacate the order granting anewtrial. The exclusion of evidence
her e was unm st akabl y harnl ess, and t here are no cl ai s of procedur al
unf ai rness and no cl ai ms of constitutional dinmension. Under these
ci rcunstances, the newtrial order did not neet the requirenent of Fed.
R Crim P. 33that the order beintheinterests of justice, andits
i ssuance was not a proper exercise of discretion.

l.
A. The Charges

We recount the circunstances of the chargesinthis casein

detai | because of the i nportance of the harm ess error anal ysi s at

trial and on appeal. Charles Wlkersonwas initiallyindictedwth
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thirty other individuals for conspiracy to distribute crack cocai ne as
menber s and associ at es of the Castl egate street gang. The def endant
was tried separately. The government el ected to proceed only onthe
two counts of crack cocainedistributioninviolationof 21 U.S.C. §
841(a) (1) chargedintheindictnment. These charges were based upon
control | ed purchases nade at Blue H Il Avenue i n Boston. The w t nesses
in each instance were under the supervision of Drug Enforcenent
Adm ni stration (DEA) agents and officers of the Boston Police
Depart nent.

The first all eged sal e was on April 30, 1997, invol ving | ess
t han one gramof cocaine. At trial, thejury could not reach a verdi ct
on this count. The second sale on July 8, 1997, involving
appr oxi mat el y one ounce of cocai ne, was made t o cooperati ng wi t ness
Steven W1 lians, who had an audi o transmitter and $400. W/l i anms was
enli sted to purchase cocai ne fromCast| egat e gang nenber Shawn Mel | s,
al so known as "Sm | es." DEA Task Force Agent Joao Monteiro assistedin
t he transaction, driving Wllianms to Blue H |l Avenue and Cast | egate
Road in an undercover vehicle.

At thetine WIllians attenptedto contact Mells, heinitially
appr oached Thomas Har grove, al so known as "Buzz." Wen WIIians asked
t o arrange a purchase, Hargrove calleduptoathird fl oor apartnent
and told an unidentified female to get "Sm | es” or "Chuck" for the

transaction. WIIlians checked inwith Monteiro at the undercover
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vehi cl e and t hen proceeded up Blue H 1l Avenue with Hargrove. WIIlians
met withthe deal er, who was driving a bl ue Toyota. Although neither
Mont ei ro' s observati on nor t he audi ot ape of the conversation resulted
in an identification of WI kerson as the individual in the car,
WIllians identifiedthe deal er as Charles W1 kerson, whomhe knew
previously and i ndeed greeted on the audiotape with famliarity,
referringto hi mas "Chuck"” duringthe exchange. "Chuck" indicated
that he would returnintwenty mnutes with the agreed anount of crack
cocai ne, one ounce in exchange for $800.

Twenty mnutes | ater, Hargrove assured Wl lians t hat " Chuck”
woul d cone by shortly. Wen t he bl ue Toyota returned, acconpani ed by
a green Toyota, WIIlianms says he sawt he def endant i nthe green car.
He entered t hat vehicle, and they then drove a coupl e of bl ocks to
conplete the transaction. Monteirofollowedinhis car. Wenthe
pur chase was conpl eted, WIlianms asked howhe coul d contact " Chuck"
about future deals. Apiece of paper was passed, with the name " Chuck”
and t wo phone nunbers wittenonit. One of these nunbers provedto be
a cel | phone nunber subscribed to by the defendant. WIIlians's account
of events is corroborated by Monteiro's observation (though he could
not identify the defendant), the audi ot ape of the transacti on obt ai ned
fromthew reworn by WIIians, and a vi deot ape of the scene nade from
a small, conceal ed canera on the undercover vehicle.

B. The Court's Evidentiary Ruling
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Wl kerson's trial began on Cctober 18, 1999, and | asted fi ve
days. On count two, WIIlians was a cruci al witness, and the defense's
cross-exam nati on i nvol ved several exchanges i nt ended t o underm ne hi s
credibility. First, the defense questioned WIIlians about his
agreenent to cooperate with the DEA, and t he approxi mately $12, 000 and
ot her benefits he had received over a two-year period for this
cooperation. He was questi oned about his prior history of dealing
drugs; hisfailuretofileinconmetax returns; and his convictions for
assault and battery of a police officer and i nproper attachnment of a
not or vehicl e plate. Over the objection of the governnent, the defense
al so asked hi mabout two default warrants from 1993 and 1994 f or
failuretoreturn |l eased property. He acknow edged a convi cti on on
this charge as well. VWhen Wl lianms attenpted to explainthat this
conviction was a m st ake, even though it appears on his record, the
gover nnent asked to approach the bench and obj ected again.

The court acknow edged the adm ssi bility of prior convictions
and open char ges agai nst t he wi t ness, ! but asked def endant's counsel
where he was goingwith the default warrants. Counsel stated: "I' mnot
going at it as prior convictions. |I'mgoing at it as prior instances

of di shonest conduct."” The court replied: "Youcan't goat it that

way, that is overruled. | thought you were talking about a deal. This

1 By open charges the court was referringto any pendi ng charges
covered by the cooperation agreenent with the governnent.
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is not adeal. Youcan't have instances of di shonest conduct if it
didn't result inaconviction, andif you're goingtodoit by the
conviction route, it has to be certified copies. So this |line of
questioning, unlessit's the appropri ate way, i s excluded."? Defense
counsel then sought perm ssiontoinquire about an additional offense,
W Illianms's recei pt of stolen property. Notingthat it was not cl ear
fromthe record whet her this incident included a conviction, the court
said: "[lI]t"'s either aconvictionor it's sonmethingthat was a current
deal. You can't just gointo prior bad conduct." Defense counsel
replied: "Your honor, | thinkl'mentitledtoget into prior instances
of di shonest conduct on the witness." The court responded: "I don't
agree." Defense counsel nmade an of fer of proof on usingthe receipt of
st ol en property charge as evidence of a prior bad act. The court
replied:

[ YIou're not allowed to, that's not appropriate

i npeachnment. To tal k about di shonest conduct,

you can tal k about prior instances of |ying,

per haps an i nstance where someone |ied under

oat h, but you can't just get into a barrage about

di shonest conduct. I1t's not under the rul es and

that's what we have to go by. So that's

excl uded.

After this exchange def ense counsel conti nued cross-exam nati on of

W Illiams without further objection.

2 Al though the court felt the inquiry regarding the default
warrants was i nappropriate w thout the record of conviction, it did not
strike WIllians's adm ssionto a conviction for failuretoreturn
| eased property.
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C. Motion for a New Tri al

The defendant filed a motion for a new trial on three
grounds: limtations placed on the cross-exan nation of Wllians; the
jury' s recei pt of prejudicial information that the court had excl uded
fromevi dence; and the prosecution's innuendo at trial that the
def endant was a dangerous i ndi vidual. Attachedto the notion was a
copy of the state court conplaint relatingtothe receipt of stolen
property charge, which al |l eges t hat on August 4, 1992, officers found
two stolen car tires resting ontherear bunper of WIllians's notor
vehicl e after receiving areport that a group of mal es was stealing
tires from anot her vehicle.

In considering the notion, the court only addressed its
evidentiary ruling duringthe cross-exam nation of WIlIlians. The court
saidthat it had erredinpremsingits evidentiary ruling on Federal
Rul e of Evi dence 609, relatingto prior convictions, rather than Rul e
608(b), involving prior bad acts. Wil e notingthat defense counsel
didnot explicitlycitetothe appropriaterule, the court acknow edged
that it m ght well have permtted use of the 1992 recei pt of stolen
property charge for inpeachnment.

W quote fromthe court's benchruling at | engthto showthe
court's concern about the effectiveness of counsel at trial, and the

interplay of that concern with its harnl ess error anal ysis:



[ T] he government' s brief very effectively
goes through all the things that |I allowed M.
Pal mer [ defendant's counsel] toget intointhe
exam nati on of Steven Wllianms. And, in fact,
one coul d conclude that it's harmess error. |I'm
not sure that | do. And so | went back over the
whol e trial.

And part of the problem here is that
eval uating wherethisfitsinthewholetrial,
let me first say a couple of things.

| was troubl ed by the | evel of preparation
of counsel in this case. Wether it risesto
i nef fective assi stance of counsel, | don't know.
But | certainly was troubled by that.

| was troubl ed when, on the fourth day of
trial, when| asked, have you been to t he scene,
been to where the building from which the
surveil | ance t ook pl ace, the answer was no. And,
yet, you were asking for a view, which woul d have
been a blind view. . . .

And | was troubl ed by the i nplicationthat
— |1 mean, on the very first day of trial you
hadn't realized that there was going to be a
pol ice of fi cer who was goingtotestify that he
recogni zed W I kerson, not just — not just a
cooperating witness. But that's a devastating
pi ece of evidence, that a police officer who .

had sonme prior famliarity with M. W1 kerson
said that's the man.

And eveninterns of the preservation of
this issue — 1 don't think that this is being
def ensive, but it conceivably can be. Wen I
| ooked at howyou presented theissueto ne, you
didn't at that point have t he docunents that you
have now. You didn't showne when thi s receiving
st ol en property charge. . . had come from You
didn't make any of the argunents that you're
maki ng now. You didn't citetothat rule.

So, when | step back fromall of this, I'm
not sure where |l aminterns of harn ess error.
| was troubl ed by the way the case was | iti gated
as it was going on. |'mtroubledinreviewng
the record afterwards.
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Inthe end, the court deci ded that the exclusion fromcross-exam nation
of the receipt of stolen property charge was not harnl ess error,

“[g]iven ny concerns about the overall trial,"” and granted t he noti on
for a new trial.
1.
"Motions for anewtrial aredirectedto the broad discretion

of the trial judge, who may wei gh the evidence and eval uate the

credibility of witnesses in consideringsuchanotion." United States

v. Indelicato, 611 F.2d 376, 387 (1st Cir. 1979). However, "[t]he

remedy of a newtrial is sparingly used, and then only where there
woul d be a '"mi scarriage of justice . . . and where the evidence
pr eponder at es heavily agai nst the verdict.'" 1d. (quoting United
States v. Leach, 427 F.2d 1107, 1111 (1st Cir. 1970)). In United

States v. G antz, 810 F. 2d 316 (1st G r. 1987), we reversed t he grant

of a new trial. Addressing the district court's concerns, we
concl uded: "The substantially appropriate nature of the prosecutor's
commrents, the repeated correction of any possi bl e defi ci enci es, and t he
strong governnent case all leadto the conclusionthat the district
court abusedits discretionintakingtherare step of ordering a new
trial." 1d. at 324. In dantz, as here, we do not reach our

conclusion lightly. See id. at 321; see also United States v.

Pani agua- Ranos, 135 F. 3d 193 (1st Cir. 1998) (affirm ng grant of new

trial where jury charge was prejudicial).
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A. The Court's Concerns about the Effectiveness of Counsel

Not surprisingly, defense counsel did not argue his
i neffectiveness at trial as one of the grounds for granting a new
trial. Nevertheless, thereis noformal bar tothe court'ssua sponte
consi deration of the i neffectiveness of counsel inevaluatingatinely
notion for anewtrial.® Inrareinstances, whenthe record for revi ew
i s adequate, we wi | | consi der anineffective assi stance of counsel

cl ai mon di rect appeal and order appropriaterelief if there has been

a deni al of the Sixth Amendnent right to counsel. See United States v.

Nat anel , 938 F. 2d 302 (1st Cir 1991) ("[Wherethecritical facts are
not genuinely indispute andtherecordis sufficiently devel opedto
al l owreasoned consi deration of anineffective assistance claim an
appellate court may . . . determnethe nmerits of such a contenti on on
direct appeal.") Simlarly, if thetrial court consideringanotion
for anewtrial concluded that it had an adequat e basis for finding
t hat a def endant had been deni ed his Si xth Amendment right to the
assi stance of counsel, the court could rule that a newtrial was

necessary to avoid a m scarriage of justice. Cf. United States v.

Sot o- Al varez, 958 F. 2d 473, 479 (1st Gr. 1992) (fi nding no m scarri age

of justice in denial of a notion for a newtrial given the | ack of

evi dence of ineffective assistance).

S"Anotionfor anewtrial based on any [] grounds [ ot her than
newl y di scovered evi dence] may be made only within 7 days after the
verdict or finding of guilty . . . ." Fed. R Crim P. 33.
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The nore |l i kely inpedi ment tosucharulingis apractical
one. "Determningthe existence of ineffective assi stance generally
requires an 'independent factual inquiry into the nerits of the

claim'" United States v. Sut herland, 929 F. 2d 765, 774 (1st Cir.

1991) (quotingUnited States v. Caggi ano, 899 F. 2d 99, 100 (1st Cir.

1990)), usually inthe formof an evidentiary hearingin acollateral

proceedi ng. See LUnited States v. Jadusingh, 12 F. 3d 1162, 1169- 70 ( 1st

Cir. 1994); Brien v. United States, 695 F. 2d 10, 13 (1st Cir. 1982).

The court considering anineffective assi stance cl ai mnust apply the

two-part test laid out in Strickland v. Washi ngton, 466 U. S. 668
(1984). First, the defendant nust showthat counsel's perfornmance fell
bel ow an obj ecti ve st andard of reasonabl eness. 1d. at 687. Second,

t he def endant nust "affirmati vely prove prejudice," meani ng "that there
was a reasonabl e probability that, but for counsel's unprof essi onal
errors, the result of the proceedi ng woul d have been different." | d. at
693-94.

I ngranting the notionfor anewtrial here, the court did

not hold an evidentiary hearing and did not make a findi ng of

i neffective assi stance of counsel pursuant totheStrickland test.

| nstead, after reviewing the transcript of the trial, the court
explicitly stated that it was not maki ng such a finding despiteits
concer ns about defense counsel's performance: "1 was troubl ed by t he

| evel of preparation of counsel inthis case. Wether it risesto
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i neffective assi stance of counsel, | don't know " W do not know
whet her the court' s reservati ons about an i neffecti ve assi stance of
counsel findingrelatedtothe performance or prejudi ce prong of the

Stricklandtest, or both. W do know, however, that the court hadto

address the i ssue of prejudiceinconcludingthat its refusal to permt
cross-exam nati on about the recei pt of stol en property charge was not
harm ess error. That is, the court had to decide that it was highly
probabl e that the evidentiary error contributedtothe jury verdict.

See United States v. Rose, 104 F. 3d 1408, 1414 (1st Cir. 1997). In

essence, the court seens to be saying that its m stake and the
per cei ved m st akes of counsel, in conbination, produced a m scarri age
of justice that requires a new trial.

I n our view, however, the court's concern about defense
counsel ' s performance does not strengthenits harn ess error anal ysi s.
The court identifies threeinstances of poor perfornmance by def ense
counsel : asking for a blind view, ignorance of a police officer
identification, and m shandling the receipt of stolen property
evidentiary issue. O thesethreeinstances, onlythelast relatedto
t he charge for which WI kerson was convi cted, rendering the other two
irrelevant tothe harm ess error inquiry. Wthrespect tothel ast
i nstance, even if counsel's poor handling of the recei pt of stol en
property evidentiary issueledthe court intoerror, that fact aloneis

alsoinsignificant. Wat matters i s whet her that evidentiary ruling
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was prejudicial to the defendant pursuant to the harm ess error
st andar d.
B. Harm ess Error

I n considering the notionfor anewtrial, the court deci ded
that it excluded t he evi dence of prior recei pt of stol en property by a
key wi tness because of a m sunderstandi ng about the grounds for
adm ssi on pursuant to Federal Rul e of Evi dence 609 and Rul e 608(b) .4
G ven the discretion avail abl e under 608(b), the court saidthat, "if
| had been shown [the basis for admi ssibility under that rule], I
probably woul d have let it inonthe theory that M. WIIlians was the
mai n wi t ness and you were entitled to go at hi min any way t hat you
lawfully coul d.”

An error inthe excl usion of evidence does not necessitate
anewtrial whenthat error can be deened harm ess. Fed. R Crim P.
52(a). Anerror "will betreatedas harmessif it is highly probable
t hat the error did not contributetothe verdict." Rose, 104 F. 3d at

1414.°% I n conducting a harnl ess error anal ysis, the court "nust nul |

4 The court excl uded t he evi dence because it understood t hat
adm ssi on was bei ng sought under Federal Rul e of Evi dence 609, which
establ i shes the paraneters for adm ssion of prior convictions. Rather,
t he defense was attenpting to i npugn the witness's credibility on
cross-exam nati on by rai sing a specificinstance of conduct that is
"probative of truthful ness or untruthful ness”" under Federal Rul e of
Evi dence 608(b). Accordingtothe Rule, such events nay be i nquired
into "in the discretion of the court.” Fed. R Evid. 608(hb).

5Thi s case does not i nvol ve a constitutional error that woul d
require the error to be harn ess beyond a reasonabl e doubt. See United
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the ruling in context, giving due weight to the totality of the

rel evant circunmstances." Rui z-Troche v. Pepsi Cola of P. R Bottling

Co., 161 F. 3d 77, 87 (1st Cir. 1998). It would be i nappropriate if
"the court undul y enphasi zed t he probl ens t hat exi sted and, therefore,
unnecessarily intervened in a process that — al though i nperfect —
adequat el y protected defendants' rights." dantz, 810 F. 2d at 320- 21.

Al t hough t he excl uded evi dence was of fered to further i npeach
Wllianms's credibility, there was al ready substanti al i npeachnent
evi dence i n the case. The cross-exam nation had i ncluded WIIlians's
past drug-dealing activities, his history of tax evasion, and his
convictions for assault on a police officer, illegal attachnent of a
license plate and failuretoreturn| eased property. Defense counsel
al so had the opportunity to explore Wllianms's relationshipwiththe
government, including the DEA's paynment for his services as a
cooperatingwitness. WIllians's history with nenbers of the Castl egate
gang was al so expl ored. At best, the excl uded evi dence was cunul ati ve.
Adm ssion of the additi onal charge regarding recei pt of stolen property
in 1992 is not likely to have altered the jury's assessnent of the
witness's credibility.

Furthernmore, the evi dence agai nst W kerson was strong.
While it istruethat Wllianms is the only witness who identified

W1 kerson as the di stri butor, other evidence corroborates his account.

States v. Leon-Delfis, 203 F.3d 103, 112 (1st Cir. 2000).
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Agent Monteiro witnessed the entirety of Wllians's crack cocai ne
pur chase and supports Wl lians's report of the transaction. Both video
and audi ot apes of the transaction al so match Wllians's testinony.
Final Iy, one of the phone nunbers " Chuck" provided to arrange future
drug purchases nmat ches W I kerson' s regi stered cell phone nunber. In
i ght of this evidence, and t he i npeachnment evi dence already inthe
case, it is highly probabl e that the excl usion of one seven-year-old
charge for recei pt of stolen property fromthe cross-exani nati on of

WIllianms did not contribute to the verdict, see United States v.

Rodri guez Cortes, 949 F. 2d 532, 543 (1st Cir. 1991), and hence the
error, if any, was harm ess. The notion for a newtrial shoul d not
have been granted.

The order granting a newtrial is vacated. The caseis
remanded for further proceedings consistent with the opinion.
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