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LI PEZ, Circuit Judge. On July 7, 1997, the Rhode | sl and

Superior Court entered ajudgnent in favor of John Cl auson, awar di ng
hi m $97, 716. 50 i n danmages against his former attorney, Sanford
Ki r shenbaum for professional mal practiceinrepresenting Cl ausonin
his 1991 divorce. Though Kirshenbaumhad a mal practice liability
i nsurance policy with a $100,000 linmt through NewEngl and | nsurance
Conmpany (NEI C), NEI Cpaid Cl auson only $29, 000 on t he judgnent, the
amount of a settlenent of fer fromd auson t hat Ki rshenbaumhad rej ect ed
agai nst NEI C s recommendations. Inresponse, Oausonfiledthe present
di versity action agai nst NElI Cpursuant to R 1. Gen. Laws 8§ 27-7-2,
aut hori zi ng di rect actions agai nst insurers by i njured parti es who have
obt ai ned a j udgnent agai nst the i nsured. { auson sought paynent on his
judgnment uptothe stated policylimts as well as i nterest above t hose
limts pursuant to Rhode I sl and' s rejected settlenment statute, R 1.
Gen. Laws 8§ 27-7-2.2. The district court entered judgnent for d auson
on hi s cl ai mfor paynment above the rejected settl enment anmount, but for
NEI Con the i ssue of interest above the policylimts. NEICappeals
and Cl auson cross-appeal s.

For the reasons set forth below, we affirmas to NEIC s
appeal and as to Cl auson' s cross-appeal tothe extent it relatesto
Clauson's first, $29,000 settlenent offer. We remand for further

consi deration by the district court of whet her Cl auson has properly



preserved hi s argunent for i nterest based upon his second, $100, 000
settlenment offer (and, if thedistrict court finds that argunent to
have been preserved, for resolution of it).

l.

The procedural history of this caseislengthy. Inorder to
address the | egal issues, we nust recount nmuch of that history.
A. The divorce proceedi ngs

I n 1991, A auson and his w fe divorced, and t he di vorce court
ent ered a j udgnent granting each a one-half interest inthe marital
property. Afishingtraw er that C auson used for his busi ness was one
of the nost significant marital assets. After Clauson failed to
exercise anoptionto purchasethistraw er, his wife noved to have t he
trawl er sold. d auson, who previ ously had been acting pro se, retained
Attorney Kirshenbaumto represent his interests during the sale.
Thoughthetraw er was | isted for sale at its apprai sed value, the only
vi abl e of fer for the vessel was approxi mat el y $100, 000 bel owt he | i st ed
price. The divorce court schedul ed a hearing to determ ne whether to
accept this offer, setting a date that created a conflict for
Ki rshenbaum Kirshenbaumconpl ai ned of this conflict, but the court
refused to rel ease himfromthe date, instead ordering himto be
present or to ensure that O auson was represent ed by anot her attorney.
Despite the divorce court's explicit instructions, Kirshenbaumrefused

to attend the hearing or to find another attorney to take his place.
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A auson tri ed unsuccessful ly to fi nd anot her attorney before
t he hearing. At the hearing, the divorce court approved t he sal e of
thetrawl er. Followi ngthe sal e, dauson di scharged Ki rshenbaum filed
a di sci plinary conpl ai nt agai nst hi m?! and engaged a new att orney.
Al t hough Cl auson was unhappy about the sale of thetraw er, his new
attorney advi sed agai nst t aki ng an appeal fromthe order authori zi ng
the sale. Clauson followed this advice.
B. The mal practice action

Approxi mately a year | ater, dausonfileda mal practice suit
agai nst Ki rshenbaumi n t he Rhode | sl and Superi or Court. Kirshenbaum
hel d a prof essi onal mal practice i nsurance policy through NEl Cduring
thetime herepresented Causon. Thepolicylimted NEIC s liability
to $100, 000 per claim an amount that woul d al so be reduced by al |
cl ai ms expenses, including reasonabl e attorney's fees. Kirshenbaum
i nformed NEI Cof the mal practice suit and filed a countercl ai mfor
unpai d attorney's fees. NEI Cundert ook Ki rshenbaum s def ense under a
reservation of rights. Kirshenbaumfocused hi s def ense upon the i ssue
of causation, claimngthat Cl auson was not harned by his failureto
attend the hearingonthe sale of thetraw er. Nonethel ess, M chael

St one, the attorney assi gned by NEI Cto def end Ki r shenbaum opi ned from

1 Several of Kirshenbaum s other forner clients had al sofiled
di sci plinary acti ons agai nst Kirshenbaum | n Septenber of 1992, t he
Rhode | sl and Supremne Court ordered Ki rshenbaumtransferred toinactive
st at us.
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t he outset of the suit that despite this weakness in Cl auson's case,
there was a significant danger of an adverse judgnment.

The case went to court-annexed arbitration, and the
arbitrator found in Cl auson's favor in July of 1994, awardi ng him
$20, 000. Though NEI Cand Attorney Stone reconmended t hat he accept the
arbitration award, Kirshenbaumrejected the award pursuant to t he Rhode
| sl and Superior Court Rul es Governing Arbitrationin Civil Actions.
NEI Cw ot e t 0 Ki rshenbaumand conpl ai ned that his refusal to consent to
settl enment of the case after a deci si on by an unbi ased arbi trator was
unr easonabl e. Consequently, NEICsaidit was i nvoking the clausein
its policy that limtedits exposure to the anount of the rejected
settlenment. Nonethel ess, NEI Ccontinuedto defend Ki rshenbaumand t he
case was schedul ed for de novo trial.

Conti nuing to express his concernthat atrial couldresult
in an even greater judgnment for Clauson, Attorney Stone nmet with
Clauson's attorney to di scuss the possibility of asettlenment. Though
both attorneys agreed that the arbitrator's award, plus interest, would
be a reasonabl e basi s for settl ement, Kirshenbaumagainrefusedto
consent to asettlenent. Approximtely three nonths |ater, Cl auson
reiteratedinwitingthe offer tosettlefor thearbitrator's award
plus interest, for a total of $29, 600. Again Attorney Stone
recommended that Kirshenbaum agree to the settlenment and again

Ki rshenbaum refused to give his consent. NEI C then wote to
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Ki rshenbaumrequesting t hat he accept the settlement offer. NEIC
indicated that this settlenment woul d be beneficial to Kirshenbaum that
hi s refusal was unreasonabl e, and that i f Ki rshenbaumagai nrefusedto
consent, NEIC s liability would be limted to the anount of the
rej ected settlenent. Kirshenbaumrenai ned recal citrant and t he case
was schedul ed for trial in Septenber of 1995. Onthe norning of trial,
Cl auson renewed his offer to settle, Attorney Stone recomended t he
settl ement, and Kirshenbaum refused to consent.

After ajury-waived trial, the Superior Court found for
Cl auson, both on his claimof malpractice and on Kirshenbauni s
counterclaim for unpaid attorneys' fees. The court found that
Ki rshenbauni s failure to appear at the hearing on the sale of the
trawl er was a cl ear breach of duty t hat caused $97, 716. 50 i n danages to
Cl auson. The court based t hi s danages cal cul ati on on Ki r shenbaum s
failure to advise Clauson to submt his own offer to purchase the
vessel . O auson, however, did not provide any evidenti ary support for
afindingthat the failure to advise of the purchase option (as opposed
tothe failure to appear at the hearing) was a breach of duty, and
Ki rshenbaum noved for a new trial on this basis.

Wiilethe notionfor anewtrial was pendi ng, Ki rshenbaumand
NEI C exchanged further correspondence. Kirshenbaumrepeated his
refusal toallowa settlenent of theclaim NElICrespondedthat it was

relinqui shing control over his defense. Furthernore, it denied
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responsi bility for any costs or expenses associ ated wi t h Ki rshenbauni s
def ense accruing after the date of the adverse judgnent and again
assertedthat itsliability onthe judgnent was capped at t he amount of
t he proposed but rejected settl enent. Kirshenbaumdi scharged Attorney
Stone and reiterated that "the carrier is directed not to make any
paynments on ny judgnment in favor of Clauson against nme."

The notion for anewtrial was granted, the prior judgnent
on C auson' s cl ai mwas vacated, and the case was returnedtothetri al
cal endar.? C auson agai n contacted Attorney Stone for the purpose of
settling the case. Stonereferred himto NEIC, whichindicatedthat it
was no | onger conducti ng t he def ense and t hat C auson shoul d di scuss
any settlenment directly wi th Kirshenbaum  auson nonet hel ess sent a
written offer of settlement to both NEI Cand Ki rshenbaum revoking t he
earlier settlenment offer and offeringto settleinstead for the policy

l[imt of $100,000. NEIC never responded to this offer. Shortly

thereafter, the Superior Court allowed Attorney Stone to w thdraw.

The case againwent totrial with Kirshenbaumconti nui ng pro
se. Clausonintroduced evidencetoelimnatethe deficienciesthe
court notedingranting anewtrial. Once again, the court entered
judgrment for d ausoninthe amount of $97, 716. 50. Ki rshenbaumdi d not
appeal fromthis judgnent. Once the judgnment becane final, NElICpaid

Cl auson approxi mat el y $29, 000, the anpunt it consideredthe linit of

2 The j udgnent on Ki r shenbaum s count ercl ai mrenai ned i n force.
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itsliability for the judgnment under the policy.® O auson acceptedthis
payment wit hout prejudiceto hisright to proceed agai nst NEICfor the

bal ance.

C. The present action

Wthinweeks of that partial paynment, Causoninitiatedthe
present diversity action against NElIC. Clauson sought recovery,
subject totheliability policy limts, for the outstandi ng bal ance on
t he judgnent, as wel |l as recovery pursuant to Rhode I sl and' s rej ect ed
settl ement statute, section 27-7-2.2, for pre- and post-judgnment
interest in excess of thoselimts. The case went to the district
court onajoint stipulationof facts. The court concluded that NEIC s
policylimtedliability tothe anount of arejected settlenent offer
only when the rej ection by theinsured was unreasonabl e. Because the
court concl uded t hat Ki rshenbaumhad been reasonabl e when he refused to
consent to settlenent, it entered judgnent for Causon on his clai mfor
damages. The resulting award of $71, 000 represented the policy limts
| ess t he $29, 000 t hat NEI C pai d at t he concl usi on of the nal practice
suit. The court, however, rejected d auson's clai mfor interest beyond

the policy limts.

s Ki r shenbaumpr ot est ed voci f er ousl y agai nst t hi s paynent,
claimng that "t he paynment of the 29, 000 was agai nst ny wi shes and
contrary to ny rights under the policy [and] was a gift . . . to
Cl auson. "
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After the entry of judgnent, NEICfiled a notionto anend,
arguing that the stated policy limts were subject to reduction by the
anmount of NEI C s reasonabl e expenses i n defendi ng the claim wi th such
expenses, includi ng reasonabl e attorneys' fees, totaling $25, 494. 50.
The court granted the noti on and anended t he j udgnent t o award C auson
$44, 505. 50 i n danages. NEI C now appeal s fromthe j udgnent awar di ng
danmages whi | e C auson cr oss-appeal s fromt he deni al of his claimfor
interest.* W address these issues in turn.

1.

Thisis aderivative action pursuant to R . Gen. Laws § 27-
7-2 agai nst NEI Cfor ajudgnent rendered against its insured. Section
27-7-2 allows an "injured party . . . after havi ng obt ai ned j udgnent
agai nst the insured al one [to] proceed on that judgnent in a separate
action agai nst theinsurer." 1d. Indoingso, however, the statute
does not "enlargetheliability of theinsurer beyondthelimts stated
inthe policy . . . [, which is] dependent upon the existence of
liability of the insurer to the insured under the contract of

i nsurance." Qgunsuada v. Gen. Accident Ins. Co., 695 A. 2d 996, 1000

(R 1. 1997) (internal citations and quotations omtted). Thus, d auson

"stands i n t he shoes of the defendant’' s i nsured[--Kirshenbaum-] andis

4 Cl auson does not chal | enge t he amendnent to t he j udgnment
reflectingthe policy limts as reduced by reasonabl e cl ai ns expenses.
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subj ect to any defenses that the insurer would have against its
insured." 1d. at 999.

The dispute in this case involves the followi ng two
par agraphs in Kirshenbaum s professional mal practice policy:

The Conpany shal | have the ri ght to nake
any i nvestigationit deens necessary and with the
written consent of theinsured, said consent not
t o be unreasonabl y wi t hhel d, any settl enent of
any claimcovered by the ternms of this policy.

I f the Insured shall refuse to consent to
any settl enment or conprom se reconmended by t he
Conpany and acceptable to the clainmnt, and
el ects tocontest the claim suit or proceeding,
t hen the Conpany' s liability shall not exceed the
anmount for which the Conpany woul d have been
liable for damages if the claimor suit or
proceedi ng had been so settl ed or conprom sed,
when so recomended. The Conpany shal |l have no
liability for clains expenses accruing thereafter
and t he Conpany shal |l have the right to w t hdraw
fromthe further defense thereof by tendering
control of said defense to the Insured.

NElI C contends t hat the first paragraph gi ves a reasonabl e i nsured t he
abilitytofrustrate settlenent, while the second paragraph, withits
referenceto "any settlement,” limts NEIC s liability tothe anount of
arejected settlenment offer that it recommends and i s acceptable tothe
cl ai mnt, whether therejection by theinsuredis reasonabl e or not.
Cl auson t herefore received al |l he was due under t he policy when NElI C
paid him $29,000 after the entry of a final judgnment against
Ki rshenbaum | nresponse, O auson contends t hat t hese par agraphs nust

be read together tolimt NEIC s liability only whenits insured' s
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refusal tosettleis unreasonable. Becausethe district court found
t hat Ki rshenbaum had been reasonabl e when he rejected Cl auson's
settl enent offers, afindingthat NEI Cdoes not chal | enge on appeal ,
NEI C s obligations extend to the full policy limts.

Inits thoughtful decisionfindingfor dauson onthe policy
l[imt issue, thedistrict court first notedthat, under the settled
Rhode | sl and rul es of construction of i nsurance contracts, the "policy
nmust be examnedinits entirety, giving eachwrdits plain, ordinary,
and usual neaning. Moreover, the policy should be construed in a
manner t hat harnoni zes and gi ves effect toall of its material terns
and avoi ds renderi ng any of its provisions neani ngless."” (internal
citations and quotations omtted). Wththese principlesinmnd, the
court turned tothe two paragraphs at i ssue and concl uded that NEIC s
i nterpretation was unreasonabl e because it failedto giveeffect to
every terminthe policy. W quote and adopt the court's i npeccabl e
reasoni ng:

NEI C contends that the referenceinthe

first sentence [ of the second paragraph] to "any"

settl enment neans that coverageislimtedtothe

anount of the proposed settl enment i nevery case

where the i nsured refuses to consent, w thout

regard to whet her the i nsured act ed reasonabl y.

However, that interpretationconflictswiththe

provi sioninthe precedi ng paragraph requiring

the insured's consent to settle.

By preventing theinsurer fromsettling
wi t hout the insured' s consent and prohibitingthe

i nsured fromunr easonabl y wi t hhol di ng consent,
that provision, ineffect, confers ontheinsured
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the right to reasonably w thhold consent.
Construing the policy inthe manner suggested by
NEI C woul d negate that right. The insured's
refusal to consent to a settlenent, however
reasonabl e, woul d deprive the i nsured of the full
i ndemmi fication protection for which he
contracted. Inaddition, it woul d deprivethe
insured of the right to be defended by the
i nsurer because the second sentence of the
par agr aph upon which NEI Crelies would all owNElI C
to withdraw from further defense.

At the very | east, NEIC s readi ng of the
pol i cy woul d render neani ngl ess t he provi si on
prohi biting consent from being unreasonably
wi t hhel d. 1f coverage were reduced to t he anount
of a proposed settl enent even where the i nsured
reasonabl y refuses to consent, the prohibition
agai nst unr easonabl y wi t hhol di ng consent woul d be
superfl uous. Coverage woul d be reduced whet her
the insured acted reasonably or unreasonably.

Having rejected NEIC s interpretation as unreasonabl e, the court
adopted the only interpretationthat gave "effect to both provisions,"”
and construed the policy "tolimt NEIC s liability tothe anount of
t he proposed settlenment only if Kirshenbaum s refusal to consent was
unr easonabl e. "

On appeal, NEIC argues that the district court erred in
concluding that itsinterpretation of its owninsurance policy was
unreasonabl e. Although the two paragraphs at i ssue are set forth
consecutively inthe policy exactly as set forthin the text above
under a section of the policy entitled "Defense and Settlenment," NEIC
i nsi sts that these paragraphs address separate i ssues, requiringthat

each paragraph be read i ndi vidual l y. As such, the second paragraphis
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not limted, as the district court found, by the first paragraph, but
instead actsonits ownto place astrongincentive upontheinsuredto
settl e because any refusal to consent bringswithit the full risk of
an adverse judgnent.?®

I nterestingly, however, NEIC never argues that the
interpretation of the two paragraphs adopted by the district court is
unr easonabl e. 1 ndeed, NEl Cconceded at oral argunent that the court's
interpretationwas reasonabl e. That acknow edgnent denonstrates that,
even i f we accept NEI C s protestations about t he reasonabl eness of its
own r eadi ng of the policy, it has done nothi ng nore than showt hat
there are two reasonabl e i nterpretations of the contract | anguage. In

ot her words, NEI C s argunent on appeal indicates only that the contract

was anbi guous. Goldstein v. Occidental Ins. Co., 273 A. 2d 318, 320
(R1. 1971) (noting that a policyis anbiguous "if doubtful, uncertain
or ambi guous terns are used, or [if its |anguage is] reasonably
susceptible of twointerpretations”) (internal citations omtted).
Such a showi ng i s not hel pful to NEIC. Under settl ed Rhode I sl and | aw

governi ng the resol uti on of anbiguitiesininsurance contracts, when

5 To bol ster its argunent onthis point, NEICcites to arecent
Seventh Circuit case as support for the propositionthat consent to
settlenent provisions shift risktotheinsuredeverytineanofferis
refused. Security lIns. Co. v. Schipporeit, Inc., 69 F.3d 1377, 1383
(7th CGr. 1995). ThoughSchi pporeit does indicate as nuch, the policy
in that case did not distinguish between the reasonable and
unreasonabl e rejection of settlenent offers. 1d. Consequently,
Schi pporeit provides no gui dance in the correct interpretation of
NEIC s different policy |anguage.
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“"the policy terns are anbi guous or capabl e of nore t han one reasonabl e
meani ng, the policy will be strictly construedin favor of the insured

and agai nst theinsurer.” Mllane v. Hol yoke Mut. Ins. Co., 658 A. 2d

18, 20 (R 1. 1995) (citingAetna CGas. &Sur. Co. v. Sullivan, 633 A 2d

684, 686 (R 1. 1993)); see al so Nagy v. Lunmber nens Mut. Casualty Co.,

219 A 2d 396, 400 (R 1. 1966) (noting that when an i nsurance contract
"adm ts to two reasonabl e constructions . . . we chargethe fault to
the insurer who selected the |anguage and . . . accept the

interpretati on which favors the beneficiaries"); Factory Mut. Liability

Ins. Co. v. Cooper, 262 A .2d 370, 372 (R I. 1970). O the two
reasonabl e i nterpretations of the paragraphs at i ssue, the district
court's interpretationis far nore beneficial tothe insured than
NEI C s interpretation. Consequently, therecognition of thesetwo
reasonabl e i nterpretati ons does nothing norethanreturnustothe
interpretation of the policy |anguage that the district court credited,
andtotheultimte conclusionthat thedistrict court correctly held
that NEI Cwas | i abl e on the judgnent against itsinsureduptoits full
policy limts.
[,

In the usual case under Rhode Island | aw, the insurance
policy governs the obligations theinsurer owestoits insured, thus
[imtinganinsurer'stotal liability onajudgnment against its insured

tothe contractual limts containedinthat policy. Factory Mit.
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Liability Ins. Go., 262 A 2d at 372. The fact that an i nsured nay al so

be |l iable for interest onthe judgnent does not normal |y i ncrease an

insurer'sliability beyondthoselimts. Skaling v. Aetnalns. Co.,

742 A.2d 282, 291 (R I. 1999). Nonet hel ess, there are certain
exceptions tothis general rule. Rhode lsland s rejected settl enent
statute, R 1. Gen. Laws § 27-7-2.2, outlines aset of circunstances
under which an insurer will be |iable above its policy limts for
i nterest on ajudgnent against itsinsured.® Under this statute, if an
insurer rejects awitten offer tosettle for an anount withinthe
policy limts, theinsurer becones |liablefor "all interest due onthe
j udgnment entered by the court [agai nst the i nsured] evenif the payment
of the judgnment and interest totals a sumin excess of the policy
coverage limtation." R . Gen. Laws § 27-7-2.2.

Cl auson contends i n his cross-appeal that the rejection of

his various witten settl enent offers brings this case under this

6 R 1. Gen. Laws § 27-7-2.2 provides:

In any civil actionin whichthe defendant is covered by
liability insurance and in which the plaintiff nmakes a
written offer to the defendant's insurer to settle the
action in an amount equal to or |ess than the coverage
limts onthe liability policy inforce at the tine the
action accrues, andthe offer is rejected by the defendant's
i nsurer, then the defendant's insurer shall beliablefor
all interest due onthe judgnent entered by the court even
i f the paynment of the judgnent andinterest totals a sumin
excess of the policy coverage limtation. Thiswitten offer
shal | be presumed to have beenrejectedif theinsurer does
not respondinwitingwthinaperiodof thirty (30) days.
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statute.” Duringthe pendency of the superior court action, Clauson
made two different witten offers to NEl Cand Ki rshenbaum The first,
for $29, 000 (the $29, 000 of fer), was made and rej ected prior tothe
entry of the first judgnment in C auson's favor.® The second, "for the
policy limt, whichl understandto be $100, 000" (t he $100, 000 of fer),
was made follow ng the superior court's order vacating the first
judgnment and ordering anewtrial. Despitethe differences between
these two of fers, the district court addressed only t he $29, 000 of f er
when it eval uat ed d auson's argument for interest. These two offers,
however, rai se separate i ssues under section 27-7-2.2, and therefore we
address each in turn.
A. The $29, 000 offer

When NEI Crecei ved t he $29, 000 offer, it transmttedit to

Ki r shenbaumal ong wi t h a recomendati on t hat he gi ve his consent to

! Cl auson al so presses an alternative argunent claim ng
entitlement to post-judgnent interest above NEIC s policy limts
pursuant to R 1. Gen. Laws § 9-21-10. Clauson first advanced this
| egal theory inhis Rule59(e) notion. Prior tothat notion, hisclaim
for i nterest was based sol el y upon section 27-7-2.2. "Mtions under
Rul e 59(e) nmust either clearly establish a manifest error of | awor
nmust present new y di scovered evi dence. They may not be used to argue
a newl egal theory." Santiago v. Cannon U S. A, Inc., 138F. 3d 1, 4
(1st Cir. 1998); Jorge Rivera Surillo & Co. v. Fal coner d ass | ndus.,
Inc., 37 F.3d 25, 29 (1st Gir. 1994). The district court, therefore,
properly rejected this argunent.

8 At various points prior to the first trial, Clauson
communi cated several offers to settle for approxi mately $29, 000,
including an offer of $30,000 on the nmorning of trial. The

di stinctions between these offers are uni nportant for purposes of the
present analysis, and consequently we treat themas a single offer.
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settlenent. Kirshenbaum however, w thhel d consent, and t he of fer was
accordingly rejected. Relyingonthese circunstances, the district
court held that section 27-7-2.2 was inapplicable. Because
Ki rshenbaum and not NEIC, rejected Cl auson's settlenment offer, the
district court reasoned, Clauson had failed to make the required
show ng that "the offer [was] rejected by the defendant's i nsurer."”
Cl auson chal | enges thi s ruling, argui ng that when NEI C contract ed anay
itsunfettered authority to accept settlenents, it tieditself to
Ki rshenbaumso t hat his rejection shoul d be deened NEI C s. Any ot her
result, Cl auson contends, underm nes t he purpose of the statute. W
di sagr ee.

This is the second ti ne we have been cal | ed upon to construe

Rhode I sl and' s rej ected settl enent statute. Armacost v. Ami ca Mut.
Ins. Co., 11 F.3d 267 (1st Cir. 1993). In Arnmacost, we noted t hat
section 27-7-2.2 seeks to encourage the early settl enent of neritorious
tort claims. |1d. at 270. This goal is advanced when all of the
parties with authority over settl enent have anincentivetosettle.
Under nost liability policies, theinsurer has the authority to settle
a cl ai mwhet her or not its insured consents. Prior tothe enactnent of

section 27-7-2.2, aninsurer hadlittleincentivetosettleaclaim?

° The Rhode | sl and Suprene Court has recently "promnul gat e[ d]
a newrule"” inmposing a fiduciary duty upon insurers "to consider
seriously aplaintiff's reasonable offer tosettlew thinthe policy
[imts." Asernely v. Allstatelns. Co., 728 A 2d 461, 464 (R 1. 1999).
This duty i s broader than that i nposed by section 27-7-2.2 and carries

-17-



"It would be in an insurer's interest to dispute even the nost
meritorious clainms because the maxi numcost to the insurer in any
protracted proceedi ngs woul d be the policy limt, and during that tine
the i nsurer would enjoy full use of any funds owed the insured."
Skal i ng, 742 A .2d at 292.

By making the insurer |iable aboveits policylimts for pre-
and post -j udgment i nterest, section 27-7-2.2 changes this equation. An
i nsurer now has an incentive to settle nmeritorious claims. The
guestion presented here i s howa consent to settl ement clause in an
insurance policy affects the statute andits allocation of incentives.
d auson correctly notes that, though section 27-7-2.2 extends liability
toinsurers for their ommrefusal tosettle, it does nothingtorenove
an insured's legal liability for interest. |t does not follow,
however, that because t he statute causes both insurer andinsuredto be
liablefor interest, we nust treat Kirshenbaumand NEI Cas a si ngl e
entity sothat the rejection of one becones the rejection of anot her.
Tothe contrary, treatingtheinsurer andinsuredas asingleentityin
this case woul d actually frustrate the statutory scheme. Though

Ki rshenbaumremains ultimately responsi ble as amatter of | awfor the

withit seem ngly greater consequences. The Asernely court did not
limt thedutytowitten offers and al so suggested that a viol ati on of
thi s duty m ght expose the insurer not just tointerest but alsoto a
judgnment for damages that exceeded the policy limts. Id.
Nonet hel ess, because t he i nsurer can escape thi s enhanced liability by
denonstrating "that theinsured was unwillingto accept the offer of
settlenment,” Asernely is not applicable to the present case.
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interest on the judgnment, the risk fromthat liability and the
consequent incentive for Kirshenbaumto settleis dull ed consi derably
if the insurer is, through section 27-7-2.2, forced to cover that
interest irrespectiveof itspolicylimts. Moreover, if aninsured
can reasonably reject a settlenent offer and have that rejection
imputed to the insurer, the insured would thereby be allowed to
unilaterallyincreasethelimts of liability containedinthe policy.
Such aresult rempves fromthe i nsured a consi derabl e i ncentiveto
consent to settlenment and as such woul d frustrate rather than serve the
| egi sl ative design.

Furthernore, treating the insured and insurer as a single
unit contradicts the | anguage of the statute, whichexplicitlyrefers
to "the defendant' s insurer” rejectingthewittenoffer. Thereis
nothingintherecordor inthe caselawthat wouldjustify ignoring
t he pl ai n | anguage of the statute and treati ng NEI C and Ki r shenbaumas
one. Despite the del egation of power inthe policy, Kirshenbaumdi d
not becone an agent of NEICw th respect to settlenment. Asis anply
denonstrated by this case, NEIChad no ability to control or direct
Ki rshenbaum who acted in direct contradiction of NEIC s
recommendati ons. Instead of treating the insurer as bound by its
i nsured, we conclude that the approach nost consistent with the
statutory | anguage and purpose i s that adopted by the district court,

whi ch pl aced the ri sk of interest uponthe party whoresiststheearly
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settlenent of ameritorious claim?® Because Ki rshenbaum rather than
NEI C, rejected the $29, 000 of fer, that rejecti on may not formthe basis
of aninterest judgnent above the policy limts pursuant to section 27-
7-2.2.
B. The $100, 000 offer

The district court didnot address the rejection of A auson's
$100, 000 settlenment offer, an oversight that would be of little
i nportance if that offer was subject to the sane anal ysis as the
$29, 000 of fer. That may not be t he case, however. Clauson nade t he
$100, 000 of fer after the Rhode | sl and Superi or Court ordered a new
trial. At that time, NEIC had tendered control of the case to
Ki rshenbaum | n keeping wi th this decision, NEl Cappears to have never
transmtted the of fer or received arefusal to consent tothe offer
fromKi rshenbaum Thus, we cannot, on this record, concl ude that
Ki rshenbaumrat her than NEICrejectedthis offer. Also, inlight of
our resolution of NEIC s appeal, it could be argued that NEIC s
wi t hdrawal fromKirshenbaum s defense was in contravention of its
obl i gati ons under the policy. Under that circunstance, NEIC s failure

t o respond m ght be deenedits ownrejectionof the offer. Conversely,

10 We note that if Kirshenbaum had been unreasonable in
wi t hhol di ng hi s consent, NEI Cwoul d have gai ned t he ri ght under the
policytoforce asettlement. Because the district court found that
Ki r shenbaumwas reasonabl e i n resi sting settl enment, however, we do not
deci de whether NEIC s failureto exerciseitsright toforce settl enent
af t er an unreasonabl e rej ecti on coul d be const rued under section 27-7-
2.2 as NEIC s own rejection of a settlenment offer.
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it mght be argued t hat t he $100, 000 of fer di d not neet the statutory
criteria (because sone of the coverage had been exhausted by
expendi tures for defense costs) or that Kirshenbaum s rejection of the
first, $29, 000 of fer excused NEI Cfromsubm tting the second, $100, 000
of fer to him as doi ng so woul d have been futile. W take no position
on these possibilities. W note themonly to underscore that the
i ssues rai sed by the $100, 000 of fer differ fromthose rai sed by t he
$29, 000 of fer. Moreover, whet her an i nterest award above t he policy
limts under section 27-7-2.2 shoul d be i nposed upon NEI C based upon
any i nmputed rejection of the $100, 000 of fer presents an unsettl ed
guestion of Rhode Island | aw.

We have repeat edl y adnoni shed parties that "[n]o precept is
nore firmy settledinthiscircuit thanthat theories not squarely
rai sed and seasonably propounded before the trial court cannot

rewar di ngly be advanced on appeal ." Lawton v. State Mut. Life Ins.

Co., 101 F. 3d 218, 222 (1st Gr. 1996). This precept takes on an added
si gnificance whenthis Court is confronted, as here, with a questi on of
first inpression under state |l aw. We have exam ned the record to
det ermi ne whet her the district court's failure to address the $100, 000
of f er was si npl e oversi ght or a consequence of Clauson's failureto
present thisissue properly beforethe court. Either way, giventhe
present state of the record, we can understand why t he di strict court

may have over| ooked t he di ff erence bet ween t he $29, 000 and t he $100, 000
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offers. Tothe extent that Clauson's argunents bel owcan bereadto
argue t he $100, 000 of fer, these argunents are not a nodel of clarity.
As a consequence, the recordis equivocal as tothe issue of waiver on
t he significance of the $100, 000 offer.

We concl ude, therefore, that the i ssues rai sed with respect
to t he $100, 000 of fer woul d benefit fromaninitial eval uati on by the
district court, withits greater famliarity wththe parties andtheir
course of dealingthroughout thislitigation. W remand to that court
to determ ne whether Clauson "squarely raised and seasonably
propounded” his argument as to the $100, 000 offer. |If the court
det erm nes that C auson has preserved this argunent, the court shoul d
then proceedtoruleonthe nerits. Inremanding for this purpose we
do not retainjurisdictionof thecase. |f thereareto be any further
appeals fromthe decision of the district court relating to the
$100, 000 offer, they nmust be filed anew.

Affirnmed as to NEIC s appeal and as to 0 auson's cross- appeal
totheextent it relatestothe $29, 000 offer: renmanded for further

proceedi ngs consi stent with the opinion herein.
No costs.
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