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CYR, Senior Circuit Judge. Plaintiff Claire A. Straughn

urges us to vacate several summary judgnent rulings whichultimtely
prompted the district court to dism ss her clainms against Delta
Airlines, Inc., alleging gender discrimnationunder Title VIl of the
Civil R ghts Act of 1964, as anended, 42 U.S. C. § 2001, et seq., race
di scri m nation under 42 U.S. C. § 1981, and breach of contract, w ongful
term nati on, and def amati on under New Hanpshire | aw. Lastly, she seeks
to set aside the summary judgnent entered agai nst her on Delta’'s
counterclaimfor reimbursement of certain workers’ conpensation
benefits i nadvertently di sbursed to her inthe first i nstance. W
affirmthe district court judgnent in all respects.
I
BACKGROUND

St raughn began her enpl oyment with Delta in Cct ober 1983, as
a reservations agent. In January 1995, she becane a sales
representativeinits Boston Marketing Ofice, responsi ble for an area
whi ch i ncl udes Vernont and West ern New Hanpshi re. She was one of five
worren, as wel |l as the only African Arerican, anong t he fourteen sal es
representatives in the Boston Marketing Ofice. Her imediate
supervi sor was Zone Manager Hel en Mei nhol d, who reported directly to
Lou Gglio, District Marketing Manager.

On January 19, 1996, while on a sales call for Delta,

Straughn fell and broke her wist, which di sabl ed her fromwork for



nost of the ensuing period through March of 1997. Although she
returned towork during this period, on each occasi on she was unabl e to
continue for nore than a few days.

Under t he applicabl e Del ta enpl oynent policy, enpl oyees
infjuredonthejobwereentitledtothirteen weeks’ acci dent | eave, as

wel |l as accunul ated sick | eave, vacation tinme and full salary.

Nevert hel ess, these enpl oyees were obligated to rei nburse Delta for all
wor kers’ conpensati on benefits recei ved whil e absent on acci dent | eave,
pursuant to the following Delta policy statenent:

Personnel who receive weekly benefits for

occupational injury or illness under the

provi sions of applicable Wrker's (sic)

Conpensation | aws nust rei nmburse the Conpany

in an anount equal to the sum of all such

weekly benefits received for the period

duri ng whi ch the Conpany pays the enpl oyee's

wages, in whole or in part, under accident

| eave, sick l|leave, and disability benefit

pol i ci es.

ESIS, thethird-party admnistrator of Delta’ s sel f-insured
wor kers’ conpensati on pl an, nakes an i ndependent determ nationasto
whet her an enpl oyee is eligiblefor workers’ conpensation benefits,
based on the controlling workers' conpensation |aws and the

ci rcumst ances surroundi ng the work-related injury. ESISdisburses

wor kers' conpensation benefits directly to the eligible Delta

enpl oyee, notwi thstanding the fact that the enpl oyee continues



to receive full salary fromDelta pursuant to its accident | eave
policy. \While the pertinent policy statenent, supra, obligates
an enpl oyee absent on accident |eave to reinmburse Delta for all
wor kers' conpensation benefits received fromESIS while on full
salary, once an enployee's accident |eave, accunul ated sick
| eave and vacation tinme have been exhausted the enployee is
renoved fromthe Delta payroll and thereafter retains whatever
wor kers' conpensation benefits are received from ESI S.

Thus, Straughn received three forns of remuneration
while on accident |eave. First, during the fourteen-nonth
period she was unable to work, she received her regular Delta
sal ary. Second, from January 25 through July 4, 1996, she
received $11,608.86 in workers’ conpensation benefits through
ESI S. Third, she received periodic checks from ESIS as
rei moursenment for nedical expenses directly related to her
injury, including nedical bills, prescription costs, and travel
expenses to and from nmedi cal appointnents.! Notw thstandi ng her

obligation to remt the $11,608.86 in workers’ conpensation

1Al t hough the parties have not addressed the matter, these
rei mbursenents appear to have been made in accordance with Mass.
Gen. Laws ch. 152, 88 30 & 45, which require insurers to furnish
injured enployees with "adequate and reasonable health care
services, and nedicines if needed, together with the expenses
necessarily incidental to such services . . . ," see id. § 30,
as well as reinbursenent for "reasonable travel expense
incidental"” to physician exam nations requested by the insurer
or the insured, see id. § 45.



benefits received from ESIS during her absence from work,
Straughn failed to do so.

Meanwhi | e, Delta inadvertently continued to disburse
Straughn’s full salary from July 5, 1996, until her eventual
return to work in March, 1997, even though her entitlenent to
full salary had expired on July 4, 1996, pursuant to the
accident |eave policy. Furthernore, the admnistrative
enpl oyees responsible for disbursing Straughn’s salary were
neither aware that she had received and retained workers’
conpensation benefits, along with her regular Delta salary, from
January 25 through July 4, 1996, nor that her Delta salary
continued to be disbursed sone nine nonths beyond the tinme she
was entitled to receive it.? In March of 1997, upon di scovering
its error, Delta conducted a thorough review of all anmounts
di sbursed to Straughn since her injury.

Shortly after returning to work in April of 1997,
St raughn was asked by G glio, on two separate occasi ons, whether

she had received workers’ conpensation benefits in addition to

°The confusi on appears to be explainable, at |east in part,
by the fact that during the time Straughn received workers’
conpensation benefits through ESI'S, she coordi nated her receipt
of the benefits solely with Catherine Ackles, an enployee of
ESIS, and did not deal directly with any Delta enployee.
Nonet hel ess, Delta acknow edges, as its error, the breakdown in
its comrmunications with ESIS. Thus, Delta has not sought to
i npose responsibility upon Straughn for the receipt of these
overpaynents in the first instance.
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her salary while absent on accident |eave.® On each occasion,
Straughn denied receiving workers’ conpensation benefits,
expl ai ning instead that she had received noney which she used
for meals and ot her expenses relating to her injury.*

At her deposition, however, Straughn recalled these
conversations with Gglio as follows:

A. [Gglio] said to ne . . . "By the way,

di d you receive any noney from
conpensati on?"

And what did you answer?

A. | told him no. The noney that
conpensation gave nme | used to order
out ny neals, to help take care of
mysel f, because | was not able to do
anything. | had no support system.

Q Could you have said . . . "No, they
gave ne noney for food, transportation
and expenses directly related to ny
accident"?

SUpon returning to work, Straughn was asked by Gglio to
sign and backdate certain personnel forns relating to her
injury. Apparently, these forms were to have been conpl eted at
the time of her injury, rather than when she returned to work.
Straughn refused to do so.

4Al t hough neither party clearly defines the contours of
ESIS's obligation to reinburse Delta enployees for certain
injury-related expenses, each has assuned that though travel
expenses and certain nmedical costs are reinbursable by ESIS
food and ot her personal costs are not. Their assunpti ons appear
to be based on the obligations inposed by Massachusetts | aw.
See Mass. Gen. Laws ch. 152, 88 30, 45. There is no record
evidence that any Delta or ESIS policy required that Delta
enpl oyees be reinbursed for food and sim | ar personal costs in
t hese circunstances.



A. | could have said sonething like that.

(Enmphasi s added) .

After Straughn repeatedly denied having received
wor ker s’ conpensation benefits — an assertion flatly
contradi cted by the business records maintained by both Delta
and ESIS — G glio relayed her responses to Mchelle MColly,
Senior Analyst in the Delta Personnel Department.> MColly
instructed Gglio to approach Straughn again and obtain her
witten response. At the same time, Gglio was instructed to

suspend Straughn pending further investigation.

5Straughn contends on appeal that her responses to these
inquiries were m xed and anbi guous, rather than direct denials.
Thus, she argues, G glio should have sought clarification from
her first, rather than sinply reporting to his superiors that
she had denied receiving workers' conpensation benefits. The
district <court succinctly attended to that contention as
foll ows:

Straughn's seemngly odd (and ostensibly
anbi guous) 'no, but yes' response to
Gglio's inquiry about her receipt of
wor kers' conpensati on benefits makes perfect
sense in context and s, in fact,
unambi guous. She deni ed receiving workers'
conpensation benefits from ESIS (which she
was obligated to sign over to Delta), but
acknowl edged that ESIS had honored her
periodic requests for reinbursenent of
medi cal, travel, and rel ated expenses. That
response sinply did not jibe wth the
records nmaintained by Delta and its agent,
ESI S.

District Court Opinion, at 11.



Following the conversation with MColly, Gglio
i nqui red of Straughn in the presence of two Delta supervisors —
Hel en Meinhold and Tom Keating — regarding whether she had
recei ved workers’ conpensati on benefits while on accident | eave.
St raughn responded that she had not, stating once again that she
had sinply received checks to conpensate her for costs related
to nedical treatment, transportation, and neals.

G glio thereupon suspended Straughn, as instructed, and
requested that she reduce her statement to writing. Prior to
providing Gglio with her witten response, however, Straughn
consulted with an attorney who had been representing her in a
related tort action against the owner of the prem ses at which
her injury occurred.

Hel en Mei nhol d | ater recounted Straughn’s responses to
Gglio's inquiry as follows:

A. [Gglio] asked [Straughn] whether she

had received any additional nonies in
addition to her paycheck.
And what was her response?

No; t hat she only had gotten
rei mbursenent of sonme nedi cal expenses.

Subsequently, Straughn recalled the interrogation by
Gglio:

| was called into Lou [Gglio's] office and
asked if I had received noney from



conpensation to which | initially responded
no, but went on to explain to himas | had
in the past that | had received noney from
conpensation to help with ny expenses such
as food, nmedicine, transportation, etc.

(Enmphasi s added) .

The written response Straughn thereafter submtted to
G glio explained as foll ows:

When | spoke to ny attorney she advised ne

[that] until she had an opportunity to | ook

into this[,] do not advise of conp noney.
When | spoke to [ Cat herine Ackl es] again she

reiterated [the] above info. Al so was
advi sed by attorney & [ Cat herine Ackl es] all
will be settled. Wen Lou [Gglio] asked ne
if | received conp, all | thought of was

attorney advise [sic].

(Enphasi s added). Thus, the witten response provided by
Straughn admits that she intentionally msled Delta — albeit
ostensibly on the advice of counsel —regarding her receipt of

wor kers’ conpensati on benefits while continuing to receive full
salary from Delt a.

Consequently, on May 8, 1997, G glio reconmended t hat
Straughn be term nated from her enploynment due to dishonesty.
Foll owi ng further review, MColly recomended that Straughn be
required to remt the $11,608.86 in workers’ conpensation
benefits wongfully retained, and either resign or face
di schar ge.

Thereafter, acting on these recommendati ons, Director
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of Equal Opportunity Richard Ealey term nated Straughn's
enpl oynment due to her dishonesty in responding to the repeated
inquiries regarding her receipt of workers’ conpensation
benefits. Director Ealey, hinself an African Anerican,
expl ained that it was Straughn's di shonesty which distingui shed
her conduct from that of other enployees who had not
spont aneously reinbursed Delta after receiving workers

conpensation benefits in simlar circunstances.

St raughn comrenced an i nternal grievance procedure with
the Delta adm nistrative appeals board. In due course, the
board, conprised of MColly and another nember, recommended to
Director Ealey that Straughn be reinstated. The appeal s board
nei t her assigned reasons for its recomendati on nor prescribed
conditions for the reinstatement, except that Straughn rei nburse
Delta for all workers’ conpensation benefits wongfully
r et ai ned.

At that point Gglio offered Straughn enpl oynent as a
Sales Staff Assistant, a new position with no direct sales
responsibilities, at an annual sal ary of $39, 696 rather than the
$46, 462 salary she formerly received. After Straughn accepted
the offer, Delta placed a "final warning" letter in her

personnel file: the nost severe disciplinary action short of

11



outright term nation.?®

Fol l owi ng her reinstatenment, Straughn brought suit in
the United States District Court for the District of New
Hanpshire. Delta answered and counterclaimed for the $11, 608. 86
in workers’ conpensation benefits retained by Straughn, then
nmoved for summary judgnment on all clains, as well as its
counterclaim contending that Straughn had been di scharged for
a legitimate, nondiscrimnatory reason: i.e., her persistent
| ack of candor in responding to legitimate inquiries regarding
her wrongful retention of workers’ conpensation benefits.

After determning that Straughn had presented no
conpetent evidence that Delta had tendered a pretextual reason
for termnating her enploynent, the district court granted

sunmary judgnment against Straughn on the gender and race

The “final warning” letter stated, in relevant part:

Even if you did not intend to keep these
over paynents, your failure to nonitor these
paynments and to fully advise Delta of these
over paynments causes us great concern wth
respect to your ability to be a reliable and

effective Sales Representative. As you
know, that position entails great autonony
and responsibility, including the handling

of conpany resources, and we do not believe
you shoul d hold such a position at this tinme
considering the way you handled these
over paynents. Consequently, we have deci ded
to reinstate your enploynment as a Sales
Staff Assistant.

12



di scrimnation clainms, as well as all state-law clains. At the
sane tinme, the district court directed summary judgnment for
Delta on its counterclaim

I

DI SCUSSI ON

A. The Title VII and Section 1981 C ai ns.

1. The Standard of Review and Burden Shifting Franework.

Sunmary judgnment rulings are reviewed de novo, see

Mul ero- Rodriguez v. Ponte, lInc., 98 F.3d 670, 672 (1st Cir.

1996), after considering the record evidence "in the |ight npst
favorabl e to, and drawi ng all reasonabl e i nferences in favor of,

t he nonnmoving party.” Feliciano De La Cruz v. El Conqui stador

Resort & Country Club, 218 F.3d 1, 5 (1st Cir. 2000). The

sunmary judgnent ruling is to be upheld provided "the pl eadi ngs,
depositions, answers to interrogatories, and adnm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to a judgnent as a matter of law." Fed. R Civ. P
56(c). Mor eover, "[e]lven in enploynment discrimnation cases
where el usive concepts such as notive or intent are at issue,
this standard conpels summary judgnment if the non-noving party
rests merely upon_conclusory all egations, inprobable inferences,

and unsupported specul ation." Feliciano, 218 F.3d at 5 (quoting

13



Medi na- Munoz v. R.J. Reynolds Tobacco Co., 896 F.2d 5, 8 (1st

Cir. 1990)) (internal quotation marks om tted) (enphasis added).

Where, as here, no direct evidence of discrimnation

was proffered by the plaintiff, we apply the McDonnell Dougl as -

Burdi ne - Hicks burden-shifting analysis to the Title VII and

Section 1981 cl ai ns. See Conward v. Canbridge Sch. Comm , 171

F.3d 12, 19 (1st Cir. 1999). Under that famliar regimen the
plaintiff "nust carry the initial burden . . . of establishing

a prima facie case of . . . discrimnation." MDonnell Dougl as

Corp. v. Green, 411 U. S. 792, 802 (1973).
I n empl oyment discrimnation cases, the plaintiff nust
make a prima facie

showing that: (1) [she] is a nember of
a protected class; (2) [her] enployer took
an adverse enploynment action against [her];
(3) [she] was qualified for the enpl oynent
[ s]he held; and (4) [her] position remined
open or was filled by a person whose
qualifications were simlar to [hers].

Rodri guez- Cuervos v. Wal -Mart Stores, Inc., 181 F.3d 15, 19 (1st

Cir. 1999) (citing St. Mary's Honor Cir. v. Hicks, 509 U S. 502,

506 (1993); MDonnell Douglas, 411 U. S. at 802; Conward, 171

F.3d at 19)).
We shall assune, w thout deciding, that Straughn
proffered sufficient conpetent evidence to establish prim facie

claims based on race and gender discrimnation. At that point

14



it became necessary for Delta to articulate “a legitimate,
non-di scrim natory reason for its adverse enpl oynment action[,]"

id. (citing McDonnell Douglas, 411 U.S. at 802; Shorette v. Rite

Aid of Miine, lInc., 155 F.3d 8, 12 (1st Cir. 1998)), by

i dentifying enough adni ssi bl e evidence to “support a [rational]
finding that unlawful discrimnation was not the cause of the
enpl oynment action." Feliciano, 218 F.3d at 5-6 (quoting Hicks,
509 U. S. at 507) (internal quotation marks omtted).

Delta proffered conpetent evidence that Straughn was
di sm ssed due to her dishonesty in repeatedly attenpting to
m slead a supervisor regarding her wongful retention of
wor kers’ conpensation benefits in violation of Delta policy.
Ri chard Eal ey, the Delta official ultimately responsible for the
di sm ssal action, attested that though there had been other
instances in which Delta enployees had not spontaneously
surrender ed wor ker s’ conpensati on checks in simlar
circumstances, he was "not aware of any situation where the
i ndi vi dual deni ed [ havi ng received such checks] when
guestioned. "

Wher e, as her e, t he enpl oyer proffers “a
nondi scrim natory reason for its action, the burden shifts back

to the plaintiff to show that the reason . . . was 'a coverup'

for a "discrimnatory decision."" 1d. at 6 (quoting MDonnel

15



Dougl as, 411 U. S. at 805). At that point, Straughn’s "burden of
produci ng evidence to rebut the stated reason for [Delta’ s]
enpl oynent action nmerge[d] wth the wultinmate burden of
persuadi ng the court that she [was] the victim of intentiona

discrimnation.”" 1d. (quoting Texas Dep’'t of Cnty. Affairs v.

Burdi ne, 450 U S. 248, 256 (1981)) (internal quotation marks
onmi tted). Straughn failed to generate a genuine issue of
mat eri al fact regardi ng whet her she was di scharged due to either

her race or gender.

2. Pretext and Di scrim natory Ani nus.

At the ultimate stage in the burden-shifting anal ysis,
it would have been necessary that Straughn persuade the
factfinder that she experienced unlawful discrimnation at the

hands of her enployer, see Thomas v. East man Kodak Co., 183 F. 3d

38, 56 (1st Cir. 1999), cert. denied, --- US ----, 120 S. Ct.

1174 (2000) (citations omtted), by "present[ing] sufficient
evi dence to showboth that the enployer's articul ated reason for
[the discharge was] a pretext and that the true reason [was]
discrimnatory[,]" id. (enphasis added) (internal quotation

mar ks and citations omtted). E.g., FEernandes v. Costa Bros.

Masonry. lInc., 199 F.3d 572, 581 (1st GCir. 1999) (“[T]he

plaintiff nmust show both that the enployer’s 'proffered reason

is a sham and that discrimnatory aninus sparked [its]

16



actions.'") (quoting Conward, 171 F.3d at 19). The “sane
evidence used to show pretext can support a finding of
discrimnatory aninus if it enables a factfinder reasonably to
i nfer that unlawful discrimnation was a determ native factor in
t he adverse enpl oynent action." Feliciano, 218 F.3d at 6.
Thus, we nmust determ ne whet her the conpetent evi dence
proffered by Straughn, together with all reasonable inferences
whi ch may be drawn in her favor, raised “a genuine i ssue of fact
as to whether [her] term nation, [and/or the denotion foll ow ng
her rehire, were] nmotivated by [either race or gender]

di scrim nation." Santi ago-Ranps v. Centennial P.R. Wreless

Corp., 217 F.3d 46, 54 (1st Cir. 2000) (citations and quotations
omtted). The sunmary judgnent nust be set aside if the record
i ncludes sufficient conpetent evidence from which a reasonabl e
jury “could (although it need not) infer that the enployer's
cl ai med reasons for term nating [the] enpl oynent were pretextual
and that the decision was the result of discrimnatory aninus."

Dom nquez-Cruz v. Shuttle Caribe, Inc., 202 F.3d 424, 431 (1st

Cir. 2000). Finally, we nust “exercise particular caution
before [sustaining] summary judgnment[s] for enployers on such

i ssues as pretext, notive, and intent." Sant i ago- Ranpns, 217

F.3d at 54 (citing Hodgens v. General Dynamics Corp., 144 F. 3d

151, 167 (1st Cir. 1998)).

17



Straughn insists that the rationale Delta ascribes for
di scharging her —the alleged efforts to conceal her w ongful
retention of workers’ conpensati on benefits —was pretextual and
its actual intent was discrimnatory. The record does not bear
out her contention.

It is undisputed that Director of Equal Opportunity
Ri chard Eal ey, after review ng the dism ssal recomendati ons by
Mchelle MColly and G glio, ultimtely was responsible for
term nating Straughn's enploynent. Yet there is no record
evidence, nor has Straughn contended, that either Ealey or
McCol |y harbored any race-or-gender-based aninus. | nst ead,
Straughn mai ntains that G glio, her internedi ate supervi sor, was
in a position to influence Ealey, the ultinmte decisionmaker;
t hus, she argues, Gglio indirectly brought about her wongfu

termination for discrimnatory reasons by presenting the

ultimte decisionmker with a pretextual justification.

St raughn cont ends in particul ar t hat Gglio
intentionally inquired in an anbiguous manner regarding her
recei pt of workers’ conpensati on benefits, then m scharacterized
her responses, as categorical rather than qualified, when
reporting to Ealey and MColly. She clains that Gglio's
discrimnatory intentions are evidenced (i) by workplace

utterances reflecting bias against African Americans and (ii) by

18



relatively undesirabl e work assignnents, unfair criticisnms, and
t he wi t hhol di ng of various perquisites and incentives avail abl e
to other Delta sales representatives.

Straughn also clains that the decision to rehire her,
following her internal appeal , denonstrates that Delta
managenent ultimtely realized that Gglio's rendition of her
responses had been contrived, whereas her actual responses were
accur at e. Simlarly, she insists that Gaglio unilaterally
denoted her to a position entailing reduced responsibilities and
salary even though Delta had recomended her unconditional
rei nstatement. Finally, Straughn argues that the discipline
initially inposed upon her — outright discharge — differed
materially fromthat neted out to another Delta enpl oyee who had
made sim lar statenents to Gglio in the past. W discuss these

contentions in turn.

a. The All egedly Discrimnatory Utterances
and Rel ated Workpl ace M streat nent

In order to sustain her burden of persuasion on
pretext, Straughn needed to denonstrate either that her
di sm ssal was (i) "nore likely notivated” by discrimnation than
by the explanation proffered by Delta, or (ii) the proffered
“expl anation [was] unworthy of credence” in circunstances where

t he suspect denial, taken together with other facts, suggests

19



such a notivation. Burdine, 450 U S. at 256 (citing MDonnel

Dougl as, 411 U. S. at 804-05); see also Fite v. Digital Equi pnent

Corp., 232 F.3d 3, 6-7 (1st Cir. 2000). The burden of
persuasi on on pretext may be net, inter alia, by show ng “that

di scrimnatory comments were nmade by the key decisionmker or

those in a position to influence the decisionmaker."” Santi ago-

Ranmps, 217 F.3d at 55 (discrimnatory coments by direct

supervisor, along with simlar coments by key decisionmker

constitute evidence of pretext where direct supervisor was
consulted by key supervisor during decisionmking process)
(enphasi s added).

(i) The "Southern Bl ack” Accent

Straughn testified on depositionthat Gglio frequently
used an offensive "southern black"”™ accent at neetings attended
by her and other Delta enployees. Although G glio denies the

charge, it nmust be credited at summary judgment. See id.

(citing DeNovellis v. Shalala, 124 F.3d 298, 308 (1st Cir
1997)) .

For present purposes, we assune arguendo that there are
circunstances in which use of an offensive “southern bl ack”
wor kpl ace accent, by a superior in a position to influence the
key deci si onmaker, woul d constitute probative evidence that the

proffered explanation for disciplining an enployee was

20



pr et ext ual . Cf. id. (Discrimnatory coments, by key

deci si onmaker and another person in position to influence
deci si onmaker, "could lead a jury to conclude that [the

enpl oyer's] proffered reasons for firing [plaintiff] were
actually a pretext for discrimnation."). As we have

acknow edged, “in conbination wth other evidence[,]” see

MM Ilan v. Massachusetts Soc’'y for Prev. of Cruelty to Ani mls,

140 F.3d 288, 300 (1st Cir. 1998), cert. denied, 525 U S. 1104

(1999), so-called “stray remarks” may permt a jury reasonably
to determ ne that an enployer was notivated by a discrimnatory
intent, id. But though such “stray remarks” may be material to

the pretext inquiry, “their probativeness is circunmscribed if

they were nade in a situation tenporally rempte fromthe date of

the enploynment decision, or . . . were not related to the
enpl oynent deci si on in guesti on, or wer e made by
nondeci si onmakers. " Id. at 301 (enphasis added) (citations

omtted). See, e.q., Santiago-Ranps, 217 F.3d at 55 (remarks

within two weeks of discharge probative of pretext); FEernandes,
199 F.3d at 583 (remarks at tine of enploynment action probative

of pretext); cf. MMIllan, 140 F.3d at 301 (renoteness

hei ght ened where at | east one of three remarks occurred several
years before chall enged enpl oynent action).

Al t hough statenents directly related to the chall enged

21



enpl oynent action my be highly probative in the pretext

i nqui ry, see Santiago-Ranps, 217 F.3d at 55; Fernandes, 199 F. 3d

at 583, nere generalized “stray remarks,” arguably probative of
bi as against a protected class, normally are not probative of
pretext absent sone discernible evidentiary basis for assessing

their tenporal and contextual relevance. Conpare McMIIlan, 140

F.3d at 301 (workplace remarks by nal e departnment head at tine
renote fromincident in dispute —regardi ng physical traits and
sexual activities of female co-workers, but bearing no direct

relationship to enpl oynent —hel d not probative of pretext where

chal l enged decision involved Ilower salaries for female

enpl oyees), wth Fernandes, 199 F.3d at 583 (comments by

deci si onnaker —including "I don't need mnorities”; “I don't
need residents on this job”; "I don't have to hire you |l ocals or
Cape Verdean people” — were not mere "stray remarks" where

chal | enged enpl oyment action concerned refusal to rehire dark-
ski nned residents of Cape Verdean descent). Accordingly, even
if we were to assune that the assertedly offensive workplace
“accent” is sonmehow suggestive of racial bias,” it would not be
significantly probative of pretext absent sone discernible

indication that its comunicative content, if any, materially

‘As concerns the gender-based di scrim nation claim however
we can discern no rel evance whatsoever in the “southern bl ack”
accent evi dence.
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erodes the stated rationale for the challenged enploynment
action.

Straughn proffered no evidence that G glio ever used
the nondescript “southern black” accent either during or in
relation to the challenged enploynent action. Nor is there
conpetent evidence fromwhich a rational factfinder mght fairly
infer that the comrunicative inport of the nondescript accent
pertained to enployment matters, let alone to Straughn or her
enpl oynment. | ndeed, Straughn herself has never intinmated either
a rationale or a circunmstantial predicate for reasonably
inferring that the “southern black” accent anpunted to anything
other than insensitive banter. Thus, Straughn’s naked ipse
dixit was insufficient to generate a genuine issue of materi al
fact.

Accordingly, we conclude that the “southern black”
accent allegedly used on occasion by Gglio, wthout nore, is
not probative of pretext on the part of Delta, given (i) the
absence of any discernible contextual or tenporal relationship
bet ween t he di scharge deci sion and the workpl ace accent used by
Gglio, (ii) the denonstrably self-sufficient basis for the
managenent recomendation by Ri chard Eal ey to di scharge Straughn
due to her persistent work-related dishonesty, and (iii) the

distinctly subordinate role Gglio played in the dism ssal
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deci si on.

(i) The Di sparate Wrkpl ace Treat nent

Straughn claims that Gglio singled her out for
inferior work assignnents, unfairly criticized her performnce,
and withheld various perquisites and inducenents accorded
simlarly situated sales representatives. The district court
determ ned that the evidence Straughn tendered to denpbnstrate
pretext was insufficient in light of the countervailing evidence
that Delta nanagenent reasonably believed that Straughn
repeatedly lied to her superiors regarding her receipt and
wrongful retention of workers' conpensation benefits while
absent on accident |eave and receiving full salary. See
District Court Opinion, at 24.8 After evaluating Straughn's
differential treatnment claim against the “totality of the
evidence . . . 'as part of an aggregate package of proof[,]""
Fernandes, 199 F.3d at 581 (citation omtted), we conclude that

the district court ruling is founded on adequate record support.

8The district court noted:

Straughn's conpl ai nt [ s] t hat Gglio
chastised her for being |ate and for driving
excessive mles, and that she was denied
rei moursement for donuts she says she
purchased for a custoner, arguably support
her discrimnation claim to sonme degree,
t hough t he persuasi ve val ue of such evidence
in [sic] not substantial.

District Court Opinion, at 24. W agree.
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Al t hough pretext may be established with evidence of
"differential treatment in the workplace[,]" id. (quoting

Mesnick v. General Elec. Co., 950 F.2d 816, 824 (1st Cir. 1991),

cert. denied, 504 U.S. 985 (1992)) (internal quotation marks

omtted), Straughn failed to sustain her evidentiary burden in
relation to the claimthat she was singled out for inferior work
assignnments. The record discloses that the Vernont and Western
New Hanpshire sales territory, to which Straughn initially was
assi gned, historically has generated | ower revenues than all but
one other sales territory within the Boston Marketing Office
area and accordi ngly has been selected in the past as a training
territory for relatively inexperienced sales representatives.

Nor did Straughn tender evidence that there was any
normal time frame within which sales representatives in training
customarily were transferred to nmore lucrative sales
territories. Simlarly, she proffered no evidence regardi ng any
criteria utilized by Delta in determ ning when newer sales
representatives were considered eligible for transfer to nore
desirable sales territories.

On the other hand, the record plainly discloses that
a white nmle sales representative drew the Mine sales
territory, which is conparable to the Vernont-Wstern New

Hampshire sales territory in ternms of the driving distances and
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relatively |low sales revenues. Yet Straughn proffered no
evi dence regarding the tenure of her counterpart in the Mine
sales territory. Finally, there is no record evidence that
Straughn’s experience or tenure differed in any materi al respect

from that of her predecessors in the Vernont-Wstern New

Hanpshire sales territory.

Si nce Straughn tendered no conpetent evidence that her
initial assignnent as a sales representative differed materially
fromthat of other relatively new sal es representatives in the
Boston Marketing Ofice, summary judgnent was appropriate. See

id.; Conward, 171 F.3d at 20 (“Where . . . the plaintiff in a

di sparate treatnent race [or gender] discrimnation case offers
conparative evidence . . . to raise an inference of racial [or

gender - based] discrimnation, [she] nust provide a suitable

provenance for the evidence by showing that others simlarly
situated . . . in all relevant respects were treated differently

by the enmpl oyer.”) (enphasi s added).

(ii1) Mscellaneous Evidence of Pretext

Simlarly, Straughn tendered insufficient ot her
evidence to generate a trialwrthy issue on pretext. Instead,
she sinmply pointed to evidence that G glio repri manded her for
tardi ness, driving excessive mles, visiting too few sales

accounts, and failing to generate adequate “shuttle” flight
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ti cket sales. She nmaintains that these criticisns were
unjustified, given the wundisputed evidence that (i) sales
representatives in the Boston Marketing Office were not required
to report to work at any particular hour; (ii) her sales
territory necessitated nore driving, as it is one of the two
| argest in geographic area; and (iii) it normally generates
fewer “shuttle” ticket sales.

Straughn relies alnmost exclusively upon the Thonas

case, which held that where poor work performance is the stated

reason for discharging an enpl oyee, pretext nay be established
by denonstrating that the eval uation process itself was tainted
by racial bias and that the plaintiff’s "abilities and
gqualifications were equal or superior to enployees who were

retained.” Thomas, 183 F.3d at 65 (quoting Goldman v. First

Nat'|l Bank of Boston, 985 F.2d 1113, 1119 (1st Cir. 1993))

(internal quotation marks omtted). The Thomas case is
i napposite.

There is no record evidence that Straughn’s discharge
was related in any way to work perfornmance. For that matter,
there is no evidence that Straughn ever received a “poor” work
eval uation. See id. at 62-63. On the contrary, follow ng the
only docunented review of her work performance with the Boston

Mar keting Ofice, Straughn received a “high” rating from none
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other than G glio and Meinhol d. Consequently, the present
contention provides no support for the claimthat Straughn was
subjected to "differential treatnment in the workplace.”
Fer nandes, 199 F.3d at 581.

Straughn also testified that wvarious privileges
avai l abl e to other sales representatives were withheld from her,
i ncluding authorization to: (a) provide clients with free
pronmotional flight tickets, (b) obtain reinbursenent for neals
while entertaining clients, and (c) work on a part-time basis
from a “virtual” home office. Nevert hel ess, she failed to
proffer conpetent evidence that she and these other sales
representatives were “simlarly situated” in all or even nost

rel evant respects. See Conward, 171 F.3d at 20.

(a) Free Pronotional Flight Tickets

Straughn asserts, in conclusory fashion, that all sal es
representatives in her office were permtted, at their
di scretion, to give pronmotional flight tickets to their
respective clients, whereas she "rarely” was allowed to do so.
She makes no attenpt to approximate the nunber of occasions on
whi ch pronotional flight tickets were made avail able to her or
to other Delta sales representatives. Instead, she focuses on
a single instance in which Helen Meinhold directed her to

recover a pronotional flight ticket which Straughn had made
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available to the spouse of a client. It is undisputed that
Delta policy contenplates that these pronotional flight tickets
are to be nmade available to Delta clients, not their spouses.
The record also indicates that the episode referred to by
Straughn occurred during the first six nmonths of her tenure as
a sales representative. Yet Straughn presented no conpetent
evidence that she and these other sales representatives were
simlarly situated, either in regard to tenure, experience, or
t he nunmbers of clients served.

(b) dient Entertai nment

Straughn asserts that sone sal es representatives were
rei mbursed for meal costs incurred while entertaining Delta
clients. The one person she names —Jane Martin — began work
with the Boston Marketing Office two weeks before Straughn.
Ot her than sim |l ar starting dates, however, Straughn tendered no
evidence that she and Martin were “simlarly situated,” nost
notably in regard to the particular characteristics of their
respective sales territories and clienteles. Moreover, Straughn

adm tted that she was never deni ed rei mbursenent. | nst ead, she

states that she was reprinmanded by Meinhold on one occasion for

pur chasi ng donuts for the personnel in a “couple of offices” and

warned not to do so again. See also note 8 supra.

(c) The “Virtual Hone Office” Privilege
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Straughn testifiedthat all other sal es representatives
in the Boston Marketing Ofice were granted the “virtual honme

office” privilege. See Mesnick, 950 F.2d at 824 (noting that

evidence of “differential treatnment in the workplace” supports
pretext claim. Yet Straughn points to no evidence that she and
t hese other sales representatives were simlarly situated.
Conpetent proof that the plaintiff was denied
privileges and opportunities available to simlarly situated
enpl oyees may constitute probative evidence that an adverse
enpl oynment action was notivated by discrimnatory aninus. See
Thomas, 183 F.3d at 63 (evidence that supervisors prevented
mnority enployee from nmeking inportant presentation and
wi t hhel d "appropri ate devel opnental opportunities” and conputer
training, all of which were accorded non-mnority enployees,
supports disparate treatnent claim. Straughn testified on
deposition that she nmade at | east three requests to work froma
virtual home office. The record also reflects that sonme sales
representatives were permtted to work from a “virtual” hone
office. Yet Richard Ealey denied Straughn perm ssion to do so
foll ow ng her extended absence from work, since her doctor had

advi sed that, though able to work, Straughn was not yet well

enough to drive an autonobil e —hence unable to service clients,

the primary responsibility of her position.
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As concerns Straughn’s previous requests to work from
a “virtual” honme office, one was deni ed by Meinhold and sever al
by Gglio. The record reflects that her first request to Gglio
was made within six nonths of her hiring. Straughn presented no
evi dence that other new sal es representatives were accorded the
privilege so early in their tenure. Wth regard to the other
requests which G glio denied, she points to no evidence (i) that
she was “simlarly situated” to any sal es representative who was
accorded the privilege, or (ii) that she net Delta s criteria
for evaluating such requests. | nstead, she sinply asserts in
conclusory fashion that everyone else was permtted to work
part-time froma “virtual” hone office. Thus, she failed to
present conpetent evidence that the proffered reason for the

chal | enged enpl oynent action was pretextual. See Fernandes, 199

F.2d at 581; Conward, 171 F.3d at 20; Mesnick, 950 F.2d at 824.

Mor eover, giventhe overwhel m ng wei ght of the evidence
that the proffered reason for the dism ssal action was both
sound and sufficient, the tenuous disparate treatnment evidence
presented by Straughn was plainly insufficient to enable a
reasonabl e factfi nder to conclude that G glio had fabricated the
report about Straughn’s prevarications relating to her w ongful

retention of the workers’ conpensation benefits.® Nothing nore

The other instances Straughn cites in relation to her
di sparate treatnment claimlack adequate evidentiary support as
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is exigible.

b. The Alleged Distortions of Straughn’s
Responses
Straughn |ikewise failed to generate a trialworthy

issue in relation to her claimthat G glio m scharacterized her
responses to his inquiries regarding her receipt and retention
of workers’ conpensation benefits. As the district court
appropriately noted, Straughn's deposition testinony, affidavit,
and witten statenment abundantly denonstrate her utter |ack of
candor in responding to these legitimte inquiries.

Upon initial inquiry by Gglio, as to whether she had
received "any nmoney from conpensation,” Straughn responded in
t he negative, then added that she had received noney "to order
out ny neals [and] to help take care of nyself . . . ." On the
second occasion, in the presence of two other supervisors,

Straughn agai n deni ed recei ving workers’ conpensati on benefits,

wel | . Wth regard to the authority to provide clients wth
pronmotional flight tickets, she points to no evidence that
Gglio was involved in any way. | nstead, Straughn herself

testified on deposition that it was Meinhold who restricted her
authority in this regard.

Straughn acknow edged that sonme, but not all, Delta sales
representatives were reinbursed for client nmeal costs.
Furthernmore, she neither presented evidence that she was not
rei moursed, nor that she was simlarly situated to those
enpl oyees who were regularly reinbursed. Thus, she failed to
generate a rational inference that any race-or-gender based bi as
har bored by G glio accounted in any way for the alleged
rejections of her requests for rei mbursenent. See Conward, 171
F.3d at 20.
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while allowi ng that she had recei ved rei mbursenments for certain
expenses. These responses were not only materially false, but
knowi ngly made, in that Straughn was well aware that she had
received and retained workers’ conpensation benefits nmeant to
conpensate her for |ost salary, while continuing to receive full
salary from Delta.

Straughn also received other checks from ESIS
representing reinbursenents for various expenses incurred in
connection wth her job-related injury, such as medical
servi ces, prescription drugs, and travel expenses incurred in
connection with medi cal appointments. Although food was not an
expense reimbursed by ESIS, it was anong those Straughn |isted
when G gli o asked whet her she had received noney for "expenses."
Curiously, Straughn now attenpts to characterize her response to

Gglio as an adm ssion that she had indeed received both

wor kers’' conpensation benefits and rei nbursenents for expenses

fromESIS. She reasons that since she |isted food —an expense

not eligible for reinbursenment from ESIS —her direct response

to Gglio that she had never received workers’ conpensation

benefits somehow acknow edged that she had indeed received

wor kers’ conpensation benefits.
She al so attenpts to rationalize her negative response

to Gglio as sinply a reference “to the prom sed workers’
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conpensation settlenent, not weekly benefits . . . .” Since she
has not el aborated, we are left to specul ate about the precise
details.

Thus, essentially Straughn sought —indeed still seeks
—to rationalize the obvious inaccuracies in her response to
G glio, which she attributes to inartful |anguage, as including

n accurate response to a guestion she was never asked. I n

contrast, Gglio and Delta managenment rationally assessed her
persi stent refusals to acknow edge her receipt and w ongful
retention of workers’ conpensation benefits as attenpts to
conceal the truth.

Undet erred, Straughn continues to defend her responses
as technically accurate in the sense that she did tell Gglio
t hat she had received food noney, which could only have derived
fromworkers’ conpensati on benefits since food is not an expense
related to nedical treatnment. This artful contention is belied
as well, however, by her own written subm ssion follow ng her
suspensi on by Delta:

VWhen | spoke to ny attorney[,] she advised

me . . . do not advise of conp npney. :
VWen [Gglio] asked nme if | received conp,
all | thought of was attorney advise [sic].

(Enphasi s added) .
Thus, Straughn admitted to an attenpt to conceal the

fact that she had received workers’ conpensation benefits while
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on acci dent | eave from her enploynment with Delta, albeit on the
advi ce of counsel. At a mninmm then, the sunmary judgnent
record unambiguously established that Straughn plainly

under st ood that she had received workers’ conpensation benefits

while on full salary, yet set out to conceal that fact from
Del t a.

No less inportantly, at this point in the burden-
shifting analysis the principal focus nust be upon whether

McColly and Ealey, the responsible Delta decisionmakers,

reasonably believed that Straughn |ied, rather than whether she

actually lied. "In assessing pretext, [our] 'focus nust be on
the perception of the decisionmaker,' that is, whether the
enpl oyer believed its stated reason to be credible."” Goldman v.

First Nat’'|l Bank of Boston, 985 F.2d 1113, 1118 (1st Cir. 1993)

(quoting Mesnick, 950 F.2d at 824; Gray v. New England Tel. &

Tel. Co., 792 F.2d 251, 256 (1st Cir. 1986)). As Straughn has
never claimed that either MColly or Ealey harbored a gender-
based or race-based bias, but rather that they were m sled by
Gglio's allegedly wongful recommendation that her enploynment
be termnated, in these particular circunstances it is the

reasonabl eness of G glio's belief alone which is controlling.

The record plainly denonstrates that G glio reasonably

regarded Straughn’'s responses to his inquiries as wongful
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attenmpts to conceal what he well knewto be so, based on Delta’s
busi ness records; viz., that Straughn had received and
wrongfully retained workers’ conpensation benefits from ESIS,
whil e continuing to receive her full Delta salary on accident
| eave. Gglio accordingly recommended that Straughn be
di scharged, due to her persistent dishonesty, pursuant to
| ongstanding Delta policy.

In these circunstances, norational trier of fact coul d
conclude that G glio did not reasonably believe that Straughn
had responded dishonestly when repeatedly confronted with the
documented fact that she had received workers’ conpensation
benefits, as well as full salary, while on accident |eave.
Thus, Straughn utterly failed to generate a trialworthy issue of

material fact as to whether G glio reasonably believed that she

had attenpted to m sl ead hi mregardi ng her recei pt and retention
of the workers’ conpensation benefits to which she was not

entitled.® A fortiori, she failed to generate a trialworthy

ONevert hel ess, Straughn now insists that Gglio "set [her]
up and then reported her," by asking whether she had received
wor kers’ conpensation benefits, rather than sinply telling her
t hat he knew she had, then presenting her with various repaynment
options. We can discern no animus in these attenpts to verify,
firsthand with Straughn, the docunented information that Gglio
had received. As the district court appropriately noted, in
t hese circunmstances Straughn cannot —

legitimately conplain that G glio knew the
answer to the question about her receipt of
wor kers' conpensation benefits before he
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issue as to whether MColly and Ealey reasonably accepted
Gglio s version of the relevant events.

C. The Rehiring Decision As Evidence of Pretext

Pretext may be established "'by show ng weaknesses,
i mplausibilities, i nconsi st enci es, i ncoherenci es, or
contradictions in the enployer's proffered legitimte reasons'

such that a factfinder could '"infer that the enployer did not
act for the asserted non-discrimnatory reasons.'" Santiago-
Ranps, 217 F.3d at 56 (quoting Hodgens, 144 F.3d at 168). For
present purposes, we shall assume, w thout deciding, that there
may be circumstances in which the decision to rehire a
di scharged enpl oyee constitutes conpetent evidence of pretext,
at least insofar as the rehiring plainly wunderm ned the

proffered justification for the original discharge. Ci.

Ni tschke v. McDonnell Douglas Corp., 68 F.3d 249, 252 (8th Cir.

1995) (evidence of enployee's conpetence, as denonstrated by
enpl oyer's decision to rehire, would have constituted evi dence
of pretext had inconpetence been the proffered ground for
original discharge). Even so, the summary judgnment record cane

up well short of the required evidentiary support for Straughn's

asked it. Put sinply, an enployer has a
legitimate right to expect t hat its
enpl oyees will respond in a truthful, non-

evasi ve manner to its questions .
District Court Opinion, at 26, n. 6.
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contention that the decision to rehire her in a different
capacity reflected an abandonnment of Delta’ s original position
that she had msled Gglio in the first instance.

Straughn insists that the decisionto rehire her, after
her i nternal appeal, indicates that upon consi dering her version
of the encounter with Gglio, Delta nmanagenent nust have
realized that Gglio had msled MColly and Ealey regarding
Straughn's responses to Gglio's inquiries. MColly, one of the
two Delta supervisors who participated in the internal appeal,
expl ai ned t he rational e for recomendi ng Straughn’s

rei nstatenment as foll ows:

[D] espite the fact that I . . . bel i eved
that [Straughn] had still done sonething
wong. and furthernore that she knew she had
done sonething wong, | did believe, after
meeting wth her, t hat there was a

consi derabl e anount of confusion in the
adm ni stration of the workers’ conpensati on,
or that it could have been handl ed better.
And Ms. Straughn did have a good record, and
several years wth the conpany, so we
decided that we should recomrend

anot her chance.

(Enmphasi s added) .

Asked to clarify what she neant by "confusion,"” MColly
stated that she had neither concluded that Straughn was confused
by Gglio's questions, nor that Straughn had retained the
wor kers’ conpensation paynments unwittingly. I nstead, MColly
expl ained: "l still believe that Ms. Straughn very likely knew
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that she had not been entitled to the paynments,” enphasi zing
that the appeals process had in no sense caused her to "question
the story that Lou G glio had been telling . . . [and] that
ultimately led to [ Straughn's] term nation.”

Plainly, then, the recommendation to rehire Straughn

was made notw t hstandi ng MColly’'s earnest belief that it was
very likely that Straughn know ngly had done “sonet hing wong.”
Furt her nore, McColly stated that t hough the workers’
conpensation disbursenents should have been managed nore
efficiently and that sonme actual confusion had indeed resulted,
Del ta nonet hel ess had been justified in discharging Straughn due
to her repeated attenpts to m sl ead.

Thus, there is no evidentiary support for the
contention that the appeals board hearing pronpted MColly to
conclude either that Gglio had msrepresented Straughn's
responses or that Straughn had been wongfully discharged.
| nstead, the record is clear that McColly recommended a "second
chance” based on Straughn’s overall enpl oynent record,

not wi t hst andi ng anpl e grounds for the dism ssal. Accordingly,

not only does the decision to rehire Straughn provide no support
for the claimthat the proffered reason for discharging her was
“unwort hy of credence,” Burdine, 450 U.S. at 256, it strongly

evi dences an absence of any forbidden aninmus on the part of
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Del t a.

Next, we turn to the contention that Straughn's
denotion to a position entailing reduced conpensation and
responsibilities, not wi t hst andi ng the uncondi ti onal
rei nstatement recommended by Del ta managenment, denonstrates t hat
Gglio harbored discrimnatory notives in recomending her
di scharge in the first instance. The record reflects that
McColly transmtted a nenorandum to Director of Equa
Opportunity Richard Ealey summarizing a discussion which had
taken place during the appeals process, as follows: "M
St evenson and | recomend [ Straughn’ s] request for reinstatenment
be granted and that she be required to reinburse Delta for the
over paynment . "

Subsequently, McCol | y expl ai ned t hat her recomrendati on
to Ealey was sinply that Straughn be reinstated, whereas the
particulars relating to her reinstatenent, i.e., position and
salary, were left to others. Furthernore, G glio denied any
role in determ ning that Straughn should be dempted after her
rehiring and Straughn neither identified nor presented any
evidence to the contrary. Thus, Straughn’s rehiring and
pl acenent in a position entailing reduced salary and
responsibilities provide no support for the claim that the

stated reason for her discharge was pretextual.
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d. The O her Di sparate Treatnent Evidence

Straughn next contends that the discipline Delta
adm ni stered to her was di sproportionately severe in conparison
with that nmeted out to one John Higgins, a white-male sales
representative who had worked under Gglio in the Boston
Mar keting O fice and supposedly engaged in conparabl e conduct.
The record reflects that Hi ggins was disciplined for falsifying
weekly sales reports relating to time spent with clients. Yet,
it also plainly establishes that Hi ggins readily acknow edged
the m srepresentations upon inquiry by Gglio. Consequent |y,
Delta sinply relegated Higgins to a l|less desirable sales
territory and placed a "letter of concern” in his personnel
file.

Evi dence that an enployer admnistered disparate
treatment to simlarly situated enpl oyees nay be conpet ent proof
that the explanation given for the chall enged enpl oynent action

was pretextual, see Conward, 171 F.3d at 19, provided the

pl aintiff-enployee can nmake a prelimnary showi ng “that others

simlarly situated . . . in all relevant respects were treated

[ more advantageously] by the enployer.” ld. at 20 (citing

Perkins v. Brigham & Wonen's Hosp., 78 F.3d 747, 751 (1st Cir.

1996)) (enphasis added) ("Reasonableness is the touchstone:

while the plaintiff's case and the conparison cases that [s]he
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advances need not be perfect replicas, they nmust closely
resenble one another in respect to relevant facts and
ci rcumst ances. ).

The district court correctly concluded that Straughn
and Higgins were not simlarly situated in certain relevant
respects. For one thing, their wongful conduct differed
materially. Although each m sled a supervisor, Straughn stood
to realize a substantial nonetary benefit through her deception
— nmore than $11,000 — whereas Higgins did not. Yet nore

i mportantly, unlike Straughn, Hi ggins forthrightly acknow edged

his msconduct when first conf ront ed, whereas Straughn

repeatedly attenpted to deceive G glio in an effort to concea
the fact that she had retai ned workers’ conpensati on benefits to
which she was not entitled. These "differentiating or
mtigating circunstances” unquestionably underm ned Straughn’s
attenpt to denonstrate that her conduct was simlar to Higgins's
in all material respects. See id. at 21. Consequently, her
di sparate treatment claimwas fatally fl awed.

As Straughn failed to generate a genuine issue of
mat erial fact regarding either pretext or disparate treatnent,
sunmary judgment was entirely proper on her gender and race

di scrim nation clains.

B. The State Law d ai ns
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1. W ongf ul Di schar ge

Straughn contends that the district court erred in
ruling that no trialworthy issue of material fact remnined
regardi ng her wrongful discharge clai munder New Hanpshire | aw.
Straughn all eged that Delta wongfully (i) discharged her for
refusing to backdate certain personnel forms at Gglio’ s request
upon her return to work in April 1997, (ii) then denoted her for
resorting to the internal appeals process.

In order to prevail on a wongful termnation claim
under New Hanpshire law, ®“a plaintiff nust establish two
el ements: one, that the enployer term nated the enploynent out
of bad faith, malice, or retaliation; and two, that . . . the
enpl oynment [was termn nated] because the enpl oyee perforned acts
whi ch public policy would encourage or . . . refused to perform

acts which public policy would condenn.” Short v. School Adm n.

Unit No. 16, 136 N.H. 76, 84, 612 A 2d 364, 369 (1992) (citing

Cloutier v. A&P Tea Co., Inc., 121 N. H 915, 921-22, 436 A. 2d

1140, 1143-44 (1981)). Bad faith or malice on the part of an
enpl oyer may be established under New Hampshire | aw where (i) an
enpl oyee is discharged for pursuing policies condoned by the
enpl oyer, (ii) the record does not support the stated reason for
the discharge, or (iii) disparate treatnent was adnmi nistered to

a simlarly situated enployee. See Cloutier, 121 N H at
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921-22, 436 A 2d at 1143-44.

Upon returning to work after her injury, Straughn was
asked by Gglio to conplete and backdate certain disability
forms to correspond with the date of her injury, nore than a
year earlier. See supra note 3. Straughn declined. Shortly
t hereafter her enploynent was term nated by McColly, on Gglio's
recommendat i on.

As the summary judgnent record plainly denonstrates,
see supra Section Il.A, Delta discharged Straughn based on its
wel | -founded belief that she had not responded honestly
regardi ng her receipt and retention of workers’ conpensation
benefits to which she was not entitled. |In these circunstances,
the mere tenporal proximty between (i) the occasion on which
Straughn refused to backdate the disability fornms and (ii) the
| at er recommendation by G glio that her enpl oyment be term nat ed
pales to insignificance against the overwhel m ng wei ght of the
evi dence underpinning the plainly legitimate rationale for the
di scharge decision by Delta. Accordingly, we need not address
the public policy issue Straughn endeavors to raise.

Furthernmore, there is sinply no validity to the claim
t hat Straughn was denoted by Delta for resorting to its internal
appeal s process. Follow ng her discharge on June 16, 1997, and

t he ensuing internal appeal, Straughn was rehired by Delta in a

44



position which carried reduced conpensation and entailed |ess
responsibility. Once again Straughn attenpts to elide the
obvi ous, however, by disregarding the indisputable reality that

Delta thereby voluntarily conferred a substantial benefit upon

her, notw thstanding her wongful conduct. Thus, no rational

factfinder reasonably could conclude that Straughn was
wrongfully demoted for resorting to the internal appeals

process.

2. Breach of Contract

Straughn faults the di sm ssal of her breach of contract
claimas well, which was based on the spurious thesis that she
was dismssed as a result of Delta's failure to nmonitor her
recei pt of workers’ conpensation benefits as provided in the
Delta Corporate Safety Handbook:

The supervisor should establish a protocol

for communi cation with the injured enpl oyee,
the medical provider and the workers’

conpensation admnistrator. . . . This
conmuni cati on wi || ensure t hat Delta
managenent s apprised of the injured

enpl oyee' s di agnosis, status, and prognosis
for return to work.

Straughn clainms that the district court incorrectly determ ned
that (i) she could not establish a breach of contract, since she
was not an intended beneficiary of the Delta policy statenent,
and (ii) no damages resulted from the alleged breach in any
event.
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Al though the district court did question whether
Straughn was an i nt ended beneficiary of the above-quoted policy,
its decision did not rest on that basis. Instead, the district

court assuned arguendo that the Delta policy statenent creates

an enforceable | egal obligation that Delta nonitor the workers’
conmpensation benefits received by its enployees. As the
district court decision in no sense rested on the basis
suggested by Straughn, her present argunment fails.

The alternative argunent is flawed as well. Assum ng,
as did the district court, that Delta was obligated, yet failed,
to nonitor her receipt of workers’ conpensation benefits,
Straughn cannot denonstrate that any harm flowing from the
failure to nmonitor was proximtely related to her discharge
"Damages are available only if the harm was a reasonably
foreseeable result at the tinme the parties entered into the

contract." | ndependent Mech. Contractors, Inc., v. Gordon T.

Burke & Sons, Inc., 138 N.H 110, 114, 635 A 2d 487, 489 (1993)

11The New Hanpshire Supreme Court has held that "an
enpl oyer's unil ateral pronulgation to present at-w || enpl oyees
of a statement of intent to pay and provide such econom c
benefits may be recogni zed under New Hanpshire | aw as an offer
to nodify their existing relationship by neans of a unil ateral
contract, which offer is subject to such an enployee's
acceptance by continued performance of his duties." Panto v.
Moore Bus. Forms, Inc., 130 N.H 730, 731, 547 A.2d 260, 261-62
(1988) (Souter, J.). Thus, statements in enployee handbooks
regardi ng benefits may give rise to enforceabl e contracts under
New Hanpshire law. See id. at 734-35.
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("[A] plaintiff may satisfy this requirement by specifically
provi ng that the defendant 'had reason to know the facts' at the
time the parties contracted and to foresee that the injury would
be a probable consequence of a breach."). Any breach of the
obligation to nonitor Straughn’s receipt of wor ker s’

conpensation benefits resulted in an overpaynent of benefits,

rat her than term nation of her enpl oynent.

As previously discussed at considerable |ength, see

supra Section Il.A., the termnation of Straughn’ s enploynment
directly resulted from her attenpts to conceal — through

di shonest responses to the inquiries initiated by Delta — her
retention of the inadvertently disbursed workers’ conpensation
benefits. Consequently, summary judgnent was entirely proper,
since the decision to term nate Straughn’s enpl oynment was in no
sense precipitated by any failure on the part of Delta to
monitor her receipt of workers’ conpensation benefits, as
di stingui shed fromher wongful retention of those benefits and
her prevarications concerning their retention.

3. Def amat i on

The remai ning state-lawcl aimal |l eged that Straughn was
defamed by Gglio following her reinstatenent. St raughn
testified on deposition that two coworkers told her that Gglio

said she had done sonething "very, very bad." This claim
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li kewise fails, since there can be no actionable defanmation

unl ess the offending statenment was false. See Nash v. Keene

Publ'g Corp., 127 N H 214, 219, 498 A 2d 348, 351 (1985)

(citing Duchesnaye v. Munro Enter., Inc., 125 N. H 244, 252, 480

A.2d 123, 127 (1984)). "To establish defamation, there nust be
evidence that a defendant failed to exercise reasonable care in
publishing, without a valid privilege, a false and defamatory
statement of fact about the plaintiff to a third party.”

| ndependent Mech. Contractors, Inc., 138 N.H at 118, 635 A. 2d

at 492 (enphasis added) (citations omtted). As previously

di scussed, see supra Section [I1.A, the record plainly

denonstrates that Straughn attenpted to m sl ead her supervisors
inan effort to conceal the fact that she had retai ned nore than
$11,000 in workers’ conpensation benefits to which she was not
entitled. Accordingly, summary judgnent was entirely proper.

C. The Delta Counterclaim

The district court granted summary judgnent on the
Delta counterclaim for $11,608.86, representing the total
wor kers’ conpensation benefits inproperly retained by Straughn.
Straughn insists that sunmmary judgnment was inappropriate since
Delta failed to establish the anount due.

Delta established its entitlenment to $11, 608.86, as

cl ai med, representing the workers’ conpensation benefits
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m st akenly di sbursed to Straughn between January 25 and July 4,
1996, while she remained on full salary with Delta. Donna
Crews, Delta Payroll Admnistrator, attested that she had

cal cul ated the m staken overpaynents to Straughn at not |ess

than $11,608.86.' Straughn cites no record evidence to the
contrary and Delta is entitled to reinbursenent in that anmount
pursuant to its “accident |eave” policy.

Accordingly, the sunmary judgnent entered on Delta’'s

counterclaimwas entirely proper.

CONCLUSI ON

The district court judgnment is affirnmed in all

respects. Costs are assessed agai nst appell ant.

SO _ORDERED.

20nce her accident and sick |eave benefits had been
exhausted, Straughn received full salary fromJuly 1996 t hrough
March 1997, when she returned to full-tine work. These sal ary

payment s total ed approxi mately $20, 000 in addi ti onal
overpaynments to Straughn. Nevert hel ess, at oral argunent,
counsel expl ai ned that though Delta was entitled to
rei mbursenent in the |arger anount, it intended to pursue only

its $11,608.86 counterclaimfor the period January 25 through
July 4, 1996, since its own oversight had enabled Straughn to
continue to receive full salary after July 4, 1996.
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