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STAHL, Senior Circuit Judge. Def endant - appel | ant

Al bert Gonzal ez- Ari nont appeals his conviction and sentencing
for aiding and abetting in an armed carjacking resulting in
death, 18 U.S.C. § 2119(3), and for use of a firearmduring and
in relation to a crime of violence, 18 U S.C. § 924(c).
Gonzal ez- Ari nont raises several issues. First, he appeals a
district court order denying a notion to dism ss his indictnent
for failure of the government to bring him to trial wthin
seventy days of indictnent as required by the Speedy Trial Act,
18 U. S.C. 88 3161-3174. Second, Gonzal ez-Arinmont argues that
his indictment and conviction for two separate counts invol ving
the sanme crim nal conduct violate the Double Jeopardy Cl ause of
the Fifth Anmendnment. Although represented by counsel, appell ant
has also filed a pro se brief, arguing that his attorney's
failure to raise the Double Jeopardy issue constitutes
i neffective assistance of counsel. Finally, Gonzal ez-Ari nont
appeals his sentence on the grounds that the district court
erred in using his juvenile adjudications in determning his
crimnal history and in reducing his crimnal history category
to Il rather than I. W affirm
| . Background
On Decenber 30, 1996, CGonzal ez-Arinmont and an

uni ndi cted (now deceased) coconspirator approached Santo Sant os

- 3-



Jordan and "carjacked" him at gunpoint. Gonzal ez- Ari nont and
the coconspirator took Santos Jordan to an ATM nmachi ne where
they forced himto wi thdraw cash from his bank account. Ten or
fifteen mnutes later they attenpted to force Santos Jordan to
wi t hdraw addi ti onal cash froma second ATM but were unable to do
so. Santos Jordan was shot and killed at sonme point that night.
The next day, after a brief chase, police apprehended Gonzal ez-
Arimont and his coconspirator in Santos Jordan's car

On June 11, 1997, Gonzal ez-Arinmont was arrested and
charged as a juvenile. That case was assi gned nunmber 97-141 and
a U S. Mugistrate ordered the appellant detained wi thout bail.
On October 16, 1998, alnmpst a year and a half |ater, the
district court issued an order transferring Gonzal ez-Arinont's
case to adult status under the same case nunber. Subsequently,
on Novenber 23, 1998, a grand jury issued a two count indictment
charging him with aiding and abetting in an arned carjacking
resulting in death, in violation of 18 U S. C. § 2119(3) (Count
) and with use of a firearmduring and in relation to a crinme
of violence in violation of 18 U S.C. § 924(c) (Count I11). This
case was assi gned a new nunber of 98-249. Apparently due to the
confusi on about the correct case nunber (which led the district
clerk's office to designate the already incarcerated defendant

as a fugitive in the adult case), Gonzalez-Arinmnt was not
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arrai gned under the new indictnent and hence did not enter a
pl ea.

On February 1, 1999, the seventieth day after the
return of the indictnent, the United States filed a notion
requesting a status conference on crimnminal case number 97-141,
the juvenile case. In turn, Gonzalez-Arinmont filed a nmotion to
dismiss the indictnent in the adult case nunmber 98-249 the next
day, on grounds of the alleged Speedy Trial Act violation. The
district court denied the motion to dism ss the indictnment on
two alternative grounds. First, the court found that, because
Gonzal ez- Ari ront had never entered a not-guilty plea wth
respect to the adult charges, the Speedy Trial Act clock had not
begun to run. Second, the court held that, even if the Speedy
Trial Act clock began running on the day the grand jury returned
the indictment on the adult charge, the governnent's request for
a status conference, albeit mstakenly filed under the juvenile
case nunber, was sufficient to stop the clock on the seventieth

day after the indictnent. United States v. Gonzal ez- Arinont,

Crim No. 98-249(SEC), R Doc. 8 at 3-4 (D.P.R March 8, 1999).

Here, appellant requests review of the district court's

determ nation that there was no Speedy Trial Act violation.
After the motion to dismss was denied, Gonzalez-

Arimont was arraigned and entered a plea of not guilty to the
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charges. Subsequently, on June 16, 1999, he pleaded guilty to
both counts of the indictnent. At the change of plea hearing,
Gonzal ez-Arimont did not raise his Double Jeopardy objection
(i.e., being indicted and convicted under two separate counts
involving the sanme crimnal conduct), but brings this issue
bef ore us on appeal. The record further indicates that Gonzal ez-
Arimont did not seek to preserve his right to appeal the Speedy
Trial Act issue.

The presentence report recommended that Gonzal ez-
Arimont's sentence for Count | be based on a crimnal history
category of 1V, yielding a sentencing range of 360 nonths to
life inprisonment. |In arriving at this determ nation, the
probati on department relied on information fromthe court for
M nors Affairs in Caguas, Puerto Rico, showing three juvenile
adj udi cations i nvol ving trespassing, a fight, and t he possessi on
of a single joint of marijuana.

At the sentencing hearing on March 23, 2000, the Court
heard an objection by Gonzal ez-Arinmont that crimnal history
category |1V over-represented his past history and that the
desi gnati on shoul d be adj usted downward to category |I. Although
the court agreed that there should be an adjustnment, it reduced
the crimnal history category to Il rather than | and then

determ ned that the appropriate inprisonnent range for Count |
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was 324 to 405 nonths. The court sentenced Gonzal ez-Arinont to
a term of 405 nonths on Count I, with an additional 60 nonths
for count 11, to be served consecutively. The inclusion of
Gonzal ez-Arinmont's juvenile adjudications in his crimnal
history and the determ nation of the court that Gonzalez-
Arimont's crimnal history should be downgraded to category 11
rather than category I, are the final issues Gonzal ez-Ari nont
rai ses on appeal .
1. Speedy Trial Act

Gonzal ez-Arinmont first asserts that the district court
erred in denying his notion to dismss the indictnent for
failure of the government to bring himto trial within the 70
days from indictnment required by the Speedy Trial Act.!? We
review the legal findings underlying a district court's Speedy
Trial Act ruling de novo and review factual findings for clear

error. See United States v. Rodriguez, 63 F.3d 1159, 1162 (1st

Cir. 1995). As a prelimnary matter, however, the governnent

argues that by voluntarily pleading guilty and by not

118 U.S. C. § 3161(c)(1) provides in pertinent part: "lIn any
case in which a plea of not guilty is entered, the trial of a
defendant charged in an information or indictnent with the
comm ssi on of an offense shall commence within seventy days from
the filing date . . . of the information or indictnment, or from
t he date the defendant has appeared before a judicial officer of
the court in which such charge is pending, whichever date | ast
occurs."
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simul taneously reserving the right to appeal any speedy tria
i ssue, Gonzal ez-Arinont waived his right to appeal the district
court's determ nation. W agree.

This court has not previously ruled on the question of
whet her a guilty plea precludes a defendant from appealing the

denial of his right to a speedy trial. See United States v.

Garcia-Martinez, 254 F.3d 16, 19 (1st Cir. 2001) (finding it

unnecessary to rule on the waiver question because the

substantive Speedy Trial Act claimlacked nerit); Acha v. United

States, 910 F.2d 28, 30 (1st Cir. 1990) (sane). But the
prevailing position in other <circuits has been that an
unconditional guilty plea waives Speedy Trial Act clainms on

appeal . Taylor v. United States, 204 F.3d 828, 829 (8th Cir.

2000) (holding that appellant's Speedy Trial Act claim was

wai ved by his plea of guilty); United States v. Bell, 966 F.2d

914, 915 (5th Cir. 1992) (holding that a defendant who know ngly
and voluntarily enters a guilty pl ea wai ves al

nonjurisdictional defects and that a Speedy Trial Act violation

is such a nonjurisdictional defect); United States v. Bohn, 956

F.2d 208, 209 (9th Cir. 1992) (sane); United States v. G nes,

964 F.2d 972, 976 (10th cir. 1992) (sane); United States v.

Pickett, 941 F.2d 411, 416-17 (6th Cir. 1991) (sane); Lebow tz

v. United States, 877 F.2d 207, 209 (2d Cir. 1989) (sane);
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United States v. Yunis, 723 F.2d 795, 796 (11th Cir. 1984)
(sane).

The Federal Rules of Crimnal Procedure specify "that
if a plea of guilty . . . is accepted by the court there wl
not be a further trial of any kind, so that by pleading guilty

t he defendant waives the right to atrial . . .." Fed. R
Crim P. 11(c)(4). |In the course of the change of plea hearing,

the court asked Gonzal ez- Ari nont whet her he understood that "by

entering a plea of guilty . . . there will be no trial and [ he]
wi Il have waived or given up [his] right to a trial as well as
t hose other rights associated with the trial . . .. " (Tr. of

Change of Plea, No. 98-249(SEC), R Doc. 42 at 5 (D.P.R, June
16, 1999).) Gonzalez-Arinmont answered in the affirmative. W
have previously held that, by waiving the right to a trial
t hr ough a guilty pl ea, t he def endant wai ves al

nonj uri sdictional defenses. See United States v. Cordero, 42

F.3d 697, 699 (1st Cir. 1994); Acevedo-Ranmps v. United States,

961 F.2d 305, 308 (1st Cir. 1992); Valencia v._United States,

923 F.2d 917, 920 (1st Cir. 1991). We now join with our sister
circuits and hold that a claimunder the Speedy Trial Act is a
nonj uri sdictional defense that is waived with an unconditi onal

guilty plea.



A defendant may, "[w]ith the approval of the court and
t he consent of the governnment, . . . enter a conditional plea of
guilty . . ., reserving inwiting the right, on appeal fromthe
judgnment, to review of the adverse determnation of any
specified pretrial notion." Fed. R Crim P. 1l1(a)(2). See

United States v._Caraballo-Cruz, 52 F.3d 390, 392 (1st Cir

1995) (holding that the waiver of all nonjurisdictional defects
under a gquilty plea is overcome when the parties enter a
condi ti onal pl ea agreement that expressly preserves the
defendant's right to raise an issue on appeal). But Gonzal ez-
Arimont made no attenpt at the time of his guilty plea to
reserve the Speedy Trial Act issue and we accordingly find that

he has waived his right to raise it on appeal.? See United

States v. Coffin, 76 F.3d 494, 497 (2d Cir. 1996) (finding that
t he defendant could not bring a Speedy Trial Act issue on appeal

where he had not reserved the right to appeal at the tinme of the

guilty plea).

°There may be cases in which denying the right to bring a
Speedy Trial Act claim on appeal, even in the absence of an
express reservation, will lead to a significant m scarriage of
justice. While we are concerned that Gonzal ez-Arinont spent
al nost a year and a half in detention as a juvenile, w thout an
arraignment, only then to be indicted as an adult, we see no
real mi scarriage of justice. In any case, the year and a half
t hat el apsed bet ween Gonzal ez-Arinont's arrest and i ndictnent is
not an issue on appeal before us and we accordingly do not
address it.

-10-



Gonzal ez- Ari nont additionally contends that the
district court's substantive holdings on the Speedy Trial Act
guestion were erroneous. Because we find that Gonzal ez-
Arimont's guilty plea precluded him from raising the speedy
trial issue on appeal, we need not address the substantive
findings of the district court.

[11. Double Jeopardy

Gonzal ez-Arinont's second argunment is that his
i ndi ctment and conviction for violations of both 18 U S.C. 8§
2119(3) and 924(c) violate the Double Jeopardy Clause of the
Fifth Amendment because the two counts concern the sanme crin nal
conduct. In making this argunent, appellant relies primarily on
a district court case which was reversed by this court, United

States v._Centeno-Torres, 857 F. Supp. 168 (D.P.R 1994), rev'd,

50 F.3d 84 (1st Cir. 1995). Centeno-Torres involved the sane

statutory provisions at issue in this case. W found on appeal
t hat Congress intended 8 924(c)'s firearmviolation "to serve as
a cunul ative punishnment in addition to that provided for the
underlying violent crine" and that the Doubl e Jeopardy Clause
was therefore not offended. 50 F.3d at 85 (citing Mssouri V.
Hunter, 459 U.S. 359, 367 (1983)). In a nulti-panel circuit,
uniformty of decision is achieved only by strict adherence to

previous holdings, with the function of overturning precedent
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reserved for the court sitting en banc. See Wlliams v. Ashl and

Eng'g Co., lInc., 45 F.3d 588, 592 (1st Cir. 1995); Lacy V.

Gardino, 791 F.2d 980, 985 (1st Cir. 1986). W accordingly are

bound by Centeno-Torres's holding that there is no Double

Jeopardy Cl ause violation in appellant's case; in any event, we
see nothing in appellant's argunent to convince us that Centeno-
Torres was wongly decided.?3

In a separate but related claimset forth in his pro
se brief, appellant further argues that his counsel rendered
ineffective assistance by failing to raise the Double Jeopardy
guestion di scussed above. Notwi t hstandi ng our usual practice of
requiring ineffective assistance issues to be reserved for a

collateral attack, United States v. Mala, 7 F.3d 1058, 1063 (1st

Cir. 1993) (citing cases), we can di spose of Gonzal ez-Arinont's
i neffective assistance of counsel claim now. The attorney's
failure to raise the Double Jeopardy question can hardly be
consi dered i neffective assistance in |light of the fact that the
argunment woul d have been contrary to clear precedent in this

Circuit. We have recogni zed an exception to the preference for

SBecause appellant's Double Jeopardy claimis contradicted
by clear precedent in this Circuit, and thus easily dism ssed,
we do not reach the government's alternative argunent that
Gonzal ez-Arinmont forfeited his right to have the claim
consi dered on appeal by failing to first raise it in front of
the district court.
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resolving ineffective assi stance argunents via coll ateral attack
where "the critical facts are not genuinely in dispute and the
record is sufficiently devel oped to all owreasoned consi deration

of an ineffective assistance claim" United States v. Natanel,

938 F.2d 302, 309 (1st Cir. 1991). Gonzalez-Arinont's claim
falls squarely within that exception and we find that it is
meritless.
V. Crimnal History

Gonzal ez- Ari nont has appealed his sentence on two
grounds, both concerning the evaluation of his crimnal history.
First, he argues that the three m sdenmeanors on his juvenile
record should not have been taken into consideration because
t hey were "expunged convictions” within the meaning of U S. S G
8 4A1.2(j), and thus not to be counted in calculating his
crimnal history. Alternatively, the appellant contends that,
even if the district court correctly included the m sdeneanors
inits crimnal history determ nation, it should have reduced

his crimnal history category to | rather than I
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A. Expungenent Question

In reviewing a sentence under the United States
Sentenci ng Guidelines ("the Guidelines"), "[we first determ ne
the applicability of [each guideline] to a particular case de
novo. After determ ning the guideline's scope and neaning, we
review the district court's factual determ nations for clear

error . . .." United States v. Cali, 87 F.3d 571, 575 (1st Cir.

1996) (citations and internal quotation marks omtted). At
issue in Gonzal ez-Arinont's appeal is the scope and neani ng of
U S S. G 8§ 4A1.2(j); we therefore review the district court's

determ nati on de novo.

The Guidelines specifically provide for «certain
juvenile adjudications to be considered in evaluating the

def endant's crimnal history. US S.G 8§ 4A1.2(d).* But the

“U.S.S. G 8§ 4Al1.2(d) provides as foll ows:
(d) O fenses Commtted Prior to Age Ei ghteen
(1) If the defendant was convicted as an adult and
recei ved a sentence of inprisonment exceedi ng one year
and one nonth, add 3 points under 884Al1.1(a) for each
such sentence.
(2) I'n any other case,
(A) add 2 points under 84Al.1(b) for each adult
or juvenile sentence to confinenment of at | east
sixty days if the defendant was released from
such confinement within five years of his
comencenment of the instant offense;
(B) add 1 point under 84Al.1(c) for each adult or
juvenil e sentence inposed within five years of
the defendant's comencenent of the instant
of fense not covered in (A).
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gui del i nes al so provi de that "sentences for expunged convictions
are not counted . . .." U S . S.G 8§ 4Al1.2(j). Gonzal ez-Ari nont
contends that juvenil e adjudications, under Puerto Rico |l aw, are
"expunged convictions” within the meaning of 8§ 4Al.2(j). We
find his argunent unpersuasive.
The Comentary to § 4Al.2(j) provides as follows:
A nunmber of jurisdictions have various procedures
pursuant to which previous convictions my be set
aside or the defendant my be pardoned for reasons
unrelated to innocence or errors of law, e.g., in
order to restore civil rights or to renove the stigm
associated with a crimnal conviction. Sentences
resulting from such convictions are to be counted
However, expunged convictions are not counted.
US S. G 84A1.2 cnt. n. 10.
The Puerto Rico Rules of Procedure for Mnors' Matters (the
"Rul es") order juvenile records of mnors to be sealed. 34 P.R

LAws ANN. App. I-A R 10.6 (1991). The | aw contenpl ates extensive

confidentiality and severely restricts access to the records.

Id., App. I-A R 10.2; see also, id., 8§ 2237(d). However, only
"where no probabl e cause has been determ ned, where no offense
has been perpetrated, or where conpl aints have been di sm ssed”
are the court records actually destroyed. 1d., App. I-A R 10.6.

The Rules thus suggest that juvenile records under
Puerto Rico |aw are sealed and kept confidential for reasons
that are not related to "innocence or errors of law " as

contenpl ated by the Commentary (since a concern with innocence
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or error instead leads to destruction of the records). The
Rul es specify that they are to be interpreted in part according
to the purpose of "provid[ing] for the <care, protection,
devel opnent, habilitation and rehabilitation of mnors,"” 1d., 8
2202(a), App. I-A R 1.2, suggesting that the confidentiality of
records i's designed to renpve stigm and encour age

rehabilitation. We held in United States v. Fosher, 124 F. 3d

52, 57-58 (1st Cir. 1997), that a set-aside under the Federa

Youth Corrections Act is "for reasons unrelated to i nnocence or
errors of law' and therefore not expungement. We now simlarly
hold that Gonzal ez-Arinont's juvenile adjudications, while
seal ed and kept confidential under Puerto Rico | aw, nost |ikely
for reasons of encouraging rehabilitation, were not "expunged"
within the neaning of the Guidelines and were properly included
in the calculation of his crimnal history.® 1In taking this
position, we are in agreenent with the majority of the circuits

that have considered the neaning of expungement under 8§

4A1. 2(j) . See, e.qg., United States v. Hines, 133 F.3d 1360,

1362-67 (10th Cir. 1998) (holding that "Application Note 10

SThe confidentiality of juvenile records contenplated by
Puerto Rico law is not threatened by our holding. The records
were provided to the sentencing court only, strictly for the
purpose of a determ nation concerning defendant's crim nal
hi story. W see no inconsistency between this process and the
policy of confidentiality.
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requires sentencing courts to analyze the true basis for
expungenment under state |law rather than relying on the varied

nomencl ature anong jurisdictions"); United States v. Nicol ace,

90 F.3d 255, 258 (8th Cir. 1996) (finding that the set aside
under the Federal Youth Corrections Act was enacted to
"encourage a youth's evolution into productive citizenship" and
is therefore properly included in calculating the crimnal

hi story score); United States v. McDonald, 991 F.2d 866, 871-72

(D.C. Cir. 1993) (holding that a set aside under the District of
Col unbi a Youth Rehabilitation Act is for the social objective of
rehabilitating juvenile of f enders and t herefore not

expungenent) .

B. Crimnal Hi story Category

In an alternative attack on the crimnal history
cal cul ati on, Gonzal ez-Arinmont contends that, even if the
district court properly took account of his juvenile
adj udi cations, it should have assigned hima crimnal history
category of | rather than Il. He argues that, given the m nor
nature of the offenses and the young age at which they were
commtted, even a category of Il over-represents his crimna

hi story.
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"[A] district court's discretionary refusal to depart
downward i s unrevi ewabl e unl ess the court believed it | acked the

authority to do so." United States v. Patrick, 248 F.3d 11, 28

(st Cir. 2001), petition for cert. filed (U S. Aug. 1, 2001)

(No. 01-5868). In this case, the district court undisputably
recogni zed its authority to depart froma strict application of
the Guidelines, since it did so in reducing Gonzal ez-Arinont's
crimnal history category fromlIV to Il. W therefore decline

to review the court's determ nation

Affirned.
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