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LYNCH, Circuit Judge. Petitioner John M MCanbridge

appeal s the district court's denial of his habeas corpus petition
challenging the constitutionality of his state conviction for
mans| aught er . A panel of this court had earlier reversed the
district court and granted his petition, holding: (1) that the
prosecution failed to di scl ose excul patory evidence and i nproperly
took advantage of the absence of this evidence in its closing
argunents, in violation of McCanbridge's right to due process; and
(2) that the Massachusetts Appeal s Court deci sion hol di ng ot herw se
was contrary to and an unreasonable application of «clearly

est abl i shed Suprenme Court |aw. MCanbridge v. Hall, No. 00-1621,

slip op. (1st Cr. Sept. 24, 2001). That opinion was w t hdrawn
when the full court subsequently granted the Comobnwealth's
petition for en banc review. W now affirmthe district court's
deni al of habeas corpus.

I.

John McCanbridge was charged in 1994 with first degree
nmur der, weapons vi ol ati ons and vari ous notor vehicle offenses. The
charges arose out of a shooting and a notor vehicle accident
i nvol ving McCanbridge and the victim Ri chard Doyle. MCanbridge
admtted to the shooting and said he acted in self-defense. The
jury rejected the nurder charge and the charge that he was
operating a notor vehicle after his |license had been revoked or
suspended, but it convicted him of rmanslaughter, unlaw ul

possession of a firearm operating a notor vehicle under the



i nfl uence of al cohol, and reckless operation of a notor vehicle.
He is currently serving a sentence of fifteen to twenty years.
We describe the facts pertinent to the grounds of

decision as they were found by the state court, Comonwealth v.

McCanbri dge, 44 Mass. App. C. 285, 690 N. E.2d 470 (1998), fleshed

out by other facts contained in the record and consistent with the
state court findings. W are bound to accept the state court
findings of fact unless MCanbridge convinces us, by clear and
convincing evidence, that they are in error. 28 U S C 8§
2254(e)(1). On no point has he done so.

McCanbri dge and Doyle were drinking friends and forner
co-workers. The two had been out drinking together at a bar in
Canbri dge on the ni ght of the incident, which occurred in the early
hours of Novenber 11, 1993. At the bar, MCanbridge argued with
the bartender, screaming at him either because of the television
set, or because of MCanbridge's attentions to the bartender's
girlfriend. Leaving the bar around one a.m, Doyl e and McCanbri dge
drove off together in Doyle's van.

At about two a.m, a state trooper observed a traffic
di sturbance on the Southeast Expressway, which was caused by the
van weaving through the southbound |anes and driving unusually
slowmy, about forty mles per hour, on this major road. The
trooper turned on his lights and siren in an attenpt to pull over
t he van, but the van continued to weave through the [ anes. The van
then accelerated to between fifty mles per hour and sixty-five

mles per hour and swerved into the cenment curbing on the right
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shoul der of the Expressway. After the van hit the right shoul der,
it fish-tailed across the road, turning perpendicular to the
Expressway and slowing to a speed of about thirty-five mles per
hour . The van then struck the cenent center median head-on,
hitting first on the front right side, then with the whol e front of
the van. The van went up into the air, rising several feet, and
| anded with the driver's side down, facing the wong way down the
road. The van then ski dded backwards about ten feet, rotating 360
degrees as it slid. The trooper also said that, as the van went
into the center nedian, he saw a head in the driver's seat area
the head smashed into the wi ndshield as the van hit the ground.
The trooper estimted that about two m nutes passed from when he
first saw the van until the crash, and that the van had travel ed
about two or two-and-a-half mles, weaving and then crashing.

A second witness, an off-duty state trooper, saw the van
weavi ng through the Expressway |anes, then fish-tailing into the
right shoul der, crossing the Expressway into the center nedian
rising up into the air, and landing on the driver's side. A third
W tness saw the van weaving across |anes, then actually rocking
back and forth before it hit the right shoul der, at which point it
shot straight across the road into the center nedian, and fli pped
ontoits side, landing wwth the driver's side down on the pavenent.

The trooper and other w tnesses found McCanbridge in a
fetal position in the area of the driver's seat, bleeding froma
head i njury. Rescue personnel had to renpove the van wi ndshield in

order to free MCanbridge from the vehicle. As the rescue
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personnel were renoving McCanbri dge' s outerwear, a derringer pistol
fell out of his clothing.

Doyl e had been thrown from the van and his head was
pi nned under the driver's side rear wheel so that only his body was

visible. H's clothing had been torn off around the neck area

| eaving his chest conpletely exposed. The state troopers at the
scene reported that his skin appeared blue or grayish, he was not
breat hi ng and he had no pul se, although one paranedic testified
that Doyle was still warmto the touch when the paramedic arrived.
There was no attenpt to resuscitate him Doyl e was pronounced dead
upon arrival at the hospital. He had been shot once in the right
cheek and once in the back (in the area of the right shoulder). He
al so had a head wound indicating that the back of his head had
struck or been struck with a |inear object that was at |east three
inches in length and had no sharp or rough edges. Doyle's blood
al cohol level was 0.22%

In the van, the troopers found a Smth & Wsson
sem automatic pistol; the safety was off and the gun was cocked,

| oaded, and ready to fire. The police also found a billy club with

blood on it that was consistent with Doyle's blood type and two
boxes of ammunition, each corresponding to one of the two guns.
Doyl e had been living in the van prior to the crash, and the van
was used by a honeless advocacy organization to transport
i ndividuals to shelters.

The prosecution's theory at trial was that MCanbridge

had shot Doyle and was driving the van, en route to dunping the
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body, when the crash occurred. McCanbridge admtted shooting
Doyl e, but argued he did so in self-defense. Mre specifically,
McCanbri dge cl ai ned that Doyle, in a drunken rage, was threatening
to shoot him for inplying that Doyle was a child abuser.
McCanbridge says that the derringer was Doyle's, which Doyle
hi nsel f had placed on the dashboard, as he was on his way to sel
the gun to a customer in Quincy.

McCanbridge testified that the argunent in the van had
its genesis in a conversation between Doyl e and hinself, a nonth or
so before the shooting. |In that conversation, MCanbridge says he
told Doyle that he had heard Doyl e had been convicted for child
abuse. Doyle, after initially denying the charge, admtted it was
true, said he had done his tine for it, and said he didn't want to
hear any nore. Doyle told McCanbridge that "if [ McCanbridge] ever
threw it up to him his face again . . . he'd put a bullet in
[ McCanbridge's] frigging head."

Despite this warning, MCanbridge says he raised the
topic again in the van, just prior to the shooting. MCanbridge
testified that the argunent began after |eaving the bar, when
McCanbri dge asked Doyl e, who was driving, to give himaride to his
ex-wi fe's house. Doyle said he had to make a phone call and |eft
t he van. When he returned, Doyle said he had to go to Quincy
because he had a custoner for a derringer pistol. Doyle pulledthe
derringer out fromunder the seat and threw it on the dashboard.
McCanbridge again asked to be taken to his ex-wife's, but Doyle

drove on toward Quincy. This angered McCanbridge and so he told
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Doyl e he was drunk and cal | ed Doyl e a nane i nplying that Doyl e had
abused a child. MCanbridge testified that Doyle then pulled out
a nine-mllinmeter Smth & Wsson from his waist band, and
t hreatened MCanbridge with it. McCanbridge testified that he
pushed downward on Doyl e's right hand, while Doyl e pushed upwards,
and that he begged Doyle to put the gun down. At the sane tineg,
McCanbri dge says he grabbed the derringer fromthe dashboard. He
saw Doyl e cock the hamrer of the Smith & Wsson, so he shot Doyl e
in the face with the derringer. MCanbridge testified he had no

menory of anything else until he woke up in the hospital.
According to a ballistics expert's testinony at trial,
Doyl e had been shot with the derringer pistol that fell out of

McCanbridge's clothing at the accident scene. The ballistics

expert testified that the derringer needed to be nanual ly | oaded,
woul d only bear two cartridges, and needed to be manually cocked
each tine the weapon was fired. He further testified that it would
take between thirteen and sixteen pounds of pressure to pull the

trigger, which he characterized as "a very heavy trigger pull." He

al so testified that he woul d expect a considerable flash when the
gun was fired, "enough to instantaneously brighten a darkened
room" The state trooper pursuing the van testifed that he saw no
flash or other light fromthe van's interior.

Aforensic chem st testified at trial for the prosecution
that, in her opinion, Doyle was shot while he was in the driver's

seat of the van; but at the tine of the accident, Doyle was



probably near the sliding passenger's side door and McCanbridge in
the driver's seat. This supported the prosecution's theory of the
case, which was that MCanbridge had shot Doyle sonetinme after
| eaving the bar, and then deposited his body in the back of the
van. She testified that Doyl e's bl ood was spattered i n a downwar d
and outward direction on the driver's side door in a nanner
suggesting a high-velocity inpact, such as from a gunshot wound,
wi th bl ood drippi ng down the door. This indicated that the van was
in an upright position when the bl ood spattered on the door. She
testified that the hardening around the edges of blood droplets
suggested that the blood on the upper part of the w ndow renmai ned
undi sturbed for about three mnutes and that the | arger quantities
of bl ood, dripping down the driver's side door, were undisturbed
for at |least five m nutes.

Bl ood matching Doyle's type was found on the driver's

seat and had soaked through the uphol stery into the cushion, and a

pool of Doyle's blood type had coll ected under the driver's seat.
There was al so blood on the seat of MCanbridge's jeans that was
consistent with Doyl e's blood; the forensics expert testified that
the stain was consistent with McCanbridge sitting in blood, rather
than nerely w ping up agai nst blood. More of the Doyl e-type bl ood
was found on the front |leg of MCanbridge's jeans; on a jacket

bel ongi ng to McCanbri dge, which the police found in the back of the

van after the crash; and on the billy club found in the van.
Doyl e' s bl ood was al so on the passenger's side sliding door, which

was of f the hinges at the bottom and open "like a flap." Fibers
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fromDoyle's sweater were fused to the | ower portion of the sliding
door, indicating that the sweater had struck the door with great
force. She also testified that, based on the stippling marks on
Doyl e's clothing, she believed the gunshot wound in Doyl e's back
was caused by a shot fired from a distance of three feet or
greater.

As for MCanbridge, the forensics expert found tissue,
hair and blood on the upper passenger's side corner of the
wi ndshi el d and on the passenger's side dashboard that appeared to
be McCanbridge's, as well as on the rear-view mrror (which was
detached from its proper place). McCanbridge's blood was al so
found on his sweater and the jacket he was wearing at the tinme of
the crash. The expert also found glass fragnents from the
wi ndshield and the passenger's side wndow in MCanbridge's
clothes, indicating that McCanbridge was probably in contact with
the passenger's side w ndow when it broke. (There was no such
evidence that Doyle had cone in contact wth the broken
w ndshi el d.)

The Commonwealth had a specialist In accident
reconstruction testify. He supported the w tnesses' nenories of
the crash, and opi ned that Doyl e's body nust have been ejected from

the fl appi ng passenger's side sliding door at the first inpact. He

also testified that, upon inpact, the occupants of the van would
have been thrown forward and to the right. He further testified

that the driver was likely to have been pinned behind the wheel.



The nedi cal exam ner who testified for the Commopnweal th
stated that the manner in which Doyle's inmpact wounds bled
suggested that it was possible that he was still alive at the tine
of the crash, but that he could not be sure. He based this upon
the fact that there was blood in the tissues surroundi ng the i npact
abrasions, which could indicate that Doyle's heart was still
punpi ng bl ood at the tinme of inpact, but that could al so be caused
by the body being turned nultiple tinmes.' The nedical examiner's
opi nion was that Doyl e was shot first in the cheek, froma distance
of six to eight inches to the right of the right cheek; this shot
probably woul d have killed Doyle within eight mnutes. He stated
that the second gunshot, to the upper right back shoul der area,
severed Doyl e's aorta and thus probably woul d have killed Doyle in
| ess than two to three minutes, and definitely in |l ess than eight

m nut es. He al so concluded that, based on the anount of bl ood

that Doyle had inhaled into his lungs, Doyle had tinme to take at
| east a few breaths between the two shots. Based on Doyl e's bl ood
al cohol content and the fact that Doyle had absorbed all the
al cohol in his stomach, the nedical exam ner estinated that Doyl e
had stopped drinking about ninety mnutes prior to being killed.
The nedical expert also testified that Doyle's head wound was
consistent with a blowfroma billy club, such as was found in the

van.

! He testified that it also could have been caused by
attenpts to resuscitate Doyle, but none of the w tnesses recalled
any attenpts at resuscitation.
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McCanbridge's forensics expert testified that, upon
i npact, the passenger would be propelled forward into the right-
hand corner of the w ndshield, but that the steering wheel and
console could prevent the driver from hitting the w ndshield,
i nstead sendi ng the driver back, through the twenty-nine inch space
between the front bucket seats, and out the passenger's side
sliding door. He further testified that the derringer has an
average muzzle energy of 95 foot pounds, roughly equivalent to a
punch froma professional boxer, whereas the Smth & Wesson has an
average nuzzle energy of 355 foot pounds. Due to the relatively
weak mnuzzle energy of the derringer, he testified that it was
possi ble for Doyle to have been shot once and still have remai ned
consci ous, active, and possibly even nore aggressi ve because of the
wound.

Since the habeas i ssue asserted is based on the question
of evidence as to whether or not Doyl e had been convicted of child
abuse, we go into detail on this point. At trial, the prosecution
called Doyle's brother. During the testinony, MCanbridge's
counsel asked for a side-bar and inforned the court that, if the
Commonweal th pl anned to chall enge the truth of Doyle's conviction
for child abuse, he would |ike the opportunity to cross-exam ne
Doyl e's brother about whether Doyle had served tine for child
abuse.? At that point, the prosecution said it was not certain

whether it intended to challenge the truth of the conviction. The

: Prior to trial, MCanbridge, proceeding pro se, had
unsuccessfully requested Doyle's "rap sheet" by neans of a hand-
witten letter to the prosecutor.
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court said that it would keep Doyle's brother available to be
recalled as a witness if the prosecution decided to argue that
Doyl e had not been convi ct ed.

Later, during MCanbridge's testinony, the prosecutor
obj ect ed on hearsay and prejudi ce grounds to McCanbri dge referring
to Doyle's conviction. The prosecutor said the prejudice
out wei ghed any probative value. The court asked if there was a
conviction on the charge. Defense counsel represented there was a

conviction, but said "whether it's true or not in sone ways is

irrelevant.” At that point, the judge asked counsel whether either
had checked Doyl e's probation record. The prosecutor replied, "It
just says -- it doesn't say what for. | have no idea what it's
for." The judge allowed MCanbridge to testify to his first

conversation wth Doyl e about the conviction, agreeing that it went
to McCanbridge's state of mnd, which was relevant to the self-
def ense theory, and not for the truth of the conviction, which was
not rel evant to sel f-defense. On cross-exam nation of McCanbri dge,
t he prosecutor raised the i ssue of the conviction, and then asked,
"You know M. Doyle is deceased?,"” to which MCanbridge answered
yes. The prosecutor then asked, "He can't refute your all egations
ri ght now, can he?" The defense objected to that question, and t he
obj ecti on was sust ai ned.

Near the conclusion of the defense's case, defense
counsel requested a side-bar to clarify whether he needed to recal
Doyl e's brother. That turned, he said, on whether the prosecution

I ntended to i npugn McCanbridge's credibility by arguing that Doyl e
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had never been convicted or in jail, when there was no evidence
either way on this point. The prosecutor took the position that
Doyl e had not been in jail, that the defense counsel could ask the
guestion of Doyle's brother if he wanted, and that it was up to the
defense, not the prosecution, to put Doyle's crimnal record into
evi dence. When asked by the court, the prosecutor said, "He wasn't
in jail, Judge,” and then, when the court further asked if Doyle
was convicted, the prosecutor responded "No. No." The prosecutor
said all he had seen on the record was spousal abuse, "so far as
[ he knew, Doyl e] had never been in jail,"” and that was all he could
say on the matter.

Def ense counsel said he did not have access to the
crimnal record and would like it produced. He said he did not
want to make it part of the case but that he "d[id]n't want to open
it up for argunent that [he] didn't prove that [Doyle] had one,
and, therefore, [MCanbridge] was lying." The court asked the
prosecution what it intended to argue on the i ssue. The prosecutor
replied that he had no problemif the defendant called the brother
"because, as far as | know, there is no record that M. Doyle had
any convictions."” Wen the judge inquired further, the prosecutor
said he should not be put in the position of disclosing what his
cl osing argunent would be. He foreshadowed what he m ght do by
sayi ng McCanbri dge "gets up there and says [ Doyl e' s] done ti ne when
I know he hasn't fromthe records |I've seen. And if [MCanbridge
has] got the record, he can [attenpt to introduce it.]" The court

then interjected that the information had conme in only for the
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state of mind of the defendant. The prosecutor said that was al
he was going to argue.

In his closing argunent, the defense counsel was car eful
to enphasi ze that McCanbridge' s testinony about Doyl e's conviction
was offered only to show his state of mnd and that there was no
evi dence that Doyl e ever nolested or abused any child. He stated
that "[t]here is sinply no evidence one way or another
There is no evidence that he did it. There is no evidence that he

didn't do it. It was admtted for . . . the state of mnd." The

prosecutor, in turn, in his closing referred to the earlier
conversation

Does the defendant have sonething for you to
bel i eve when he gets up there and says, oh, yeah, | had
an argument with Richard Doyle because of child
nol estati on? There is absolutely evidence of that. Ws
that put inthereto tell you what his frame of m nd was?
No. That was his third shot at the victimfromthe stand,
assassinating his reputation with no evidence. That's
what that was for, | suggest to you, not to show state of
m nd.

Literally read, the prosecution admtted there was evidence that
def endant had an argunent with Doyle in the aftermath of the child
abuse accusation, but that the real purpose for the testinony was

to inmpugn the victim not to show MCanbridge's state of mnd.?3

’ The now w t hdrawn panel opinion of this court assuned
that there had been a typographical error and that the transcri pt
omtted the word "no" between "absol utely" and "evidence." But the
transcri pt sentence and the flow of the argunment make perfect sense
as st ated. The prosecutor may well have neant that there was
evi dence of the conviction, or of the prior conversation, but no
evi dence of the alleged confrontation the night of Doyle's death.
This was the transcript that the state court had and McCanbri dge's
brief before the Massachusetts Appeals Court cited the passage as
it appeared in the transcript, with no nodifications. |f there was
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Def ense counsel did not object to the prosecution's closing
statement. Nor was the closing statenent presented as error to the
state courts on McCanbridge's direct appeal.

II.

McCanbri dge appeal ed his conviction to the Massachusetts

Appeal s Court, presenting three main argunents: that the derringer

and his clothes were the product of an unlawful search and sei zure

and shoul d have been suppressed; that the jury should have been

instructed on the possibility of a necessity defense to the

firearns charge; and that "the trial court erred by not requiring

Doyle's crimnal record to be nade part of the record, and the

prosecutor may have viol ated the defendant's state and federal due

process rights by not disclosing that record.” On this third
argument, MCanbri dge argued:

The suppression of material evidence favorable to

t he accused and requested by hi mviol ates the due process

clause of the Fifth Amendnent. Brady v. Maryland, 373

U S 83, 87 (1963). In the case at bar, because the

trial court refused to require the Commonwealth to

produce Doyle's crimnal record, the defendant cannot

prove t hat excul patory evidence was withheld. . . . Thus,

this Court should order the Commopnwealth to produce
Doyl e's crimnal record so that an appel | at e deci si on can

be made. In the alternative, the case shoul d be renmanded
to the Superior Court for production of the docunment at
i ssue.

an error in the transcript which worked against the defendant,
under state |aw he should have sought to correct the transcript.

Mass. R App. Pro. 8(e). The first suggestion that a word was
omtted fromthe transcript appears to be in the brief that the

Commonweal th submitted before the panel of this court. Qur hol ding
here does not turn on whether or not the word "no" shoul d have been
i ncluded, and so we do not need to decide the point.
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The Conmonweal t h responded t hat McCanbri dge had not requested that
Doyl e's record be marked as an exhibit until the sentencing stage,
that the proper neans for challenging a failure to disclose
excul pat ory evi dence woul d have been t hrough a notion for newtri al
under Massachusetts Rule of Crimnal Procedure 30(b), and that the
convi ction record was not nmaterial to the verdict because "the jury
clearly believed the defendant's testinony regarding a
confrontation with the victim" since they convicted himonly of
mans| aught er .

After filingits brief with the state appeals court, the
Commonweal th filed a Motion to Expand the Record to i nclude Doyl e's
crimnal record, which did in fact contain a conviction for child
neglect and a notation that Doyle served six nonths in jail for
this conviction. The Commonweal th's notion explained that, at
trial, the prosecutor had only a partial print-out of the record,
whi ch had no nention of the child neglect conviction, and incl uded
as an appendi x a copy of this truncated print-out.

In his reply brief, MCanbridge argued that "the
Commonweal th has now disclosed that excul patory evidence was
withheld at trial" and, citing Brady v. Mryland, 373 U S. 83
(1963), and United States v. Bagley, 473 US. 667 (1995),

mai nt ai ned that he was entitled to a new trial.
On appeal, the Massachusetts Appeals Court held:*

Failure to mark Doyle's crimnal record for
identification. The defendant requested the trial judge

¢ The court reversed the firearns conviction, agreeing that

t he judge should have instructed the jury on a necessity defense.
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at the sentencing hearing to mark Doyl e's crimnal record
as an "exhibit." The judge denied the request and the
defendant clains it was error, for the record was
necessary to support his claimthat the prosecution had
wi t hhel d excul patory evidence from him The defendant
clainmed that Doyle's record would have supported his
cl ai mt hat Doyl e had been convicted of child abuse, which
woul d have corroborated the defendant's testinony at
trial that Doyle pulled a gun on himwhen the defendant
called Doyle a nane indicating he was a child abuser
whi ch accusation on a prior occasion had pronpted Doyl e
to threaten the defendant's life if he ever accused him
of this offense again. Wile the defendant pressed for
the introduction of the victimis crimnal record at
trial, he did not object when the judge did not order its
production or request that the record be marked for
i dentification. He cannot now be heard to conpl ain that
the judge failed to do so at the sentencing stage.

In any event, assum ng w thout deciding that the
prosecutor should have produced the victinms record,
there was no prejudice to the defendant because he was
aware of the victims record and was prepared to offer
such evidence at trial. Mor eover, by convicting the
def endant of mansl aughter, the jury obviously credited
the defendant's testinony that the struggle in the van
was precipitated by the defendant's remark about this
of fense to Doyl e. See Commonweal th v. Tucceri, 412 Mass.
401, 412-14, 589 N E. 2d 1216 (1992).

McCanbri dge, 690 N. E. 2d at 475. I n essence, the court held that

McCanbridge had forfeited the issue at trial and could not
resuscitate it by raising it at sentencing. It also held in the
alternative that McCanbri dge suffered no prejudice fromthe absence
of Doyl e's record.

McCanbridge then filed an application to obtain further
review with the Massachusetts Suprene Judicial Court (SJC). He
argued t hat

t he def endant was di ssuaded fromattenpting to put [the

crimnal record] evidence before the jury because the

prosecutor msled the defense by representing that the
all eged victimdid not have a record and in any event
that the issue wouldn't be argued in closing. The
wi t hhol di ng of information with the intent to m sl ead and

-17-



prejudi ce the defendant, and the exploitation of that
m sdirectionin closing argunent viol ated t he def endant's
rights to a fair trial.

McCanbri dge cited Brady and Cormonweal th v. Tucceri, 412 Mass. 401,

589 N. E. 2d 1216 (1992), a Massachusetts case on failure to produce
excul patory evi dence, as support. The Commonweal t h responded t hat
"any failure to produce the victimis crimnal record did not
prejudi ce the defendant.” The SJC, without opinion, denied further

appel l ate review. Comonwealth v. McCanbridge, 427 Mass. 1103, 707

N. E. 2d 1076 (1998).

III.

In January 1999, McCanbridge filed a petition for habeas
corpus under 28 U S C 8§ 2254 (1994 & Supp. Il 1996) in the
District of Massachusetts. He argued that his detention is
unconstitutional because the trial court erroneously adnitted the
seized clothing and gun into evidence in violation of both his
Fourth and Fifth Amendnent rights; that the trial court failed to
instruct the jury on the necessity defense; and that the prosecutor
improperly wthheld exculpatory material, namel y, Doyl e' s
convi ction record. On the Commonwealth's notion, the district
court dismssed MCanbridge's first argunent as to the seized
clothing and gun, because it was essentially a Fourth Amendnent

claimthat was not revi ewabl e on habeas. McCanbridge v. Hall, 68

F. Supp. 2d 1, 4 (D. Mass. 1999). The district court subsequently
held that the gun charge error did not affect the nanslaughter
conviction, as "[t]he question put to the jury was not whether

McCanbri dge used an unl awful device when defending hinself, but
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rat her whet her he used excessive force." MCanbridge v. 11, 94

F. Supp. 2d 146, 154 (D. Mass. 2000).

The district court also held that MCanbridge had
procedural ly defaulted on his claimthat the prosecutor's failure
to di scl ose Doyl e' s conviction record viol ated McCanbri dge's rights

under Brady v. Maryland, 373 U S. 83 (1963), and Gglio v. United

States, 405 U. S. 150 (1972). MCanbridge, 94 F. Supp. 2d at 154-

55. The district court referred to the Massachusetts Appeal s Court
hol ding cited above, noting that "[p]rocedural default acts as an
I ndependent and adequate state ground to uphold the conviction."
Id. at 155. The court further held that McCanbri dge had not shown
that "sone objective factor external to the defense i npeded def ense
counsel's efforts to conply wwth the state's procedural rule," id.
at 155-56, nor had he shown "actual prejudice” from the
prosecution's failure to produce the crimnal conviction, id. at
156, nor any m scarriage of justice, id. The court reasoned:
The actual contents of Doyle's crimnal record are not
relevant to this analysis because the details of the
actual crimnal record were not known to M Canbridge at
the time of the homcide. . . . Rather, MCanbridge
bel i eved, fromwhat ever source, that Doyl e had a crim nal
history of child abuse, knew that accusations of child
abuse were likely to provoke violence from Doyle, and
after such provocation becane fearful of his life when
Doyl e drew a gun. To these facts M Canbridge testified
at his trial, and the jury nust have accepted that his
provocation story at |east rai sed sone reasonabl e doubt

I n order to convict on nansl aughter rather than first- or
second- degr ee nurder.

The district court declined to issue a certificate of

appeal ability. This court subsequently issued a certificate of
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appeal ability on McCanbridge's Brady claim On appeal, a panel of
this court reversed the district court and granted the habeas

petition. McCanbridge v. Hall, No. 00-1621, slip op. (1st G

Sept. 24, 2001). The panel held that the state court's
determ nation that MCanbridge's counsel should have objected at
trial to the failure of the court to order the prosecutor to
produce the record and to mark it into evidence was contrary to
clearly established federal law, and its conclusion that
McCanbri dge suffered no prejudi ce was an unreasonabl e application
of the law to the facts. The panel held that, under clearly
established federal |law, a defendant nay rely on a prosecutor's
representations that she has fully conplied with her Brady
di scl osure requirenents, and therefore, need not object. [d. at
17-18. Further, the panel held that the prosecutor's insinuation
in his closing that McCanbri dge had i nvented the entire story about
Doyl e's crimnal conviction prejudiced McCanbridge and "may wel |
have tipped the balance in favor of a manslaughter conviction."
Id. at 38.

Iv.

A habeas petitioner nust neet certain prelimnary
criteria before we can reach the nerits of his claim He nust have
fairly presented his clains to the state courts and nust have
exhausted his state court renedies. 28 U S.C. 8§ 2254(b)(1)(A.
Further, if the state decision rests on the adequate and
i ndependent state ground of procedural default, then federal habeas

review i s unavail abl e absent a showi ng of cause and prejudice, or
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a showing that a mscarriage of justice will otherwise result.

Strickler v. Greene, 527 U. S. 263, 282 (1999); Gunter v. Ml oney,

291 F. 3d 74, 78 (1st Cir. 2002); Burks v. Dubois, 55 F.3d 712, 716

(1st Cir. 1995).

The district court here held that the state court deci ded
t hat McCanbri dge had procedural |y defaul ted the cl ai mhe now nakes,
and that finding of procedural default constitutes an adequate and

i ndependent state ground. MCanbridge, 94 F. Supp. 2d at 155. The

district court held that MCanbridge had shown neither cause nor
prejudice. |d. at 155-56. The district court also agreed with the
Appeals Court's alternate holding, that even if the prosecution
should have produced the record, there was no prejudice to
McCanbridge. 1d. at 156.

Some nenbers of the nmjority agree with each of the
district court's holdings. Al nenbers of the ngjority agree on
the district court's no-prejudice holding, and so, wthout
di scussion or elaboration of the procedural default argunment, we
address the issue of whether the state court's conclusion that
McCanbri dge was not prejudi ced was an unreasonabl e application of
the | aw.

Under the standard established in the Antiterrorism and
Ef fective Death Penalty Act of 1996, Pub. L. No. 104-132, § 104,
110 Stat. 1214, 1219 (1996), a federal court may not issue a habeas
petition "with respect to any claim that was adjudicated on the
nmerits in State court proceedi ngs"” unless the state court deci sion:

1) "was contrary to, or involved an unreasonabl e application of,
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clearly established Federal |aw, as determ ned by the Suprene Court
of the United States" or 2) "was based on an unreasonable
determ nation of the facts in light of the evidence presented in
the State court proceeding.” 28 U S.C. § 2254(d) (Supp. Il 1996).
A state court's findings on factual issues "shall be presuned to be
correct” and the petitioner bears the burden of disproving factua
findings by "clear and convincing evidence." 28 US. C 8§
2254(e) (1) .

A. Applicability of § 2254

W first deal wth, and reject, the argunent of am cus
that we nust review the prejudice issue de novo, rather than | ook
to whether the state court's determnation is unreasonable. The
Federal Defender's O fice® asserts that the Massachusetts state
court analyzed MCanbridge's Brady «claim solely under a
Massachusetts state standard and therefore his federal claim was
never "adjudicated on the nerits" within the neaning of § 2254. |f
that were so, we would review MCanbridge's Brady claimde novo,
rat her than asking whether the state court's holding is "contrary
to, or . . . an unreasonable application of, clearly established

Federal law, " the standard required by § 2254. See D Benedetto v.

Hall, 272 F.3d 1, 6-7 (1st Cr. 2001), cert. denied, 122 S.Ct. 1622

(2002); Fortini v. Mirphy, 257 F.3d 39, 47 (1st GCr. 2001), cert.

deni ed, 122 S.Ct. 1609 (2002).

5 This court invited the Federal Defender's Ofice to file
fi

I
an am cus brief in support of MCanbridge and we thank the O fice
for its assistance.
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It istrue that the relevant portion of the Massachusetts
Appeal s Court decision cites only to a state court decision,
Tucceri, 589 N E. 2d 1216. The state court inquiry did focus on
whet her there was "prejudice” to the defendant, which is the

rel evant federal standard. See Strickler, 527 U. S. at 281-82. But

the Federal Defender's Ofice argues that Tucceri established a
standard for prejudice that is different fromthe federal standard,
and the citation to Tucceri indicates that the court was not using
the federal standard to determ ne prejudice.

Tucceri states explicitly that it is articulating a state
| aw st andard that is "nore favorabl e to defendants than the Federal
Constitutional standard.” 589 N E 2d at 1223 n.11. There is no
di spute that this is so. If the conviction survives this nore
| eni ent state standard, then, absent exceptional circunstances, it
foll ows that the conviction would survive the federal standard, and
we see no reason the state courts would be required to say
explicitly that both standards are net. |If there is a federal or
state case that explicitly says that the state adheres to a
standard that is nore favorable to defendants than the federa
standard (and it is correct inits characterization of the |aw), we
wi |l presune the federal | aw adjudication to be subsunmed within the

state |law adjudication. Cf. DiBenedetto, 272 F.3d at 6 (stating

that de novo review applies when "the state court has not deci ded
the federal constitutional claim(even by reference to state court
decisions dealing wth federal constitutional I ssues)").

Therefore, we reject amcus's argunent that de novo review under
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Fortini applies here, and we apply 8 2254's standard to the state
appeal s court's determ nation that MCanbridge was not prejudiced
by the prosecution's failure to disclose the conviction record.

B. Standard of Review under § 2254

We turn to whether the state court hol ding that there was
no prejudice "was contrary to, or involved an unreasonable
application of, clearly established Federal |aw, as determ ned by
the Suprenme Court of the United States.” 28 U S.C. 8 2254(d)(1).

There is no argunent that the state court decision is
"contrary to" clearly established federal |aw. The Suprene Court
has st at ed:

Under the "contrary to" clause, a federal habeas court

may grant the wit if the state court arrives at a

concl usi on opposite to that reached by this Court on a

question of law or if the state court decides a case

differently than this Court has on a set of materially

i ndi stingui shabl e facts.

Wllianms v. Taylor, 529 U S. 362, 412-13 (2000) (O Connor, J.).

Here, the state court applied the proper rule of |law by asking if

t he def endant was prejudiced, see Strickler, 527 U S. at 281-82,

and there is no Supreme Court <case involving "materially
i ndi stinguishable facts" that is contrary to the outcome here.
Rat her, the debate centers on whether the state appeals court
determ nati on was an "unreasonabl e applicati on" of the federal rule
on prejudice to the facts of the case here.

Wllians made it clear that "[u]nder the 'unreasonable
application' clause, a federal habeas court may grant the wit if

the state court identifies the correct governing |egal principle
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from[the Suprenme] Court's decisions but unreasonably applies that
principle to the facts of the prisoner's case." Wllianms, 529
U S at 413 (O Connor, J.). The Supreme Court further clarified
t hat unreasonabl eness nmust be an objective standard, id. at 410,
and that an erroneous or incorrect application is not necessarily
an unreasonabl e application, id. at 411.

Some possi bl e readi ngs of "unreasonabl e application" are
too severe: Wllians indicates that the test is not whether it is
possible that a conpetent court could have reached the sane

conclusion. See Hertz & Liebnman, Federal Habeas Corpus Practice

and Procedure, 8§ 32.3, 1449 (4th ed. 2001) (noting that the Suprene

Court in Wlliams found state suprene court decision to be an
"unreasonabl e application"” despite the fact that other courts had

reached the sanme conclusion); see also Valdez v. Ward, 219 F.3d

1222, 1229-30 (10th Cir. 2000), cert. denied, 532 U. S 979 (2001)

("[T]he fact that one court or even a few courts have applied the
precedent in the sane manner to cl ose facts does not nake the state
court decision 'reasonable."").

Sonme possible readings are too lenient: the nere fact
that there was some error or that the state decision was incorrect

is not enough. WlIllians, 529 U S. at 411; Boss v. Pierce, 263 F. 3d

734, 739 (7th Gr. 2001), cert. denied, 122 S. C. 1961 (2002);

Cannon v. G bson, 259 F.3d 1253, 1260 (10th G r. 2001), cert
denied, 122 S.Ct. 1966 (2002); Tucker v. Catoe, 221 F.3d 600, 605
(4th Cr. 2000), cert. denied, 531 U S. 1054 (2000); Francis S. v.

Stone, 221 F.3d 100, 111 (2d Gr. 2000). The range for what is an
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unreasonabl e application nust fall sonewhere between the two.
Wthin that range, if it is a close question whether the state
decision is in error, then the state decision cannot be an
unreasonabl e application. W agree with the Second Circuit that
"sone increnent of incorrectness beyond error is required.”
Francis S., 221 F.3d at 111. The increnent need not necessarily be
great, but it nust be great enough to make the decision
unreasonable in the independent and objective judgnent of the
federal court. 1d.

As Justice O Connor noted in WIlIlianms, unreasonabl eness
Is "difficult to define," 529 U S. at 410, but it is a concept
federal judges apply in different contexts. "Reasonableness is a

concept, not a constant." United States v. Ccasio, 914 F. 2d 330,

336 (1st Cir. 1990). For exanple, the state court decision nmay be
unreasonable if it is devoid of record support for its concl usions
or is arbitrary. OBrien v. Dubois, 145 F.3d 16, 25 (1st Cir.
1998) .

To the extent prior opinions by panels of this court
state a standard inconsistent with that articul ated here, they are

overrul ed. Thus, the standard recited in WIllianms v. Matesanz, 230

F.3d 421, 424 (1st Cr. 2000), and O Brien v. Dubois, 145 F. 3d 16,

25 (1st Gr. 1998) -- that "for the wit to issue, the state court
deci sion nmust be so offensive to existing precedent, so devoid of

record support, or so arbitrary, as to indicate that it is outside

the universe of plausible, credible outconmes” -- nust be read to
conform to these teachings. In light of Wllians v. Taylor, we
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think that the nore stringent interpretation of 8 2254 articul ated
in OBrien and Wllians v. Matesanz is not justified.

C. Prejudice Analysis

We apply this "unreasonabl e application"” standard to the
state appellate court's determnation that there was no prejudice
to McCanbridge fromthe failure of the prosecutor to have produced
the victinms record. The Massachusetts Appeals Court based its no
prejudice finding on two independent reasons. There was no
prej udi ce because 1) MCanbridge was aware of the victims record
and was prepared to offer such evidence at trial; and 2) "[Db]y
convicting the defendant of manslaughter, the jury obviously
credited the defendant's testinony that the struggle in the van was
precipitated by the defendant's remark about this offense to
Doyle." 690 N E.2d at 475. Wile sonme on the en banc majority
think the state appeals court's first ground alone would be
di spositive, we focus on the second ground, which all in the
majority think clearly disposes of the petition.

Even assum ng arguendo that the prosecutor should have
turned over the conviction record, there is no prejudice under
Brady and so no due process violation unless there is "a reasonabl e
probability that, had the evidence been disclosed to the defense,
the result of the proceeding would have been different.” United
States v. Bagley, 473 U S. 667, 682 (1985) (plurality opinion).
This has been referred to as the Brady prejudice or materiality
standard; without it, there is no Brady violation. Strickler, 527
U S at 281-82.
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The Suprene Court explained in Bagley that a "' reasonabl e
probability' is a probability sufficient to underm ne confidence in

the outcome." 473 U. S. at 682; see also Kyles v. Wiitley, 514 U S

419, 435 (1995) ("One . . . shows] a Brady violation by .
showi ng that the favorable evidence could reasonably be taken to
put the whole case in such a different light as to underm ne

confidence in the verdict."); United States v. Agurs, 427 U.S. 97,

109-10 (1976) ("The nere possibility that an item of undiscl osed
I nformati on m ght have hel ped the defense, or m ght have affected
the outcone of the trial, does not establish 'materiality’ in the

constitutional sense."); United States v. Sepul veda, 15 F. 3d 1216,

1220 (1st Cr. 1993) (discussing materiality in the context of
Brady cl ai ns). At the sane tine, prejudice under Brady shoul d not
be equated with a sufficiency of the evidence standard, Kyles, 514
U S at 434-35, nor does it "nean that the review ng court nust be

certain that a different result would obtain," United States v.

Dumas, 207 F.3d 11, 15 (1st G r. 2000).

Def endant and am cus argue that the only reasonable
conclusion is that MCanbridge was prejudiced sufficiently to
warrant a new trial. They point to the prosecutor's closing
coments, ® saying he inplied that Doyle was not convicted, after
the prosecutor had not produced the conviction record and

represented to the court there was no such conviction. They argue

6 For present purposes, we do not pass on the

Commonweal th's argunents that MCanbridge never objected to the
prosecution's closing argunent, or raised this as an independent
I ssue in the state appeals court, and so has wai ved the issue.
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that this was a cl ose case on the evidence and ultimately hinged on
McCanbridge's credibility, which they argue was deeply wounded by
the prosecutor's comment. As support for this, they say that
Doyl e' s bl ood al cohol | evel, subcutaneous bl eedi ng, and t he nedi cal
technician's testinony that Doyle was still warm indicate that
Doyl e was shot shortly before the crash; that the bl ood and tissue
sanpl es on the passenger side door and wi ndshield indicate that
McCanbri dge was in the passenger's seat at the tinme of the crash;
that there was a cocked gun with the safety off in the van; and
that the boxes of ammunition in the car indicate that both guns
bel onged to Doyl e. They al so argue that the state appellate court's
reasoni ng that "by convicting the defendant of manslaughter, the
jury obviously credited the defendant' s testinony that the struggle
in the van was precipitated by the defendant's remark about [the
conviction] to Doyle,” 690 N E 2d at 475, is arbitrary and
unsupported by the record, because the jury convicted MCanbridge
of driving offenses and therefore clearly did not credit his
testinony as to how the fight began.

The Commonwealth responds that, given the evidence
presented to the jury, it was not unreasonable for the
Massachusetts Appeals Court to conclude that, even if MCanbridge
had been able to corroborate his testinony with the conviction
record and the prosecutor had not made his statenent in closing,
there was no "reasonable probability that . . . the result of the
proceedi ng woul d have been different." Bagley, 473 U S. at 682.

The result in this proceedi ng was that McCanbri dge was acquitted of
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first degree nurder and convi cted of mansl aughter, so the question
is whether there is a reasonabl e probability that the mansl aughter
verdi ct woul d have been different.

To assess that question, we first turnto the state tri al
court's extensive jury instructions, which we quote in relevant
part below. The trial judge explained the Conmonweal th's burden to

prove that McCanbridge did not act in self-defense:

The Commonweal th nmust prove . . . that one or nore of the
three requirenents of self-defense was absent fromthis
case.

. [T]hose three requirenents are first that
the defendant nust have reasonably believed that he was
bei ng attacked or was imedi ately about to be attacked
and that he was in i medi ate danger of being killed or
seriously injured.

Second, the defendant nust have done everything
that was reasonable under the circunstances to avoid
physi cal conbat before resorting to force and, third,
t hat the defendant nust have used no nore force than was
reasonably necessary in the circunstances to protect
hi nsel f.

She also gave thorough instructions on how to differentiate
mansl| aught er upon provocation from self-defense and the role of
excessive force:

Mansl aughter is an unlawful, intentional killing
resulting from a sudden transport of the passions of
fear, anger, fright, nervous excitenment or heat of bl ood
when there is no tine to deliberate and when such passion
or heat of blood is produced by adequate or reasonable
provocation and without malice or upon sudden conbat it
woul d have been likely to produce in an ordinary person
an abnormal state of mnd and actually did produce such
a state of mind in the defendant.

. . The first elenent the Commonweal th nmnust
prove beyond a reasonabl e doubt is that the defendant
inflicted an injury upon M. Doyle fromwhich M. Doyle
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di ed; second, that the defendant injured M. Doyle as a
result of sudden conmbat or in the heat of passion or
usi ng excessive force in self-defense; and, third, that
the homicide was conmitted unlawfully wthout | egal
excuse or justification.

The provocation sufficient to reduce an unl awf ul
killing fromnurder to manslaughter is that provocation
whi ch woul d i kely produce in the ordinary person such a
state of passion, anger, fear, fright, or nervous
excitenment as would eclipse a person's capacity for
reflection or restraint and actually did produce such a
state of mnd in the defendant.

Anot her factor or circunstance which nmtigates or
reduces nurder to manslaughter is when a person kills
using excessive force in self-defense. : :
Specifically, if the personinitiated an assault agai nst
the defendant so that the defendant reasonably feared
that he was in danger of being killed or suffering
grievous bodily harmat the hands of M. Doyle, then the
defendant has the initial right to use whatever neans
were reasonably necessary to avert the threatened harm
But, if the defendant used excessive force, that is, nore
force than was reasonable or proper under the
circunstances of this case or the defendant, hinself,
becane the attacker and t he use of such force resulted in
the death of his assailant, then that would constitute
mans| aught er .

After a fewhours of deliberation, the jury asked for clarification

on unlawful killing, malice aforethought, burden of proof, and
reasonabl e doubt. The jury then asked for clarification on the
definition of manslaughter. The judge re-read the nansl aughter

i nstructions that she had previously given.
Based on these instructions, the state appeals court
reasonabl y concl uded that the jury nust have found that McCanbri dge

was provoked in sonme way, resulting in a sudden heat of passion,
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| eadi ng to physical conflict.” That is what MCanbridge hinself
said and the jury accepted his version. The only evidence
presented at trial regarding any possible provocation for the
altercation was McCanbridge's testinony that Doyle threatened him
wth the nine mllineter Smth & Wsson after MCanbridge had
called hima child abuser, and that a conflict ensued. Thus the
jury accepted MCanbridge's story about Doyle's anger at being
called a child abuser. Nothing could be added to this by having
the fact of the child neglect conviction established or admitted
into evidence.

The state court al so reasonably concluded that the jury
necessarily found that MCanbridge, in his self defense, used at
| east excessive force against Doyle (or that MCanbridge turned
into the attacker). Neither the fact of Doyle's conviction, nor
the contested excerpt from the prosecutor's closing argunent, is
material to whether MCanbridge used excessive force.

The evidence overwhelmngly supports the jury's
concl usi on. McCanbri dge shot Doyle twice, once in the face and
once in the back. The fact that Doyle was shot in the back is
itself evidence of excessive force. Bef ore shooting the second

shot, MCanbridge had to cock the trigger of his gun again before

7 Under our analysis, it matters not whether the jury
t hought this was mansl aughter due to a heat of passion or to sudden
conbat. The defense did not differentiate (nor do the facts |end
t hensel ves to such differentiation) -- the defense's essential
argurment was that McCanbridge did kill Doyle but he didit in self-
def ense when Doyl e reached for the gun during their altercation and
McCanbridge's response was not excessive. This brings the
excessive force question into play.

-32-



firing. This was not an automati c weapon, and the trigger pull was
very heavy. The forensic evidence was that Doyle had tine to draw
in at least a couple of breaths before the second shot, and
McCanbri dge pul |l ed back froman initial shooting distance of about
six inches to a distance of about three feet for the second shot.
There was al so evidence that Doyle's head had been struck with a
billy club, and a billy club with his blood-type on it was found.
Even by McCanbri dge's account, the drunken Doyl e was si nul t aneously
attenpting to drive the van down one of Boston's busi est hi ghways,
and so could not have been free to fully engage in the altercation.
McCanbridge hinself said he had had at |east sone success in
pushing Doyle's gun hand down and away, again supporting the
concl usi on that McCanbri dge used nore force than was needed.
McCanbri dge makes an i ndependent argunment based on the
other verdict. W reject MCanbridge' s argunent that because the
jury convicted himof the notor vehicle charges, they necessarily
rejected his testinony about the argunent and howit devel oped, and
so the conviction record woul d have nade a difference. The Appeal s
Court coul d reasonably concl ude, supported by the expert testinony,
that the jury concl uded that once McCanbri dge shot Doyl e, he pushed
Doyl e toward the back of the van and attenpted to drive fromthe
passenger's seat or the driver's seat. Either act would suffice

for the notor vehicle charges. See Commopnwealth v. Gnnetti, 400

Mass. 181, 508 N E. 2d 603, 605 (1987) (holding that, under
Massachusetts statute crimnalizing operating a notor vehicl e under

the influence and reckl ess operation of a notor vehicle, "a person
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operates a notor vehicle by starting its engine or by making

use of the power provided by its engine"). See generally J.
Pear son, Annotation, What Constitutes Driving, Operating, or Being
in Control of Mtor Vehicle for Purposes of Driving Wile
I ntoxicated Statute or Odinance, 93 AL R3d 7, 8§ 6(a) (2002)

(citing cases interpreting "operating” to include manipul ati on of
controls from passenger's seat). The state trial judge's

instructions made it clear to the jury that an individual need not
be seated in the driver's seat in order to be "operating"” a vehicle
within the neaning of the law.® And there was evidence that
McCanbridge was in the driver's seat and sat in that seat after it
was soaked with Doyl e's bl ood.

The overall inport of MCanbridge's argunent as to
prejudice is that the prosecution's closing went to McCanbridge's
credibility, and that, in turn, inpugned the verdict. For a nunber
of reasons, we think that the state court's conclusion that this
did not inmpugn the verdict is not an unreasonabl e application of

clearly established | aw.

8 The instructions were as foll ows:

A person operates a notor vehicle not only while doing
all of the well-known and easily recognized things that
drivers do as they travel along a street or hi ghway but
also in doing any acts which directly tend to set the
vehicle in notion. The lawis that a person is operating
a notor vehicle when he nanipulates a nechanical or
el ectrical part of the vehicle like the gear shaft or
ignition which alone or in sequence will set the notor
vehicle in notion.
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What mattered for McCanbri dge's def ense was not the truth
of the fact of conviction itself, but rather the fact that the two
had argued based on M Canbridge's accusi ng Doyl e of havi ng abused
a child, and the subsequent threat supposedly nade by Doyl e.

McCanbri dge was allowed to testify as to this. MCanbridge argues

that the inevitable result was that he was discredited before the
jury and even before his own attorney -- he posits that his
attorney enphasi zed nmansl aughter in his closing, rather than self
def ense, because of the appearance that MCanbri dge had |ied about
the conviction story.

W take the analysis in stages. First, under
Massachusetts |law, the conviction record would not normally have

been adm ssi ble, even as corroborative evidence. See Commonweal th

v. Todd, 408 Mass. 724, 563 N E. 2d 211, 214 (1990) (holding that
exclusion of victims conviction record was not error in part
because what was inportant for the defense was the defendant's

belief, not the fact of the convictions); Commobnwealth v. Fontes,

396 Mass. 733, 488 N E. 2d 760, 762 (1986) (holding that defendant
may introduce specific instances of victims violent conduct to
support self-defense theory only if such instances are recent and
known to defendant at the tinme of the homcide). Since the
conviction was inadm ssible, we are left with the prosecution's
statenent at closing. To the extent that the prosecutor attenpted

to inply that MCanbridge was |ying about the existence of a
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conviction in his closing argunment, an objection could have been
made, but was not.°®

Second, even if adm ssible, proof of the existence of the
conviction was not material to the question of use of excessive
force in self defense. As counsel for MCanbridge had just said in
his closing, there was no evidence one way or the other as to the
conviction and this was not the point anyway. As the district
court pointed out, an accusation of child abuse or nol estati on may
be even nore likely to provoke violent rage if it is baseless.
Thus, as defense counsel suggested, it was the accusation of child
abuse, whether true or not, which enraged Doyl e. *°

Third, the effect of the | ack of evidence of a conviction
and the prosecutor's statenment was mnimal given the wealth of
evi dence supporting the conviction. The contested statenent in the
cl osi ng argunent conprises only one short paragraph in a sixteen-
page transcript. The judge instructed the jury that nothing in the

cl osing argunent was to be considered as evidence. And there was

’ The renedy at that point would have been an instruction

tothe jury to disregard the prosecutor's accusati on. McCanbridge's
counsel could have requested this renedy even wthout the
conviction record, since the court had already indicated that the
guestion was MCanbridge's state of mnd. O course, if the
prosecutor had produced the conviction record as requested by
McCanbri dge, he probably would not have ventured to accuse
McCanbridge of lying on this point, if that, contrary to how the
trial transcript reads, is what he did.

10 | ndeed, the conviction, had it been avail abl e, ni ght have
undercut the defense, or at least it could be reasonably thought to
do so. Doyle had been convicted of child neglect. Child neglect
is shanmeful, but "child abuse,” the termused by McCanbridge, is a
wor se accusation. A false and worse accusati on agai nst Doyl e coul d
well lead to the conclusion that M Canbridge was picking a fight
and so the shooting was preneditated.
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ot her evidence, particularly physical evidence, that undercuts
McCanbridge's credibility as to his assertion that he did no nore
than act properly to defend hinself -- the blood evidence
i ndi cating that Doyl e was shot at |east five m nutes before the van
flipped; the fact that no witness reported gun fl ashes, although at
| east one wi tness watched for two minutes before the crash; the

fact that Doyl e had been shot nore than once and nost |ikely was
also hit over the head with the bloodied billy club, which
McCanbri dge coul d not explain; the fact that the weapon was found
in MCanbridge's clothes, apparently tucked in there after the
shooting; the trooper's testinony that the van's driver smashed
into the windshield and remained in the front area of the van; the
evi dence indicating that Doyle was thrown hard into the passenger
side door and then out the bottom of that door, and was neither
trapped in the driver's seat nor thrown into the w ndshield; the
bl ood on the seat of MCanbridge's jeans, nost likely from the
bl oodi ed driver's seat cushion; and the fact that Doyl e was al r eady
gray-blue when the troopers first saw him The physical evidence,
notably the blood patterns, was sinply inconsistent wth
McCanbridge's theory that the shootings occurred within thirty
seconds. At nost, the prosecutor's statenent was another stab at
the already damaged credibility of the defendant, who was nost
likely viewed as telling sone, but not all, of the truth. Jurors
need not believe everything a wtness says, nor need they believe
W tnesses are not selective in recounting events. Daily life

experience refutes any such belief. The physical evidence, too,
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m ght well cause a jury to disbelieve MCanbridge' s convenient
statenment that he recalled everything up to the point he fired the
first shot in self-defense, and recall ed nothing after that. None
of the argunents advanced by McCanbridge "put[s] the whole case in
such a different light as to underm ne confidence in the verdict."
Kyle, 514 U S. at 435. Mich less do these argunents lead us to
conclude that the state court's judgnent that there was no due
process viol ati on was unreasonabl e. ™

Conmparing the facts here with other cases, it is not
unr easonabl e to conclude the Brady materiality/prejudice standard

is not net. In United States v. Agurs, 427 U S. 97 (1976), the

defendant also clained self-defense, and objected to the
prosecution's failure to disclose the victims crimnal record.
Id. at 100-01. The Court held that the non-disclosure "did not
deprive [the defendant] of a fair trial as guaranteed by the Due
Process Cause of the Fifth Anmendnent.” The Court noted
approvingly the trial judge's enphasis on the "incongruity" of a
sel f-defense claimwith "the evidence of [the victins] multiple
wounds and [the defendant's] unscathed condition"; the fact that
the crimnal record would not have contradicted any evidence
of fered by the prosecutor; and that the conviction record woul d be

cunmul ati ve of evidence that the victimwas arned with a knife at

" As di scussed earlier, the closing argunent transcript may

be read as it is witten, that the prosecutor said "There is
absol utely evidence of that [conviction and earlier argunent],”
i ndicating that the prosecutor was not accusing MCanbridge of
fabricating the conviction, but only of fabricating the self-
defense story. If the transcript is read that way, we still
concl ude that the conviction record was i mmateri al .
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the time of the crine. Id. at 113-14. Mor eover, in Agurs, the
trial court and appellate court had assuned the conviction record
woul d be adm ssible, id. at 100-02 & n.3, while inthis case it was
not .

In United States v. Dumms, this court considered a case

in which the defendant clained that he had been entrapped into a
drug charge by his prison cellmte, and the prosecution failed to
di scl ose evidence indicating that the cellmate had been put on
sui ci de watch, and evidence that woul d corroborate the defendant's
testinmony as to how long the two had shared a cell. 207 F.3d 11,
13-15 (1st Cir. 2000). Al t hough the defense hinged on the
defendant's credibility, we found that neither the corroborative
nor the inpeachnent evidence was material for Brady purposes. 1d.
at 16-17.

This court's decision in United States v. Udechukwu, 11

F.3d 1101 (1st Cr. 1993), does not assist MCanbridge, mnmuch |ess
does it show that the state court's decision was an unreasonabl e
application of federal constitutional |aw. I n Udechukwu, the
government, over objection, w thheld evidence about a known drug
trafficker, evidence that was favorable to the defendant. I n
cl osing, the prosecution questioned the existence of the trafficker
when the prosecution knew that he existed. 1d. at 1102-05. The
court did not reach the question of whether there was reversible
error in the governnent's failure to disclose. Rather, the court
found a fatal taint from the prosecutor's "persistent theme in

cl osi ng argunent suggesti ng t he nonexi stence of this information --
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and even the opposite of what the governnent knew. " [d. at 1105.
Here, in contrast, the prosecutor's closing had one line on this
point; it was far froma persistent theme in a closing conprising
si xt een pages of transcript. Here, the underlying i nformati on was
not adm ssi bl e. Here, in contrast to Udechukwu, there was no
obj ection made to the prosecution's closing argunent. And here it
is far less clear that the failure invol ved government m sconduct;
rather, it was sl oppiness. The prosecutor here had an inconplete
report on which he relied. The prosecutor did not know ngly
m srepresent to the jury. Udechukwu does not support MCanbri dge.

On habeas review, MCanbridge faces a double hurdle --
showi ng both that there is a reasonable probability that the jury
woul d have reached a different conclusion if it had the conviction
record or if the prosecutor had not nmde the statenent in the
closing, and that the state appeals court determnation on this
poi nt was unreasonable. G ven the evidence here, he cannot clear
ei ther hurdle.

Conclusion

The petition for wit of habeas corpus is deni ed.

-- Dissent follows. --
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LIPEZ, Circuit Judge, with whom CYR, Senior Circuit

Judge, joins, dissenting. The Massachusetts Appeal s Court rejected

McCanbridge's Brady claimon two grounds. See Brady v. Mryl and,

373 U.S. 83 (1963). First, it ruled that McCanbridge failed to
obj ect, as required, when the prosecutor refused to disclose the
requested excul patory evidence; nanely, evidence of Doyle's
conviction for child abuse. Second, the appeals court ruled that
McCanbri dge coul d show no prejudice resulting fromthe prosecutor's
wrongful suppression of that evidence. As a nenber of the panel
that first reviewed this case, | concluded that the first ruling of
t he appeal s court was contrary to clearly established federal |aw,
and its second ruling constituted an unreasonabl e application of
federal law. Despite the en banc proceedi ngs and the thoughtfu

majority opinion, | continue to hold those views. | therefore
respectfully dissent.

I. Nondisclosure of Brady Material

The Suprenme Court held as follows in Brady v. Maryl and:

"the suppression by the prosecution of evidence favorable to an
accused . . . violates due process where the evidence is materi al
either to guilt or to punishnent, irrespective of the good faith or
bad faith of the prosecution.” 373 U.S. 83, 87 (1963). The
favorabl e evidence at issue here is the crimnal record of the

victim Doyle.! M<Canbridge testified at trial that Doyle had

' The Comonwealth does not dispute that the evidence of
Doyl e's conviction was favorable to MCanbri dge.
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becone vi ol ent when McCanbri dge cal | ed Doyl e a derogatory nane t hat
referred to Doyle's conviction for child abuse. MCanbridge al so
described an incident a few nonths prior to their autonobile
acci dent when he asked Doyl e whet her he had been convicted of child
abuse and Doyle threatened to kill MCanbridge if he were ever to
nmention the topic again. Therefore, Doyle's crimnal conviction
rel ated to McCanbridge' s theory of sel f-defense because it provi ded
an expl anation for why Doyl e m ght have becone violent in the van.
Additionally, MCanbridge's testinony regarding Doyle' s earlier
threat afforded a significant evidentiary basis for the jury to
assess McCanbridge’'s state of mind at the tinme of the shooting in
det erm ni ng whet her MCanbridge had been in reasonable fear of
death or serious bodily injury.

I n charging an unl awmful killing, the Commbnweal t h assuned
t he burden of proving that McCanbri dge did not act in self-defense.
See Commopnwealth v. Reed, 691 N E.2d 560, 563 (Mass. 1998). The

jury mght not have found MCanbridge guilty of any wongful
killing if it could not reject, beyond a reasonable doubt,
McCanbri dge' s testinony that he reasonably perceived that he was in
i mm nent danger of death or serious bodily harm McCanbri dge' s
credibility on this self-defense claim and his perception of
Doyl e's all eged actions in the van and his earlier threat were thus

potentially determ native of the verdict.
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Doyl e had, in fact, been convicted of and i nprisoned for
child neglect.? Yet, during trial, the prosecutor represented,
both to defense counsel and the trial judge, that there was no such
conviction on Doyle's official record.

A. Requests, Representations, and Rulings Regarding the Exculpatory
Evidence

The question of Doyl e's record arose several tines during
the trial. There were three discussions at the bench. The first
si debar took place on the third day of the trial when Doyle's
brother was testifying for the Comonwealth. Def ense counsel
i nformed the court and the prosecutor that MCanbridge' s testinony
regarding the altercation in the van wuld refer to his
understanding that Doyle had been convicted of child abuse.
Def ense counsel stated that he saw no reason to question Doyle's
brot her about the decedent's conviction unless the prosecutor
intended to take the position that MCanbridge was |ying. The
prosecut or responded that he had not yet deci ded whet her he woul d
chal | enge McCanbri dge' s veracity regardi ng Doyl e' s conviction. Due
to the prosecutor's anbivalence in this respect, the defense was
unable to resolve, at this point, whether to question Doyle's
br ot her about the conviction. Therefore, the court ordered that

the witness be held over for possible later questioning by the

Doyl e's official record indicates that he was convicted of
child neglect and was sentenced to two years, six nonths to be
served and the remai nder suspended, with the six nonth period of
i ncarceration to be followed by a two year period of probation
McCanbridge referred at trial to a conviction for child abuse. The
Commonweal t h does not argue that the abuse/ negl ect distinction has
any bearing on its disclosure obligation.
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defense. During this initial sidebar, the prosecutor was put on
notice that the record of Doyle's conviction tended to excul pate
McCanbri dge by corroborating McCanbridge's anticipated testinony.

The second sidebar on the issue of Doyle's conviction
occurred during defense counsel's direct exam nation  of
McCanbri dge. The prosecutor objected, on hearsay grounds, to
McCanbridge's reference to the conviction when he described the
threat allegedly nade by Doyle a nonth before the killing. The
court overruled the prosecutor's objection on the ground that the
testimony was not being offered for the truth of the conviction,
but rather to establish McCanbridge's state of mnd with respect to
his fear of being killed by Doyle. The prosecutor replied that he
thought the prejudicial effect of the evidence outweighed its
probative value. The follow ng exchange took pl ace:

THE COURT: Do we have a conviction on
t hi s charge?

DEFENSE: Do | have a certified copy of
the conviction? | do not. But | assert that
it is true, that he was convicted for this

charge. . . . | don't think ny brother can say
to your Honor that, in fact, he was not
convi ct ed. I'"ve read the newspaper articles
about it.

COURT: Has anyone checked hi s probation
record?

PROSECUTOR: It just says -- it doesn't
say what for. | have no idea what it's for

COURT: Ckay. I'Ill tell themthat it's

not being offered for the truth of the matter.?

This jury instruction was never given.
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The key event during the second sidebar was the prosecutor's
representation that he had | ooked at Doyle's record but had found
It to be unclear.
The question of the conviction arose again shortly after
t he second sidebar. Despite the court's ruling that the jury would
be told that McCanbridge's testinony regardi ng Doyl e's conviction
was not being offered for the truth of the matter, the prosecutor
attenpted to rai se doubts about the fact of the conviction during
hi s cross-exam nati on of the defendant.
PROSECUTOR: You said that you had an
argument with M. Doyle sonetine prior to this
i n Septenber and you said that he was invol ved
in a problem of child nolestation; is that
correct?
DEFENDANT: | was told that.

* * %

PROSECUTOR:  You know M. Doyle is
deceased; isn't that correct, sir?
DEFENDANT: He certainly is.

PROSECUTOR: He can't refute your
al l egations right now, can he?

DEFENSE: Obj ection to that, your Honor.
THE COURT: Sust ai ned.
This |ine of questioning foreshadowed the prosecutor's reference to
Doyl e's conviction in closing argunent. It also explains the
concern expressed by defense counsel at the third sidebar, held on
the fourth day of trial just before the defense rested.
During this third and final sidebar, the court again asked the
prosecut or whether he had checked Doyle's record and the defense
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requested that the prosecution produce the record.

Def ense counse

also referred to the possibility of recalling Doyle's brother to

establish the conviction, while indicating once again that he woul d

not do so unless the prosecutor intended to argue that MCanbridge

was | ying about it:

DEFENSE: He i's mal i gni ng

[the

def endant's] character, you know, as if there

is sone evidence in the case that
victim wasn't really in jail

PROSECUTOR: He wasn't in jail

he [the

Judge.

THE COURT: Did you check his record?

PROSECUTOR: He wasn't in jail, Judge.

THE COURT: Was he convicted?

PROSECUTOR:  No. No.

DEFENSE: Do you have his record?
Let's nake it part of the --

PROSECUTOR: No. |'mnot going to nmake
It a part. That's your case, sSir. So,

as far as | know, he's never been in jail a

day of his life.

* * %

DEFENSE: Your Honor, | don't have
access to his crimnal record. . So if
he's got a crimnal record, this is an
I nportant issue, it seens to ne. | would like
It produced so we can all see whether or not
he did have a crimnal record and what, if
anyt hing, he was convicted of. [|'m concerned
about it. | don't want to nmake it part of the
case. On the other hand, | don't want to open

it up for argunent that | didn't prove that he

had one and, therefore, ny guy was |ying.

* % %
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PROSECUTOR: . . . [Als far as | know,
there is no record that M. Doyle had any
convi cti ons.

THE COURT: What do you intend to argue?

PROSECUTOR: . . . | am going to argue
the facts of the case, Judge. That's all |I'm
goi ng to argue.

THE COURT: There's inferences the
jurors may want to draw fromthose facts. Are
you - -

PROSECUTOR. But you can't draw an
inference from sonething where there's no

conviction of a guy. |  nmean, the guy
[ McCanbri dge] gets up there and says [ Doyl e' s]
done tinme when | know he hasn't from the

records that I've seen. And, if he's got the
records, he can --

THE COURT: But this was offered really
for state of mnd, not for the truth of it,
not as to whether or not he did, in fact, do
any time or anything like that. Therefore, |
don't know if it's appropriate to argue
whet her he did or he didn't. | amallowingit
only for the state of m nd of the defendant .

PROSECUTOR: Then that's all 1'm going
to arque, Judge.

At the third sidebar, defense counsel expressed a willingness to
keep proof of the existence of the conviction out of the case in
conpliance with the judge's ruling. However, he also voiced
concern that the prosecutor would use the absence of evidence
confirmng the conviction to cast doubt upon MCanbridge's
credibility. In addition, defense counsel directly asked the
prosecutor for Doyle's record.

During t hese si debar di scussions, the prosecutor rmade two

ki nds of statenents about Doyle's crimnal record. First, the
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prosecutor made qualified statenents that Doyle had no crimna
record by saying, "as far as | know. " However, at other nonents,
the prosecutor nore definitively denied that Doyle had been
convi cted by answering the court's questions with a sinple "No, no"
or saying, "I know he hasn't [been convicted] fromthe records that
|'ve seen.”

Doyle's crimnal record was in the Crimnal O fender
Record I nformati on System (CORI) of Massachusetts. A person's CORI
report lists his or her court appearances and convictions, if any.*
The Commonweal th has represented that at trial the prosecutor had

only the first page of Doyle's three-page CORl report; the rel evant

conviction appears on the second page.®> The Commonweal th argues

that it did not violate the requirenments of Brady for three
reasons. First, it says that the prosecutor disclosed all the

information he had about Doyle's crimnal record because the

* CORl reports are kept by the Crinminal History Systens Board
of Massachusetts. The Board is responsible for collecting and
organi zing crimnal offender record information. See Mass. Gen
Laws ch. 6, 8 168 (2000). The Board is conprised of several |aw
enforcement officials and associations. Private users of the
system victinms of crime, and experts in personal privacy issues
are al so represented. The Board serves as a centralized repository
for crimnal record information and may dissem nate infornmation
only to crimnal justice agencies, agencies required to have access
by statute, and other agencies or individuals "where it has been
determ ned [ by the Board] that the public interest in dissem nating
such information to these parties clearly outweighs the interests

in security and privacy." l1d. at § 172.

>The Commonweal th has not contended (nor did the trial court
suggest) that the defense had access to Doyle's CORl report in the
absence of a court order or cooperation by the prosecution.
Massachusetts | aw permts di ssem nation of these records only to
agencies and individuals that the Board has certified. See Mass.
Gen. Laws ch. 6, § 172.
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i nconpl ete CORI print-out did not indicate that Doyl e had ever been
convicted of child abuse. Second, the Commonweal th contends that
McCanbri dge shoul d have been nore diligent in requesting that the
record be produced. Finally, the Comobnwealth argues that
McCanbridge was required to object to the prosecutor's
nondi scl osure of Doyle's crinminal record.?®

1. Evidence in the possession of the government

Under well-settled law, a prosecutor's duty to discl ose
excul patory evi dence extends beyond his or her personal know edge

of such evidence. See Kyles v. Witley, 514 U S. 419, 437 (1995)

(describing the prosecutor's duty "to learn of any favorable
evi dence known to the others acting on the governnent's behalf in
the case"). This duty exists because the prosecutor is the
representative of the governnent in proceedi ng agai nst a def endant

inacrimnal case. See Ggliov. United States, 405 U. S. 150, 154

(1972) ("The prosecutor's office is . . . the spokesman for the
Government. ). Therefore, a state prosecutor nay be held
accountabl e, in appropriate circunstances, for the nondi scl osure of
Brady nmaterial in the possession of a state agency wi thout regard
to the prosecutor's personal know edge of the existence of that

material. See Strickler, 527 U.S. at 282 (di scussi ng nondi scl osure

of Brady material "known to t he Conmonweal t h" but apparently not to

the prosecutor); United States v. Agurs, 427 U S. 97, 111 (1976).

Inits brief to the en banc court the Comonweal th focuses
on the second and third argunents.
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Wil e the above cited cases involved evidence known to
the police, their logic applies to the present case as well, since
Doyl e’s crimnal record was in the CORl dat abase nai ntai ned by the
Commonweal t h. The prosecutor requested Doyle's crimnal record
fromthe Board, an agency established to coordi nate the exchange of
i nformati on anong | aw enf or cenment personnel, including prosecutors
and police officers. Based on the information he received fromthe
Board, the prosecutor made i naccurate representations to the court
and to the defense that Doyl e had no crimnal record. Under these
ci rcunst ances, the Conmmonwealth is responsi ble for t he
nondi scl osure regardless of the prosecutor's actual personal
know edge. See Kyles, 514 U S at 437-38 (holding that a
prosecutor's ignorance of excul patory evidence not produced by a
state agency does not insulate the governnent fromresponsibility
for a Brady violation). Accordingly, the prosecutor's statenent
that Doyle had no crimnal record "as far as | know' does not
relieve the Commonwealth of its obligations under Brady and its
progeny because the prosecutor's personal awareness of Doyle's
conviction is irrelevant.

2. Defense obligation to request exculpatory evidence

The Conmonweal t h argues that defense counsel shoul d have
filed a formal discovery request for Doyle's crimmnal record
There is no | egal support for this contention. Brady obligations

apply independently of any request by the defense. See Strickler,

527 U.S. at 280 ("[T]he duty to disclose [excul patory] evidence is

appl i cabl e even though there has been no request by the accused.")
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(citing Agurs, 427 U.S. at 107). The prosecutor in this case was
on notice from the time of the first sidebar conference that
evi dence substantiating MCanbridge's claim that Doyle had a
crimnal record woul d be favorabl e to McCanbri dge's theory of self-
def ense. There was no need for MCanbridge to request that
evi dence specifically.

The Conmonweal th al so asserts that it was not obligated
to disclose evidence of Doyle's conviction because the defense
could have found that evidence through a reasonably diligent

i nvesti gation. See, e.qg., United States v. Rodriguez, 162 F.3d

135, 147 (1st Gr. 1998) ("The governnent has no Brady burden when
the necessary facts . . . are readily available to a diligent
defender."). However, as noted, MCanbridge could not access the
CORlI dat abase without a court order. See Mass. Gen. Laws ch. 6, §
172. Moreover, the Comonwealth's argunent about the ready
availability of evidence msses the point in an inportant way.
This was not a case where the defense sinply refused to | ook for
evidence it knew exi sted and relied on the prosecution to disclose
t hat evi dence. Rat her, the prosecutor m srepresented, to both
def ense counsel and the court, that the excul patory evidence did
not exist. Def ense counsel was entitled to rely on that

representation. See Strickler, 527 U S. at 283 n.23. Under these

ci rcunst ances, MCanbri dge was not obligated to inquire further.
The Commonwealth argued before the panel that the
prosecutor's statenents that Doyle had no crimnal record "as far

as | know' should have al erted defense counsel to the possibility
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that such a record did exist but was sinply not personally known to
t he prosecutor. Because the prosecutor expressed this uncertainty,
t he Commonweal t h asserted, McCanbri dge and his counsel shoul d have
been nore diligent in confirm ng whether the prosecutor's qualified
statenents were, in fact, true. The Conmonwealth cites no
authority for this argunment, and | have found none. Under well -
settled law, as | have explained, Brady obligations apply to a
prosecutor's conduct even when t he def ense has not sought di scovery

of the excul patory evidence. See Strickler, 527 U S. at 280;

Agurs, 427 U.S. at 107. Moreover, MCanbridge's counsel reasonably
relied upon the prosecutor's representations that Doyl e had never

been convicted, see Strickler, 527 U S. at 283 n.23, and because

t he prosecutor was acting in his capacity as representative for the
governnment, see Kyles, 514 U S. at 437, defense counsel was al so
reasonabl e in concluding that the prosecutor's denials indicated
that such evidence of a conviction did not exist.

3. Requirement to object to the nondisclosure of
exculpatory evidence

Finally, the Commobnwealth argues that MCanbridge was
required to object to the prosecutor's inaccurate representation
about Doyle's record, despite Strickler's holding that "defense
counsel may reasonably rely" on a prosecutor's representation that

she has conplied fully with Brady, Strickler, 527 U.S. at 283 n. 23,

t hus rendering unnecessary an objection to the nondi scl osure of
that evidence. In Strickler, the prosecutor naintained an "open

file" policy, meaning that "his entire prosecution file was nmade
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avai l able to the defense."” 1d. at 283 n.22. Wile it is not clear
fromthe record whet her the Comonweal th mai ntained an open file
policy inthis case, the prosecutor's statenents to defense counsel
and to the court that Doyle had no crimnal record constitute
essentially the same representation at issuein Strickler: that the

prosecution had fulfilled its constitutional duty under Brady.

Under such circunstances, defense counsel is not required to
object. Indeed, the Suprenme Court rejected such a requirenent in
Strickler:

"The presunpti on, wel | est abl i shed by

tradition and experience, that prosecutors

have fully discharged their official duties,

is inconsistent with the novel suggestion that

consci enti ous def ense counsel have a

procedural obligationto assert constitutional

error on the basis of mere suspicion that sone

prosecutorial m sstep nmay have occurred.”

Strickler, 527 U S. at 286-87 (citation and internal quotation
mar ks om tted).

The Conmonweal t h has argued, again, that the prosecutor's
occasi onal use of the words "as far as | know' excuses its failure
to disclose the exculpatory evidence because such equivoca
| anguage should have indicated to the defense that a specific
objection to the nondi scl osure was necessary. This argunent is
unpersuasive for the sanme reasons it was unpersuasive in the
context of MCanbridge's failure to pursue a nore thorough
i nvestigation of Doyle's crimnal record: the Commonweal th cannot
escape its Brady obligations by qualifying its nondisclosure of

excul patory evidence and then shifting its disclosure burden to
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def ense counsel. Moreover, the potential m schief invited by the
Commonweal t h' s argunent provides strong reason for rejecting it.

B. The state court decision

McCanbridge argued to the Massachusetts Appeals Court
that the prosecution did not fulfill its disclosure obligations
under Brady. For exanple, he stated in his opening brief:

The suppression of material evidence
favorabl e to the accused and requested by him
viol ates the due process clause of the Fifth
Amendnent. Brady v. Maryland, 373 U. S. 83, 87
(1963). In the case at bar, because the trial
court refused to require the Comonwealth to
produce Doyl e's crim nal record, the defendant
cannot prove that excul patory evidence was
wi t hhel d. The defendant did everything he

could to preserve this issue. Conpare this
case with Conmonwealth v. O Brien, 419 Mass
470, 477 (1995). Thus, this Court should

order the Comonwealth to produce Doyle's
crimnal record so that an appell ate deci sion
can be nade. In the alternative, the case
shoul d be remanded to the Superior Court for
producti on of the docunent at issue.

If Doyle had a crimnal record as
descri bed by the defendant at trial, then the
wi thholding of that information and the
m sl eadi ng of the defense was intentional and
prejudicial. See Commbnwealth v. Tucceri, 412
Mass. 401 (1992). A new trial would be
required.

As this passage from MCanbridge's brief reveals, he articulated a
cl aimunder Brady, with appropriate citations, and argued that the
prosecutor's nondi sclosure of Doyle's record -- if the record
i ndeed existed -- prejudiced him

The prosecution finally disclosed Doyle's crimnal record

after McCanbridge filed his brief to the appeals court. Follow ng

-54-



the Commonwealth’s belated disclosure, MCanbridge refined his
Brady argunent in his reply brief:

In United States v. Bagley, 473 U.S
667 (1985), the Suprene Court recogni zed that
an inconplete response to a specific request
for disclosure not only deprives the defense
of the specific evidence, but al so suggests to
t he defense that such evi dence does not exi st.
The defense's reliance on such a m sl eading
representation can result in inportant changes
in trial strategy. In the case at bar, the
def endant was specifically msinfornmed about
Doyle's crimnal record. The defendant then
gave up his strategy of attenpting to elicit
information about that record from Doyle's
brother or the Cerk of the Norfol k Superior
Court. The prosecutor fully exploited his
m srepresentation in closing argunent.

The state constitutional and/or conmon
law standard for a Brady violation does
consider the issue of bad faith. See,
Commonweal th v. Tucceri, 412 Mass. 401 (1992).
Wher e bad faith has been denonstrated, and the
wi t hhel d evidence nmight have affected the
outcone of the trial, the defendant is
entitled to a new trial. In the absence of
bad faith, a new trial is necessary if the
wi t hhel d evidence would have been a real
factor in the jury' s deliberation. In the
case at bar, the defendant's truthful ness
about the circunstances of his confrontation
with Doyle was the central issue in the case.
The bl ocki ng of the Commonweal th's claim that
the so-called argunent about Doyle's child
abuse record was only the defendant's attenpt
to assassinate Doyle's reputation, would have
been a real factor in the jury's deliberation,
and probably would have tipped the scales in
favor of the defendant.

Again, MCanbridge identified the proper legal authority for his
Brady cl ai mand expl ai ned why he was prejudi ced by the prosecutor's
failure to fulfill his disclosure obligations.

McCanbri dge's Brady clai mwas thus fully presented to the
Massachussets Appeals Court. In its opinion affirmng
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McCanbri dge's conviction and sentence, the appeal s court addressed
the issue of Doyle's record only briefly: "Wile the defendant
pressed for the introduction of the victims crimnal record at
trial, he did not object when the judge did not order its
production or request that the record be marked for identification.
He cannot now be heard to conplain that the judge failed to do so

at the sentencing stage.” MCanbridge, 690 N E.2d at 475. The

court did not seemto recognize the Brady inplications of Doyle's
crimnal record - despite MCanbridge's argunent on the issue in
both his opening and reply briefs.

Under the new standard for federal habeas review, we nust
exam ne the state court determ nation of McCanbridge's Brady claim
to determne whether it 1is contrary to or an unreasonable
application of clearly established federal law. See 28 U S.C. 8§
2254(d)(1). The Suprene Court has said the following with respect
to the "contrary to" prong of 8§ 2254(d)(1):

The text of 8§ 2254(d)(1) therefore suggests
that the state court's decision nust be
substantially different from the relevant
precedent of this Court. . . . A state-court
decision will certainly be contrary to our
clearly established precedent if the state
court applies a rule that contradicts the
governing law set forth in our cases. . . . A
state-court decision will also be contrary to
this Court's clearly established precedent if
the state court confronts a set of facts that
are materially indistinguishable from a
decision of this Court and nevertheless
arrives at a result different from our
precedent .

Wllians v. Taylor, 529 U. S. 362, 405-06 (2000). The Massachusetts

Appeal s Court did not explicitly identify a legal rule in finding
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that M Canbridge could not "now be heard to conplain" about the
nonpr oducti on of Doyl e's record because he did not object when the

trial court judge failed to order its production. MCanbridge, 690

N. E. 2d at 475. However, inplicit inthis reasoningis alegal rule
that would require a crimnal defendant to object to the
prosecution's nondisclosure of exculpatory evidence where the
prosecution has represented that such evidence does not exist.
Strickler, however, held that defense counsel is not required to
object to the nondisclosure of exculpatory evidence where the
prosecutor has represented that she has discharged fully her Brady
obligations. Strickler, 527 U S. at 289. Accordingly, the opinion
of the Massachusetts Appeals Court denying MCanbridge' s Brady
claim in part, because he failed to object at trial is contrary to
clearly established federal | aw as determ ned by the Suprene Court.

C. Adequate and Independent State Ground

The Conmmonweal th further maintains that our review of
McCanbri dge's habeas petition is precluded because there is an
adequat e and i ndependent state ground for the state appeals court
deci sion. Federal courts "will not review a question of federa
| aw deci ded by a state court if the decision of that court rests on
a state law ground that is independent of the federal question and
adequate to support the judgment." Coleman v. Thonpson, 501 U. S
722, 729 (1991). Nonconpliance with a state procedural rule may
preclude federal review "The [adequate and independent state
ground] doctrine applies to bar federal habeas when a state court

declined to address a prisoner's federal «clains because the
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prisoner had failed to neet a state procedural requirenent. I n
t hese cases, the state judgnent rests on i ndependent and adequate
state procedural grounds."” Id. at 729-30. In this case, the
Commonweal th contends that the appeals court's reliance on the
Massachusetts rule requiring contenporaneous objections provides
such an adequat e and i ndependent state ground.

| have already indicated that | would reject the
Commonweal th's argunment that MCanbridge had an obligation to
object to the governnent's failure to disclose Brady material. As
| have explained, there is no such obligation under federal |aw.
| ndeed, the Commonwealth has not identified any authority
supporting its assertion that McCanbridge was required to object.
My own review of Massachusetts casel aw has unearthed no case --
except for the decision of the appeals court in this case --
requiring an objection to the inaccurate representation by a
prosecut or that excul patory evi dence sought by t he def ense has been

di sclosed. See, e.q., Commonwealth v. Hll, 739 N. E 2d 670 ( Mass.

2000) ; Commonweal th v. Tucceri, 589 N. E. 2d 1216, 1224 (Mass. 1992).

For a state procedural rule to constitute an adequate and
i ndependent state ground barring federal habeas review, that rule
must be consistently enforced in the state courts. See Myore v.
Ponte, 186 F.3d 26, 32-33 (1st Cir. 1999). Even if a Massachusetts
procedural rule requiring an objection to the nondisclosure of
excul patory evidence had been consistently enforced, such a rule
woul d be unconstitutional under Strickler. Accordingly, there is

no adequat e and i ndependent state ground supporting the decision of
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the Massachusetts Appeals Court that precludes our review of

McCanbridge's claim

II. Prejudice

The conclusion that the ruling by the appeals court
requiring an objection to the prosecutor's nondisclosure is
contrary to clearly established federal | aw does not end the Brady
inquiry. Brady established both a rule of conduct - that
prosecutors nust disclose excul patory evidence in the possession
and control of the government - and a standard of prejudice that
petitioners nust neet in order to obtain relief for a prosecutor's

failure to conply with that rule. See Strickler, 527 U S. 281-82

(noting elenments of a Brady clain). Accordingly, it is also
necessary to assess whether the appeals court erred in its
determ nati on of prejudice under Brady, and if so, whether that
erroneous determ nation constituted an unreasonabl e application of
clearly established federal |aw

To prevail on his Brady claim MCanbri dge nust show t hat
he was prejudiced by the prosecutor's failure to disclose the
evi dence of Doyle's crimnal record. Mre specifically, he nust
denonstrate "a reasonable probability that, had the evi dence been
di scl osed to the defense, the result of the proceedi ng woul d have

been different." United States v. Bagley, 473 U S. 667, 682

(1985). "A 'reasonable probability' is a probability sufficient to
underm ne confidence in the outcone.” |d. "The question is not
whet her the defendant would nmore |ikely than not have received a

different verdict with the evidence, but whether in its absence he
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received a fair trial, understood as atrial resulting in a verdict

wort hy of confidence.” Strickler, 527 U S. at 289-90. See also

United States v. Josleyn, 206 F.3d 144, 152 (1st G r. 2000). That

there was sufficient evidence on which to convict MCanbridge does
not establish that his trial was fair. See Kyles, 514 U S. at 435.

It seens inprobable that, standing by itself,
McCanbridge's inability to corroborate his testinony through the
i ntroduction of Doyle's conviction would have had an effect on the
jury's verdict. However, as MCanbridge has argued consistently,
the prosecutor's sunmmation, exploiting his msleading disclosure
about Doyl e's conviction, seriously prejudiced his case.

I Mmedi ately after the third sidebar, the defense rested
and the parties nmade their closing argunents,’ the pertinent parts
of which follow

DEFENSE

Now, | want to talk about one other
thing that's not evidence in this case. M.
McCanbridge told you on the stand the reason
that he and M. Doyle got into the fight,
besides that they were both drinking and
probably neither one thinking wth great
clarity, there had been an incident a couple
of nonths previously where M. MCanbridge
says he had been told sonething about M.
Doyl e and confronted himwth it.

The Judge admitted that evidence as
evidence of M. MCanbridge's state of m nd;
in other words, it's not evidence that M.
Doyl e ever did anything. There is no evidence
in this case that M. Doyle ever nolested or
abused any child. . . There is also no
evidence in this case that he did it. There
Is sinply no evidence in this case one way or

" Massachusetts Rule of Crimnal Procedure 24(a)(1) provides
that "the defendant shall present his closing argunent first."
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t he ot her. You don't know as you sit here
whet her what transpired, what M. MCanbridge
says transpired between the two of them has

any backing in reality or not. There is no
evi dence. There is no evidence that he did
it. There is no evidence that he didn't do
it. It was admitted for a different purpose,

whi ch was the state of m nd.

Now, you have to deci de whet her or not
sonmet hing |i ke that coul d cause that expl osion
in the car, that eruption of bad bl ood when
peopl e had been drinking. M. MCanbridge
told you that he made some comment to this
person that enraged him and he had been
t hr eat ened bef ore.

PROSECUTI ON:

Does the defendant have sonething for
you to believe when he gets up there and says,
oh, yeah, | had an argunent with Ri chard Doyl e
because of child nolestation? There is
absol utely evidence of that.® Ws that put in
there to tell you what his frane of mnd was?
No. That was his third shot at the victim
fromthe stand, assassinating his reputation
with no evidence. That's what that was for, |
suggest to you, not to show state of m nd.

In conpliance with the ruling of the judge, the defense argued in
its summati on that whether or not Doyle had in fact been convicted
of child abuse was not at issue in the case, the testinony about
Doyle's conviction having been adnmtted only to establish
McCanbridge's state of mind. |In marked contrast, the prosecutor

ignored the court's ruling, as well as his representation that he

®I have reproduced the prosecutor's argunent as it appears in
the transcript of the trial as set forth in the record. Gven the
thrust of the prosecutor's argunent, | assune that either the court
reporter or the prosecutor unintentionally omtted the word "no"
before the word "evidence" in this sentence. Although the majority
suggests that the transcript should be read as witten, the
Commonweal th conceded inits brief to the panel that the prosecutor
either said or intended to say "absolutely no evidence."
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woul d abi de by that ruling, and used the absence of the excul patory
evidence he had failed to produce to inpugn MCanbridge's
credibility. For reasons that are not clear from the record
defense counsel did not object to the prosecutor's closing
ar gument . Norrmal Iy, such an om ssion by defense counsel would
warrant requiring MCanbridge to show cause for his failure to
object and prejudice from the prosecutor's closing argunent.

However, | conclude that the Commbnwealth failed to rai se the i ssue

of McCanbridge's procedural default bel ow and has thus waived that
argunent .

A. Waiver of Waiver

Massachusetts has a "routinely enforced, consistently
appl i ed cont enpor aneous obj ection rul e" regardi ng i nproper cl osing
argunent . Burks v. DuBois, 55 F.3d 712, 716 (1st Cir. 1995).
Absent a tinely objection, Massachusetts courts will not review
appel l ate clains of inproper summation unl ess cause and prejudice
are denonstrated, except to ensure that a mscarriage of justice

does not occur. See Commpbnwealth v. Stote, 739 N E. 2d 261, 268

(Mass. 2000). Wien the Massachusetts courts apply the procedural
default rule, federal review of an inproper summation claimis
simlarly forecl osed because failure to observe state procedural
rules can constitute an adequate and independent ground for the

state court decision. Pal mariello v. Superintendent of MC.I

Norfolk, 873 F.2d 491, 493 (1st Cr. 1989).
The Commonwealth did not argue in the federal district

court that MCanbridge procedurally defaulted by not objecting to
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the prosecutor's closing argunent.® |Indeed, even after receiving
three extensions of tinme to file a brief in the federal district
court, the Commonwealth failed to file a tinely brief.?® "[T]lhis
circuit religiously follows the rule that issues not presented to

the district court cannot be rai sed on appeal.” Quinette v. Moran,

942 F.2d 1, 12 (1st Gr. 1991).

Moreover, litigants in federal habeas proceedi ngs ari sing
from state court convictions are generally required to raise all
issues in the state courts. See Trest, 522 U. S. at 89; Col enan,
501 U.S. at 732 (noting that the independent and adequate state
ground doctrine "ensures that the States' interest in correcting

their own m stakes is respected”"). In this case, the Commonweal th

Inits brief to the panel, the Commopnwealth, for the first
time, did note in passing that there was no objection to its
sumation, but it did not nmention the possibility of a procedural
bar to federal habeas review. The summati on i ssue was di sposed of
in one paragraph. "There is also no nerit to the petitioner's
contention that he was prejudiced by the prosecutor's reference
during closing argunent to the fact that the victims crimna
record was not in evidence. Defense counsel, during his closing,
had al ready expressly conceded this point by stating: 'There's no
evidence in this case that M. Doyle ever nolested or abused any
child." In any event, the petitioner did not object to the
prosecutor's closing and the judge instructed the jury that
counsel 's argunents were not evidence." This statenent is patently
insufficient to raise an adequate and independent state ground
argunment with respect to the failure of the defendant to object to

t he Conmonweal t h’ s cl osi ngargunent. See United States v. Fernandez,
145 F. 3d 59, 63 (1st Cr. 1998) (issues nentioned in perfunctory
manner, unacconpani ed by argunent, are deened wai ved); Fed. R App.
P. 28(b). Nor can the Commonweal th raise the issue for the first
time before the en banc court. See Kale v. Conbined Ins. Co., 924
F.2d 1161, 1169 (1st G r. 1991) (stating that a party cannot raise
an issue for the first tine on rehearing en banc).

" Despite not receiving permission to file a brief after the
expiration of the final deadline, the Commonwealth did so. W
assunme it was not considered by the district court.
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did not argue procedural default in any state proceedings.
"[P]rocedural default is normally a defense that the State is
obligated to raise and preserve if it is not to lose the right to
assert the defense thereafter."” Trest, 522 U S. at 89 (interna

quotation marks omtted); see also Commpbnwealth v. LaBriola, 722

N.E. 2d 13, 14 n.1 (Mass. 2000). We should enforce that rule here.

B. State court decision

Next | exam ne the opinion of the Massachusetts Appeal s
Court to determ ne whether its conclusion that MCanbri dge was not
prejudi ced by the nondisclosure of the excul patory evidence is
contrary to or an unreasonabl e application of clearly established
federal law. See 28 U.S.C. 8§ 2254(d)(1). On the prejudice issue,
t he appeals court said the foll ow ng:

In any event, assum ng w thout deciding that
the prosecutor should have produced the
victim s record, there was no prejudice to the
def endant because he was aware of the victinls
record and was prepared to offer such evi dence
at trial. Moreover, by convicting the
def endant of mansl aughter, the jury obviously
credited the defendant's testinony that the
struggle in the van was precipitated by the
defendant's remark about this offense to
Doyl e. See Commpnwealth v. Tucceri, 412 Mass.
401, 412-414, 589 N E. 2d 1216 (1992).

| accept the mpjority's conclusion that the Massachusetts
Appeal s Court applied a standard of prejudice that is consistent
with Brady, and that its decision was thus not contrary to federa
| aw. However, | would hold that the state court's concl usion on

prejudice is an unreasonable application of the Brady prejudice
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st andar d. To explain, | describe the evidence presented at
McCanbridge's trial

1. The evidence

The prosecution alleged at trial that MCanbridge shot
and killed Doyle shortly after the two nen left a bar in Canbridge
at 1 a.m, and that McCanbridge was driving, with Doyl e's body in
the back of the van, when a state trooper tried to stop the van.
The prosecution further alleged that the van crashed when
McCanbri dge reached for a gun with which he intended to shoot the
police officer attenpting to apprehend him However, the evidence
the Commonwealth presented at trial to prove this theory was
conflicting and inconcl usive.

a. Time of death

The doctor who perfornmed the autopsy on Doyle testified
t hat Doyl e had | ast consuned al cohol approxi mately one and one hal f
hours before his death. It is wundisputed that Doyle and
McCanbridge |eft the bar when it closed at 1 a.m and that the
accident occurred at about 2 a.m Thus, if credited by the jury,
the doctor's wuncontradicted opinion tended to dimnish any
possibility that Doyle's death occurred nmuch before the crash
occurred, let alone just after the two nmen left the bar at 1 a. m
Anot her prosecution witness, an EMI who responded to the acci dent,
testified that Doyl e's skin was still warmwhen his body was found
pi nned beneath the van, thus tending to establish that Doyl e died
not long before the accident, particularly in light of the

uncontradi cted testinony that it was cold that night.
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b. The weapons

The evidence was also inconclusive with respect to
McCanbridge's ownership of and possession of a gun. The
prosecution tried and failed to establish that MCanbridge was
carrying a gun in the wai stband of his pants before he was in the
van. The bartender testified that MCanbridge becane angry when
the bartender started to close up the bar. He said that
McCanbri dge stood up and brushed up against him chest to chest,
whi | e pushing his coat back. Wen asked by the prosecutor whether
he saw McCanbridge "reach for anything," the bartender said no
The bartender also testified that MCanbridge did not seemto be
angry with Doyle when the two nen |eft the bar.

Afirearns officer testified that McCanbri dge shot Doyl e
twice wth a derringer. \Wen energency personnel were renoving
McCanbri dge's jacket after the accident, the derringer fell to the
floor of the anbul ance. However, the firearns officer did not
trace the derringer to establish who owned it. Nor did he attenpt
to identify the owner of the 9 mm pistol with which Doyle
all egedly had threatened MCanbri dge. Anot her Massachussetts
police officer testified that a box of ammnition fitting one of
the two guns was found in the van. However, the box of amrunition,
| abel ed "Big Al's Gun Shop," was never introduced i nto evi dence and
the police officer had no other information about it.

c. Location of the bodies

In an effort to bolster its theory that MCanbridge had

killed Doyle up to an hour before the accident, the prosecution
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attenpted to establish that MCanbridge was driving when the van
crashed. Forensic witnesses testified that blood on the seat of
McCanbri dge's pants was consistent with Doyl e's bl ood, supporting
an inference that McCanbridge sat in the driver's seat at sone
poi nt. However, there was al so evidence that there was not enough
bl ood on his pants to suggest that he sat there for |ong.

There was other conflicting evidence about the probable
| ocati on of McCanbridge's body and Doyl e's body at the tinme of the
accident. A prosecution witness testifiedthat: (1) the passenger-
si de wi ndow was broken; (2) glass fromthe passenger-side w ndow
was found on McCanbri dge's collar and under his jacket but none was
found on Doyle; and (3) if someone had been sitting in the
passenger seat at the tine of inpact, he would have been thrown to
the right into the windshield or the passenger-door w ndow. The
prosecution offered no explanation as to how or why, under its
theory of the case, MCanbridge m ght have been in the passenger
seat at the tinme of the inpact.

The defense tried to showthat it was not clear where the
two bodi es had been | ocated prior to the crash and roll-over. The
def ense acci dent reconstructionist testifiedthat the driver of the
van coul d have been thrown between the bucket seats and out of the
si de door when the van was |lifted into the air. The evidence was
undi sputed that after the accident the sliding door on the
passenger side of the van was off its bottomhinges. The w tnesses
were in agreenent that Doyle had been thrown fromthe car through

this doorway. Because the fabric of Doyle s sweater had actually
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fused to the van, one investigator testified that Doyl e's ejection
nmust have been the result of a major inpact that generated the heat
necessary to acconplish the fusion. This evidence indicated that
Doyl e coul d have been driving at the tine of the crash, and did not
establish whether Doyle, if he had not been driving, was placed in
the back of the van by MCanbridge prior to the accident or was
t hrown there upon inpact.

Police officers, energency nedi cal per sonnel and
civilians agreed that MCanbri dge was found wedged in the driver's
seat area. Yet blood and hair sanple tests established, wthout
contradiction, that MCanbridge's head hit the passenger side of
the windshield during the crash. Uncontradi cted testinony also
establ i shed that McCanbri dge had a gash in his head and was covered
w th bl ood when he was found.

d. The police investigation and handling of evidence

There were other questions |eft wunanswered by the
i nvestigators. The accident reconstructionist for the state police
had no photographs of the tire marks on the road and could not
explain the absence of such inportant and apparently routine
evidence.' He also admitted during cross-exam nation that he had
made m stakes in drawi ng the acci dent scene; he was unsure what one
line was intended to indicate and a second line purporting to

represent the track of one tire in fact traced the track of a

"' The defense expert testified that it was difficult to
anal yze the accident without a picture of the road marks and that
it was standard procedure to carefully record such nmarks.
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different tire. Li ke the forensic chem st, he becane confused
regarding the physical principles governing the direction the
bodi es woul d have noved when the van hit the barrier.

Anot her state investigator failed to docunent where
things were | ocated before they were renoved fromthe van by the
police. She was unaware of any inventory that m ght have been
made of the "heaps of stuff” that had been in the van, which
i ncluded trash bags, clothing, newspapers and debris. She al so
stated that the nine mllimeter gun, which was | oaded and cocked
and al |l egedly used to t hreaten McCanbri dge, was found under a great
deal of debris. Although the prosecution alleged that the van was
weavi ng because McCanbri dge was reaching for this sane gun i n order
to shoot the trooper who was trying to pull himover, there was no
testinony as to whether the debris would have been on top of the
gun before the crash or whether the gun itself would have noved
during the crash. Moreover, the investigator could not say whet her
bl oodst ai ns of Doyl e's bl ood type found in the back of the van were
recent or even whether they had been made by the police as they
renoved itens fromthe van. Some of the itens that had fallen onto
the road during the crash had been thrown back into the van before
it was towed away, thus risking contam nation and making it harder
yet to reconstruct the accident.

e. Self-Defense

In support of his self-defense claim MCanbridge
testified that Doyl e becane aggressive after McCanbri dge call ed him

a nanme referring to his conviction for child abuse. He al so stated
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that he renenbered nothing after the first shot he fired at Doyl e
until three to four days later when he was in the hospital.
However, a medical expert, called by the defense, explained that a
person m ght becone nore aggressive after receiving the type of
wound Doyl e received when hit by the first bullet. Di smi ssing

McCanbri dge's ammesia as "convenient," the prosecutor called no
medi cal experts to challenge the inference that such a nenory | oss
could be attributed both to shock and to the serious head wound
McCanbri dge sustained in the accident. Oher than MCanbridge's
own testinony, the record is devoid of evidence bearing on whether
McCanbridge was in reasonable fear of serious bodily injury or
deat h when he shot Doyl e.

2. The wverdict

The jury began deliberating at approximately 1:30 p.m
and returned its verdict the afternoon of the follow ng day.'? At
the end of the first day of its deliberations, the jury requested
clarification on (1) unlawful killing, (2) nmalice aforethought, (3)
burden of proof and (4) reasonable doubt. The follow ng day, the
jury asked the trial judge to clarify the elenments of the
mans| aughter charge. That afternoon, the jury returned a verdict
finding McCanbridge guilty of the crinme of mansl aughter, unlawf ul
possession of a firearm operating under the influence, and

operating to endanger.

1t is unclear from the record at what time the jury was
dism ssed for the evening on the first day, at what tine it
reconvened on the second day, or at what tinme it rendered its
verdict on the afternoon of the second day.

-70-



In returning a verdi ct of mansl aughter, the jury rejected
the prosecutor's theory that MCanbridge acted wth either
prenedi tation or malice aforethought. Its rejection of the murder
charge left the jury with only tw options on the charge of
unl awful killing: manslaughter or acquittal. The prosecutor's
i nsinuation that McCanbri dge fabricated his testinony about Doyl e’ s
conviction to besmrch Doyle's reputation was the last thing the
jury heard from either counsel. This inproper underm ning of
McCanbridge's credibility on the determ native question of self-
def ense, and perhaps of his credibility in general, may well have
ti pped the balance in favor of a mansl aughter conviction. Thus, |
conclude that there is a reasonabl e probability that the outcone of
McCanbridge's trial would have been different if the existence of
Doyl e's conviction had been disclosed and the prosecutor had not
suggested in closing argunment that MCanbridge was fabricating
Doyl e' s convicti on.

The majority disagrees with this prejudice analysis. To
convict MCanbridge of manslaughter, the mpjority reasons, "the
jury nmust have found that [he] was provoked in sonme way, resulting
in a sudden heat of passion.”™ The majority observes that "[t]he
only evidence presented at trial regardi ng any possi bl e provocation
for the altercation was MCanbridge's testinony that Doyle
threatened him with the nine mllineter Smth & Wsson after
McCanbridge had called him a child abuser and that a conflict
ensued." Thus, for the mgjority, "the jury necessarily found that

McCanbridge, in his self defense, used at |east excessive force
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against Doyle (or . . . turned into the attacker)." The majority
concl udes that "the jury accepted McCanbri dge's story about Doyl e's
anger at being called a child abuser. Nothing could be added to
this by having the fact of the child neglect conviction established
or admtted into evidence."

In ny view, this reasoning is unduly specul ative. | t
assunes that if the jury convicted McCanbri dge of nmansl aughter, it
nmust have believed his account of how the altercation with Doyle
began. However, as the am cus expl ains:

The jury could have disbelieved petitioner
al nost entirely, thus rejecting his self-
defense testinony, and still found himaguilty
of mansl aughter rather than nurder. There was
evi dence outside petitioner's testinony that a
struggle was occurring inside the van while
driving on the highway shortly before the
acci dent. Drivers saw the van rocking back
and forth on the highway, and forensic
evi dence indi cated that Doyl e was shot shortly
before the crash. There was i ndependent
evi dence supporting petitioner's testinony
that Doyle had pointed a cocked gun at him
There was al so evidence that both petitioner
and Doyle had been drinking. The court
instructed the jury that it could find
mansl aughter if it found that petitioner had
killed Doyle "upon sudden conbat." The court
also instructed that what "distinguished
nmurder from nmansl aughter was the absence of
mal i ce aforethought.” The jury could sinply
have concluded that the governnent failed to
prove its case on the critical issue of intent
given the paucity of the evidence supporting
its theory of how and when petitioner killed
Doyl e.

In other words, the jury could have found that the circunstanti al
evi dence supported the conclusion that MCanbridge killed Doyle
upon sudden conbat or in the heat of passion -- for whatever reason
-- but that it was not sufficient to establish nmalice
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aforethought.®® There is sinply no basis for concluding that the
jury nust have believed McCanbridge's account of what sparked the
i nci dent .

Nor is the majority opinion convincing when it decl ares
that "[n]either the fact of Doyle's conviction, nor the contested
excerpt from the prosecutor's closing argunent, is material to
whet her McCanbri dge used excessive force." This argunent assunes
that the jury found that McCanbri dge acted i n sel f-defense but with
excessive force. Yet, again, the jury could have disbelieved his
sel f-defense claim but convicted hi mof mansl aughter because the
ci rcunstantial evidence supported a findi ng of "sudden conbat" (but
failed to establish nalice aforethought). If the jury had believed
McCanbri dge's story about the origins of the altercation, it could
have found that he acted in self-defense w thout excessive force,
and thereby was entitled to an acquittal. It is sinply wong to
say that the jury nust have found that MCanbri dge used excessive
force in self defense, when we do not knowif the jury accepted his
claimthat he acted in self-defense in the first place.

The majority is also inconsistent in its assessnent of

the effect on MCanbridge's credibility of the prosecutor's

13

foll ows:

As the majority points out, the jury was instructed as

Mansl aughter is an unlawful, I ntenti onal killing
resulting froma sudden transport of the passions or heat
of blood when there is no tinme to deliberate and when
such passion or heat of blood is produced by adequate or
reﬁ%onable provocati on and wi thout malice or upon sudden
conbat
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references in closing argunent to McCanbridge's unsupported claim
about Doyle's conviction for child abuse. On the one hand, the
majority asserts that "[a]t nost the prosecutor's statenent was
anot her stab at the al ready danaged credibility of the defendant,"
suggesting that McCanbri dge, general ly speaki ng, was not a credible
witness. Yet the npjority also asserts that the jury must have
bel i eved McCanbridge's testinony that he fired on Doyle in self-
defense, in support of its theory that he was convicted of
mansl| aught er because the jury deci ded he used excessive force in
his sel f-defense. This seens to be a rather selective view of
McCanbridge's credibility.

M/ own view is that MCanbridge's credibility was
i mpugned in the eyes of the jury on the critical issue of self-
defense, and there is at | east a reasonabl e probability, the Brady
prejudi ce standard, that this danage was attributable to the
prosecutor's unfair closing argunent. That view draws support from
the jury's conviction of MCanbridge on two of the three notor
vehi cl e of fenses. These convictions indicate unm stakably that
t hey concl uded that M Canbri dge was driving the van at sone poi nt,
a determnation that required rejecting substantial parts of his
account of the altercation with Doyle, the shooting, and the
accident. The mmjority suggests that "[t]he Appeals Court could
reasonably conclude . . . that once MCanbridge shot Doyle, he
pushed Doyl e toward t he back of the van and attenpted to drive from
t he passenger's seat or the driver's seat.” It is indeed possible

that the jury reasoned as the majority describes, but a nore
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straightforward explanation is that the jury sinply disbelieved
McCanbri dge' s testinony that Doyl e was driving the van when he was
shot .

My conclusion that MCanbridge was prejudiced by the
prosecutor's msconduct is consistent with our decision in United
States v. Udechukwu, 11 F.3d 1101 (1st GCr. 1993), where we
considered the prejudicial effect of a prosecutor's closing
argunment questioning the existence of exculpatory evidence the
def endant clained existed but which the prosecution failed to
di scl ose. The defendant in that case, charged with snuggling
illegal drugs into the United States from Aruba, presented a
def ense of duress. She testified that a man naned M chael Munma
had threatened to harmher children if she did not transport drugs
for him Def ense counsel attenpted to obtain evidence from the
prosecution to corroborate the defendant's testinony regarding
Mourma and the circunstances under which she had agreed to snuggl e
t he drugs. Al though the governnent had i nformation that Mounma did
exist, was in Aruba, and had been a drug trafficker, that
excul patory information was never disclosed to the defense. The
prosecutor then used the absence of infornmation about Muma to
chal  enge Udechukwu's credibility in closing argunent. In

Udechukwu, as here, the defendant asserted on direct appeal** that

" W& considered Udechukwu's Brady claim on direct appeal
rather than collateral review For purposes of evaluating
McCanbri dge's Brady claim Udechukwu applies; the only difference
in our standard of review for the two cases is that we nust take
the additional step here of determning that the appeals court
decision affirm ng MCanbridge's conviction is contrary to or an
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the prosecution's Brady violation was magnified by the inproper
summation. W stated:

The i nferences and the direct challenge to the

exi stence of a source named M chael, however,

when the prosecution had unearthed evidence

that he existed and was a prom nent dealer in

narcotics, is indefensible. Here we find a

ki nd of double-acting prosecutorial error: a

failure to comunicate salient information,

whi ch, wunder [Brady and Gglio] should be

disclosed to the defense, and a deliberate

insinuation that the truth is to the contrary.
ld. at 1106.

As in the instant case, there was no question in
Udechukwu that the defendant commtted the acts alleged by the
prosecuti on. Udechukwu' s defense of duress, |ike MCanbridge's
clai m of sel f-defense, depended entirely on her credibility. In
Udechukwu, the evidence not disclosed by the prosecution only
partly substantiated her defense because the fact that Munma
exi sted, lived in Aruba, and had been involved inillegal narcotics
di d not establish that Mouma ever threatened Udechukwu or asked her
to smuggl e drugs. Neverthel ess, we reversed Udechukwu' s convi ction
and renmanded for a new trial because we concluded that she was
prejudi ced by the prosecutor's inproper attack on the crucial issue
of her credibility: "Wether the governnment's failure to disclose
this credibility-strengthening information could be said to be
reversible error, we need not decide. W have no doubt, however,
that the prosecutor's persistent theme in closing argunent

suggesti ng the nonexistence of this information . . . did fatally

unreasonabl e application of clearly established federal |aw
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taint the trial." 1d. at 1105.% Thus, | conclude that the
prosecutor's insinuation during closing argunent that MCanbridge
had lied about Doyle's crimnal record |ikewise tainted the
McCanbridge trial in the relevant Brady sense.' It deprived
McCanbridge of "a trial resulting in a verdict worthy of
confidence."' Strickler, 527 U S. at 289-90.

Nevert hel ess, my conclusion that MCanbridge was
prejudiced by the prosecution's failure to disclose Doyle's
conviction would not be sufficient to warrant the issuance of a
wit of habeas corpus. | nust al so conclude that the determ nation
of the appeals court on this issue constituted an unreasonabl e

application of clearly established federal |aw as articul ated by

"“Massachusetts lawis consistent with our own in this regard.
In Cormonwealth v. Collins, 434 N E. 2d 964, 969 (Mass. 1982), the
Suprene Judicial Court stated: "Wen the failure to disclose is
coupled with the blatant nmi srepresentati on nade by the prosecutor
in his closing argunent to the jury, the conclusion that the
convi ction cannot stand is inescapable.”

"1 find wholly unpersuasive the suggestion of the mpjority
that MCanbridge sonehow benefitted from the unavailability of
Doyl e's conplete crimnal record, which would have reveal ed the
conviction for child neglect. The harmto MCanbridge caused by
the prosecutor's failure to abide by his representation to the
judge and to defense counsel that he woul d not question the fact of
Doyl e's conviction vastly outweighs any advantage MCanbridge
gai ned by not having the jury learn that Doyl e' s conviction was for
child neglect rather than child abuse.

"I'n di stingui shing Udechukwu, the majority says that here the
prosecutor did not make know ng m srepresentations to the jury.
That may or may not be true. |Indisputably, however, the prosecutor
made a knowi ng msrepresentation to the judge and to defense
counsel prior to closing argunent that he would not argue to the
jury the absence of evidence that Doyl e had been convicted of child
abuse. This conduct cannot be excused as "sl oppiness."
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the Suprene Court.'® See 28 U.S.C. § 2254(d)(1). The appeal s court
found no prejudice for two reasons. First, it observed that "there
was no prejudice to [MCanbridge] because he was aware of the
victim s record and was prepared to of fer such evidence at trial."

McCanbridge, 690 N E. 2d at 475. That observation is entirely

beside the point. MCanbridge did not wish to offer proof of the
victims record because he agreed with the trial court that the
truth about that record was irrelevant. MCanbridge had referred
to Doyle’s record in his testinony and his closing argunent only to
explain the origin of the altercation. The truth of the record
only becane an issue at the end of the trial because of the
prosecutor’s unfair attack on McCanbridge’ s credibility in closing
argunent .

Second, the appeals court said that the jury nmust have
bel i eved McCanbri dge's account of the struggle and its cause given
his conviction for manslaughter: "By convicting the defendant of
mansl| aughter, the jury obviously credited the defendant's testi nony
that the struggle in the van was precipitated by the defendant's

remar k about [the conviction] to Doyle."™ MCanbridge, 690 N. E. 2d

at 475. As | have explained in ny analysis of the ngjority's
simlar assessnent of the prejudice issue, the court's concl usion

that the jury "obviously credited" McCanbridge' s testinony rests on

' 1 agree with the majority's refornulation of the content

of the "unreasonabl e application" clause of 28 U. S.C. § 2254(d) (1)
inlight of Wllians v. Taylor, 529 U S. 362 (2000).
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a faulty, unduly speculative prenise.' The jury may well have
reached a mansl aughter verdict for any nunber of reasons having
nothing to do with its crediting of McCanbridge' s insistence that
the struggle was precipitated by his remark about Doyle's
conviction. Al that can be said with certainty about the jury's
eval uation of McCanbridge's clai mof self-defense is that the jury
did not credit his testinony sufficiently to acquit him Rather,
their wverdict strongly suggested a negative judgnent about
McCanbridge’'s credibility, in a case where the Comonwealth's
evi dence was circunstantial and, on i nportant points, inconclusive.

In summary, the state appeals court's conclusion that
t he outconme of McCanbridge's trial woul d not have been different if
t he evi dence of Doyle's conviction had been disclosed rests on an
irrel evant observation and an unduly specul ative prem se. Under
t hese circunstances, | nust conclude that the court’s no prejudice
determination constitutes an unreasonable application of clearly
establ i shed federal |aw regarding prejudice in the Brady context,

and the wit of habeas corpus should be granted.

Y The district court agreed with the Massachusetts Appeals
Court that MCanbridge had not been prejudiced by the prosecutor's

nondi scl osure. It concluded that the jury nmust have found enough
plausibility in MCanbridge' s account to reject a first or second
degree nmurder conviction: "[T]lhe jury nust have accepted that

[ McCanbri dge' s] provocation story at |east rai sed sonme reasonabl e
doubt in order to convict on nanslaughter rather than first- or

second-degree nurder." This conclusion is unduly restrictive in
its view that MCanbridge received his due because he avoided a
mur der conviction. McCanbridge was also entitled to fair

consi deration of his claimthat he was not guilty of mansl aughter.
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