[ NOT FOR PUBLI CATI ON-NOT TO BE ClI TED AS PRECEDENT]

United States Court of Appeals
For the First Circuit

No. 00-1638
UNI TED STATES,
Appel | ee,
V.
JOSE LU'S CI NTRON MORENO, a/k/a LU'S,

Def endant, Appell ant.

APPEAL FROM THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF PUERTO RI CO

[ Hon. Héctor M Laffitte, U.S. District Judge]

Bef or e

Li pez, Circuit Judge,
Canpbel |l and Cyr, Senior Circuit Judges.

Jose Luis Cintron Moreno on brief pro se.
Quillernrb GI, United States Attorney, Jorge E

Vega-

Pacheco, Assistant United States Attorney, and Nelson Perez-

Sosa, Assistant United States Attorney, on brief for appellee.

March 22, 2001




Per Curiam Jose Luis Cintron Moreno appeal s pro se

fromthe summary denial of a notion for return of property
filed pursuant to Fed. R. Crim P. 41(e) sone nonths after
the conpletion of crimnal proceedings against him The
appeal is tinmely because such notions should be treated as

civil, equitable actions, see United States v. G raldo, 45

F.3d 509, 511 (1st Cir. 1995), and, thus, the sixty-day tinme

peri od under Fed. R App. P. 4(a)(1)(B) applies, see United

States v. Bein, 214 F.3d 408, 411 n.3 (3d Cir. 2000) (citing

cases). Cintron Mireno's notice of appeal was filed well
within the sixty-day period. For the follow ng reasons, we
vacate and remand.

In his filings before the district court, Cintron
Moreno sought the return of various personal and business
property including checks, cash, jewelry, a pickup truck,
two cellular phones, a black sport pouch, credit cards,
|l ottery tickets, business records, various |icenses and
i dentification cards, and m scell aneous other itens. Mbst
of this property was allegedly seized during a search of
Cintron Moreno's residence on April 9, 1997. Cintron Mreno
requested that these itens be returned to his daughters,

t hrough his attorney, and not his step-daughter. He stated
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t hat he had never received notice of forfeiture with respect
to the pickup truck but that it was being used by federa
agents.!?

The governnment noved to di sm ss representing that,
approximately one nonth prior to the filing of the Rule
41(e) notion, the Drug Enforcenment Adm nistration ("DEA")
had returned to Cintron Moreno' s step-daughter 17 cardboard
boxes "containing all the documents inpounded during the
search and seizure of April 9, 199[7]." In support of this
representation, the governnent produced a copy of a signed
recei pt. The government further represented that no jewelry
was seized from Cintron Moreno. In support of this latter
representation, the governnent produced a five page DEA
search warrant inventory list (which does not |ist any
jewelry). The list indicates that at |east 21 boxes of
items were seized fromCintron Moreno's residence. Finally,
the governnment represented that it "had reviewed all
adm ni strative forfeitures from 11/1/97 to 11/2/99 and the
af orementi oned vehicle has not been seized or forfeited by

t he governnent."”

IOn appeal, Cintron nentions for the first time that the
bl ack sport pouch contained a pistol and amrunition. However,
in response to the government's argunent that, as a convicted
felon, he cannot lawfully possess a firearm or ammunition, he
di savows any claimto return of these particular itens.
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Cintron Moreno filed a reply to the governnent in

whi ch he argued, inter alia, that since the inventory |ist

reveals that at |least 21 boxes were rempved from his
resi dence, not all of the seized property could have been
returned to his step-daughter. He further suggested that
the inventory list was inconplete, and he stated that
jewelry had been renoved fromhis person at the tinme of his
arrest. Cintron Mdreno conplained that he had never given
perm ssion for his property to be returned to his step-
daughter. Finally, he objected to the governnent's
representation that his vehicle had not been seized,
suggesting that it had been seized by the United States
Cust ons Servi ce.

Based on this record, we think that sunmary deni al
of the notion for return of property was i nappropriate. The
government has never explained the discrepancy between the
number of boxes seized (21) and the nunber of boxes returned
(17). Although the governnment insists that no currency was
sei zed, the DEA search warrant inventory list indicates that
over $ 500 in currency was seized fromthe residence. W
think that there was insufficient evidence from which the
district court could conclude that everything seized, and

not properly retained, was returned. In addition, the
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government now concedes that Cintron Mdreno's pickup truck

was admnistratively forfeited by Custonms on sone

unspeci fied date. On remand, the district court nust
determ ne whether, in fact, the government retains any
property, and if not, what happened to it. See United

States v. Chanbers, 192 F.3d 374, 378 (3d Cir. 1999); United

States v. Rufu, 20 F.3d 63, 64 (2d Cir. 1994) (per curiam.

The court nmust also determne whether it was proper to
return property to Cintron Mreno' s step-daughter. (N
Chambers, 192 F.3d at 378 (requiring district court to
determ ne whether it was proper to surrender property to
third party). Further, inasmuch as Cintron Mireno has
asserted that he was not provided notice of the forfeiture
of his vehicle, the district court should permt himto
amend his notion to assert this collateral attack on the
forfeiture. See id.

If the district court determnes that the
governnment | ost or inproperly disposed of property, it shal
det erm ne what remedi es, i f any, are avai | abl e.

Conpare Mora v. United States, 955 F.2d 156, 159-160 (2d

Cir. 1992) (damages available); United States v. Martinson,

809 F.2d 1364, 1368 (9'h Cir. 1987) (sane) with Uni t ed

States v. Jones, 225 F.3d 468, 469-70 (4" Cir. 2000)
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(damages not available), petition for cert. filed, (U.S

Dec. 12, 2000) (No. 00-7542); United States v. Bein, 214

F.3d 408, 412-16 (3rd Cir. 2000) (sane). We intinmate no
opinion in this regard.

Finally, to the extent that Cintron Myreno is
attenpting on appeal to challenge the forfeiture of certain
real estate, this issue is foreclosed. A final order of
forfeiture as to the real estate entered on My 25, 1999.
Cintron Moreno filed a tardy notice of appeal from this
order, and this court dism ssed the appeal for |ack of

jurisdiction. United States v. Cintron Mireno, No. 00-1391

(1st Cir. May 1, 2000) (unpublished judgnent). Cintron
Moreno cannot now attenpt to insinuate the issue into this
appeal from the denial of a notion seeking return of
personal and busi ness property.

Vacat ed and rennnded.




