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DI CLERI CO, District Judge. The appellant, Robert Rowe,

brings athird appeal fromhis conviction and sentence for bankruptcy

fraud. See United States v. Rowe, 144 F. 3d 15 (1st Cir. 1998) (" Rowe

I”); United States v. Rowe, 202 F. 3d 37 (1st Cir. 2000) (“Rowe 117").

| n the present appeal, Rowe contends that the district court erredin
i mposing a $10,000 fine and in ruling that the mandate i n Rowe ||
precl uded consi derati on of Rowe’ s noti onto di sm ss Count Il of the
i ndi ctment. For the reasons that foll ow, we affirmthe deci si ons of
the district court.

Backar ound!?

Rowe fil ed a personal bankruptcy petition under chapter 7 of
t he Bankrupt cy Code i n Sept enber of 1992. As part of his bankruptcy
pr oceedi ng, Rowe was obligatedto file bankruptcy schedul es listing
speci fied assets. Wien asked i n Schedul e Ato provi de a descri ption of
real property in which he had an i nterest, Rowe answered “NONE,”
al t hough he then owned, with his ex-wife, a house in Nahant,
Massachusetts. | n Schedule J, pertainingto current expenditures, Rowe
i sted one rent paynment but omtted anot her.

In May of 1996, Rowe was indicted on three charges of
bankruptcy fraud in violation of 18 U.S.C. A. 8 152. Foll owi ng an
el even-day trial, he was acquitted on Count | but was convicted on

Counts Il and 11, which charged hi mwi th maki ng fal se statenents in

1Addi ti onal background i nfornmati on appears inRowe | and Rowe I1.
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hi s bankruptcy schedul es. He was sentenced to serve thirty-three
nonths in prison and to pay a $100 speci al assessnent. Neither
restitutionnor afinewasinposed. The sentence was stayed pendi ng
appeal .

On appeal , Rowe argued that the district court m shandl ed
incidents involvingtw jurors. He al so argued that the district court
erred innot granting his nmotion for judgnent of acquittal on Count
11, incalculating the intended | oss fromhis fraud, in inposing
upward adjustments to his offense level, and in failing to put a
juror’s post-verdict conmunicationintherecord. W affirnmed Rowe’s
convictionon Count |1, reversed his convictionon Count Il1, vacated
hi s sentence, and remanded for resentenci ng. See Rowe | , 144 F. 3d at
23-24.

Before the resentenci ng proceedi ng was hel d, the United
States Attorney’s Ofice filed an ethical conplaint with the
Massachusetts Board of Bar Overseers agai nst Rowe’s counsel. The
district court continuedthe resentencing proceedi ng whil e Rowe’s
counsel responded to the conplaint. After the conplaint was di sm ssed,
Rowe’ s counsel argued that the conpl ai nt was brought inretaliationfor
hi s charges t hat a gover nment agent had gi ven perjured testinony at
Rowe’ s trial. Rowe asked for an evidentiary hearing on his allegations
of governnment m sconduct. The district court denied his request for a

heari ng.



Resent enci ng occurred on Novenber 12, 1998. Rowe was
sentenced to ei ghteen nonths in prison and twenty-four nont hs of
supervi sed rel ease. The court al so i nposed a $50 speci al assessnent

and a fine of $10,000. See Rowe |1, 202 F.3d at 39-40.

Rowe agai n appeal ed, arguing that the district court erred
inrefusing to hold an evidentiary hearing on theissue of governnent al
m sconduct, in determning the i ntended | oss fromhi s cri mnal conduct,
and inincreasing his base offense | evel for violating ajudicial
order or process and obstructing justice. He also contendedthat the
fine inposed was vindictive. W affirmed the district court’s
deci sions not to hold an evidentiary hearing and to i ncrease t he base
of fense | evel based on a findingthat Rowe viol ated a judi ci al order or
process. W concl uded, however, that the district court erredin
determ ni ng t he ambunt of Rowe’s intended | oss and i n i nposi ng an
obstructi on of justice enhancenent based on Rowe’ s testi nony about his
property interests. W did not address the question of the fine,
noti ng t hat Rowe woul d have to be resentenced i n any case, and we urged

the district court to consi der Rowe’ s argunents about the fi ne at that

time. See Rowe |1, 202 F.3d at 42, 43-44.

Rowe’ s sent ence was vacat ed, and t he case was remanded f or
further proceedi ngs before a new y-assi gned j udge. On rermand fr omRowe
Il, Rowe filed a nmotion to dism ss Count Il of the indictnent,

asserting that our decisioninRowe Il, reversingthedistrict court’s
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val uation of theintended |l oss in Count Il, constituted arulingthat
t he property was wort hl ess, thereby negating any i ntent to defraud.
During argunment onthe notion, thedistrict court construed the notion
as one for anewtrial. At the close of the hearing, the district
court deni ed the notion on the ground that the mandate fromRowe 11 did
not permt consideration of the issue raised.

The third sentenci ng was hel d on April 20, 2000. Rowe was
sentenced to five years of probation, afine of $10, 000, and a speci al
assessnment of $50. The court adopted the factual findings and
gui del i ne application contained in the presentence report inits
stat enment of reasons for the sentence.? Rowe di d not obj ect to any part
of the sentence.

Di scussi on

Rowe rai ses two i ssues on appeal . He argues that the court
erredininposingafineof $10,000 i n t he absence of evi dence that he

was abl e to pay such afine. He al so argues that the district court

erred in not considering his notion to dismss. A  Fine

°The presentence report was prepared on April 2, 1997, before the
ori gi nal sentencing, held on May 16, 1997. The probati on depart nment
suppl ement ed t he report, before the May 16 sent enci ng proceedi ng, with
an addendumcont ai ni ng i nformati on based on an intervieww th the
bankrupt cy j udge and respondi ng to t he governnent’ s obj ections. A
suppl enrent al addendumr esponded t o t he def endant’ s obj ecti ons, which
were submtted on May 8, 1997. The record indicates no further
revi sions or addendato the report, which was subsequent|y used as t he
basi s for resentenci ng bef ore Judge Keet on on Novenber 12, 1998, and
agai n before Judge Young, on April 20, 2000.
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Rowe di d not obj ect belowto the inposition of the $10, 000
fi ne by Judge Young but first raised his objectiontothefineinthis
appeal .® As aresult, thedistrict court’s decisionis reviewable only

for plainerror. See Fed. R Oim P. 52(b); seealso United States v.

Peppe, 80 F.3d 19, 22 (1st Cir. 1996). “Review for plain error
requires four show ngs: (1) that there was error; (2) that it was
plain; (3) that the error affected substantial rights; and (4) that the
error affected the fairness, integrity or public reputation of judicial

proceedings.” United States v. Terry, 240 F. 3d 65, 73 (1st Cir. 2001)

(quotation marks omtted).
“Deviationfromaruleis ‘error’ unless the rul e has been

wai ved.” United States v. O ano, 507 U. S. 725, 732-33 (1993). Rowe

argues that the district court, ininposingthe fine, failedto provide
factual findingsinsupport of the fine, as required by Federal Rul e of
Crim nal Procedure 32(c)(1), 18 U S.C. A § 3572(a), and United States
Sentencing Guidelines (“U. S.S.G ") 8§ 5EL1. 2. Rowe al so cont ends t hat
the district court erred because no fine was i nposed as part of his
first sentence and t he gover nnment present ed no addi ti onal evi dence at
t he subsequent sentencings to show that he was able to pay a fi

A presunption existsthat afinew /|| beinposed as part of

a sentence, and the def endant bears the burden of showi ng that an

3Nei t her di d Rowe obj ect to the $10, 000 fi ne i nposed at t he second
sent enci ng proceedi ng, followi ng Rowe |.
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exception shoul d be made in his case. See U.S.S. G 8§ 5El1.2(a); United
States v. Merric, 166 F.3d 406, 408 (1st Cir. 1999). To neet his
bur den, a def endant nust establishthat it is norelikely than not that
he i s both unable to pay a fine and will not be able to pay in the

future. See United States v. Kadonsky, 242 F.3d 516, 520 (3d Cir.

2001). A defendant may rely on the information provided in the
present ence report or he may nake an i ndependent evi denti ary show ng.
See id. Apresent | ack of assets or even a negative net worth wi |l not
precl ude i nposition of afine unless adefendant al so denonstrat es t hat
he | acks the ability to earn and to pay a finein the future. See
Peppe, 80 F.3d at 23.

“When inmposingafineandits conditions, adistrict court

must consider, inter alia, ‘any evidence presented as to the

defendant’ s ability to pay the fine (includingthe ability to pay over
a period of time) in light of his earning capacity and fi nanci al
resources’ and ‘the burden that the fine pl aces on t he def endant and

hi s dependents rel ative to alternative puni shnents. Peppe, 80 F. 3d
at 22 (quoting U.S.S.G 8 5El.2(d) andciting 18 U.S.C. A §8 3572(a)).
Express findi ngs about a defendant’s financial condition are not

necessary to support the inposition of a fine if the record is

sufficient topermt appellatereview. See Merric, 166 F. 3d at 408.

As | ong as the record evi dence supports afine, thedistrict court is



presuned t o have consi dered the applicable statutory criteria. See

United States v. Saxena, 229 F.3d 1, 11 (1st Cir. 2000).

Fol l owi ng Rowe 11, Judge Young, in the third sentencing
proceedi ng, adopted the presentence report i n support of his decision
to i npose a $10, 000 fine. Although the report was three years ol d and
had not been revi sed or updat ed si nce May of 1997, Rowe di d not obj ect
or indicate that the informati on was out of date. The report
establ i shes t hat Rowe i s col | ege educat ed, that he has a strong wor k
ethic, having been enployed for nost of his adult |ife doing
residential and general contracting, construction and hone desi gn, and
that heis ingood health. He has usually hel d manageri al or ownership
roles in his undertakings, and he al so possesses areal estate sal es
license that requires himto work under the authority of a broker.

Hi s wi fe wor ked as a prof essional dance teacher until she was
i njured and has worked as a nanny since that tine. Rowe has two
daughters by his first marri age, one of whomwas in college on a
schol arshipin1997. H s second wi fe has a daught er who was si xt een
years ol din 1997. The report shows t hat Rowe had a negati ve net worth
and negative nonthly cash fl ow.

The only additional potentially relevant information

present ed was t he st at enent nade by Rowe’ s counsel at the resentencing



proceedi ng, whi ch was nade i n t he cont ext of argui ng agai nst a pri son
sentence.* Counsel argued:

Bob Rowe has al ready suf fered trenendously as
aresult of this matter. He’'s been unenpl oyed
for asubstantial periodof tinme. He s in debt
now si nce hi s bankruptcy up to $110, 000. He’s
now wor ki ng on, he just got ajob on a conm ssion
basi s, but he’ s seei ng not hi ng out of that. He
has two kidsincollege. Hswifeis here. And
friends.

Your Honor, thisis not acasethat calls for
i ncarceration in any way, your Honor.

United States v. Rowe, No. 96-10150- W&GY, transcript, Apr. 20, 2000, at

36. Rowe presented no evi dence i n support of his counsel’s argunent.

To t he extent counsel’ s proffer iscredited, it adds very
littletothe financial picture presentedinthe presentence report.
The record denonstrat es t hat Rowe had a negati ve net worth but that he
al so hadthe ability towork and, in fact, was worki ng. Al though his
conm ssi on j ob was not then produci ng i ncone, it was reasonableto
expect Rowe would earn noney and woul d be able to pay a fine.

The record also denmobnstrates that the district court

consi dered Rowe’ s financi al condition. Judge Young stated that he knew

“Rowe’ s | ack of attentionto the issue of his ability to pay a
fine, despitethis court’s mandatetothe district court to consider
his argunents onthe fineissue, alongw th his counsel’s expl anati on
at oral argunent that they concentratedtheir efforts on avoi ding a
pri son sentence rather than on avoi ding a fine, suggest wai ver. See
d ano, 507 U.S. at 733. Since we conclude that no error occurred,
however, we do not reach the issue of waiver.
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Rowe had debts and real i zed t hat a fi ne woul d not be pai d unl ess Rowe
was abl e to pay. Judge Young's decisionto waiveinterest onthe fine
is afurther indication that he considered the evidence of record
pertai ning to Rowe’ s financial condition. See Peppe, 80 F. 3d at 22-23.
W concl ude that the record supports the district court’s determ nation
t hat Rowe had the capability to pay the fine inposed.?®

Rowe al so argues t hat because Judge Keet on deci ded not to
i npose afine as part of his first sentence, and because t he gover nnent
di d not chal | enge t hat deci si on, hi s indi gence was established for the
subsequent two sentencings. Explicit findings pertinent to sentencing,
whi ch are “unchal | enged i n a subsequent appeal despite the existence of
anpl e opportunity to do so, becone[] | awof the case for future stages

of thesanelitigation.” United States v. Bell, 988 F. 2d 247, 250 ( 1st

Gr. 1993); accord United States v. Ticcharelli, 171 F. 3d 24, 28 (1st

Cir. 1999). Rowe’s characterization of Judge Keeton’ s deci sion not to
i npose a fine as tantanmount to a findi ng of i ndi gence m sconstrues the
deci si on.

Inthe course of the first sentencing proceedi ng, Judge
Keeton said that the record i ndi cated t hat Rowe’ s bankr upt cy proceedi ng

woul d be reopened and that Rowe’s debts woul d be determ ned to be

SFederal Rul e of Crim nal Procedure 32(c) (1) does not apply in
t hese ci rcunst ances wher e Rowe has not shown t hat t here were unresol ved
obj ections to pertinent sections of the presentence report. See Uni ted
States v. Sawyer, 239 F.3d 31, 46 (1st Cir. 2001).
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nondi schar geabl e. Judge Keeton concluded that a fine would be
i nappropri at e because Rowe’ s resources were | i kely to beinsufficient
to pay both a fi ne and hi s anti ci pat ed nondi schar geabl e debts, whi ch
t he court determ ned shoul d be given priority.® Judge Keeton di d not
find that Rowe was i ndi gent, as Rowe now argues, nor did he findthat
Rowe woul d be unableto pay afineinthe future. Instead, as amtter
of policy, he gave priority to Rowe’ s anti ci pated bankruptcy debts.

See Rowe |, 144 F.3d at 23.

Judge Keeton’ s second sent ence was | at er vacat ed, and t he
case was agai n renanded for resent enci ng before a new y assi gned j udge.
In a multi-count case based on the same course of conduct, after
convi cti ons on one or nore counts have been reversed and t he sent ence
has been vacated, the district court onremandis authorized, within
statutory and constitutional limts, tore-eval uate and reconstruct the

sentence. See United States v. Blasini-Lluberas, 169 F. 3d 57, 68 (1st

Gr. 1999) (citingUnited States v. Pi mi ent a- Redondo, 874 F. 2d 9, 14

(1st Cir. 1989)); seealso United States v. Rodri guez, 112 F. 3d 26, 30

(1st Cir. 1997). The new sentence, in the aggregate, my be nore
severe than the ori ginal sentence, aslongas it is not vindictive.

See North Carolina v. Pearce, 395 U S. 711, 726 (1969); see also

5The di strict court didnot quantify the anti ci pated debts or give
any i ndi cati on of when such debts m ght accrue. Since theissueis not
bef ore us, we express noopinionastothe propriety of the district
court’s deci sion.
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Al abama v. Smth, 490 U. S. 794, 795 (1989). In addition, the court nay

i mpose a fine, although nofine, or asnmaller fine, was i nposedinthe

original sentence. See, e.g., United States v. Versaglio, 85 F. 3d 943,

948- 49, nodified on ot her grounds, 96 F. 3d 637 (2d G r. 1996); Uni ted

States v. Young, 932 F.2d 1035, 1037-38 (2d Cir. 1991).

On t he second renand, Judge Keet on i nposed a fi ne of $10, 000,
stating that the record di d not showt hat Rowe was i ncapabl e of payi ng
afine.” Rowe failedto object tothe fine duringthe second sentencing
proceedi ng, but | ater, on appeal, he chal | enged t he fine as vindicti ve.
Rowe di d not pursue the issue of vindictiveness during the third
sent enci ng proceedi ng bef ore Judge Young, nor has he rai sed that i ssue
in this appeal.

The second sent ence was vacated by Rowe I1. On rermand, Judge
Young resent enced Rowe on Count || as directed inthe mandate fr omRowe
Il. Consonant with Judge Keeton’s findinginthe second sentencing
pr oceedi ng, Judge Young found t hat Rowe had t he capability to pay a
fi ne of $10,000. As stated above, Judge Young' s deci sionto inpose a
fine is properly supported by the record in that proceeding.
Ther efore, Judge Young did not err ininposingafine, despite Judge

Keeton’s initial decision not to do so.

The record fromt he second sent enci ng proceedi ng i ncl udes no
i nf or mati on about reopeni ng t he bankr upt cy proceedi ng, and Judge Keet on
did not reiterate his previous intent to give priority to Rowe’s
nondi schar ged bankruptcy debts.
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There being no error, plain or otherw se, we need not
consider the remaining factors in the analysis.

B. Motion to Disnm ss Count |1

Rowe was charged in Count Il with bankruptcy fraud for
writing “NONE” in Schedule A, despite his interest in the Nahant
property. Rowe’s defense was that the nortgage and attachnents onthe
Nahant property, together with his agreenent with his ex-wi fe that she
woul d get any equity in the house, rendered his interest in the
property worthl ess. Despite his defense, Rowe was convi ct ed on Count
1. Count Il is the only conviction remaining in the case.

Bef ore the third sent enci ng proceedi ng, Rowe fil ed a noti on
to dismss Count Il, relying on part of our decisioninRowe I1. W
reversed the district court’s determ nation of theintendedlossin
Count 11 because record evidence of encunbrances on the Nahant
property, which the district court had not consi dered, “arguably
rendered Rowe’ s interest inthe property worthless.” Rowe 11, 202 F. 3d
at 42. Rowe argued i n support of his notionto dism ss that Rowe ||
established as a matter of lawthat hisinterest i nthe Nahant property

was worthl ess. He also argued that the evidence at trial was
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insufficient toconvict himon Count I1.8 As aresult, he contended,
his conviction should be overturned and the charge di sm ssed.

At the hearing on Rowe’ s notion, the district court construed
t he notion as one for anewtrial. Although nmention was nmade at t he
heari ng of possi bl e newevidence, the district court did not consider
t he ef fect of such evidence in the context of anotionfor anewtrial.
| nst ead, the court deni ed the notion onthe ground that the mandate
fromRowe 11 directed only that Rowe be resentenced on Count Il and did
not permt consideration of the sufficiency of the evidence to support
Rowe’ s conviction on Count 1I1.

“The ‘mandate rul e’ generally requires that adistrict court

conformwi th the remand order froman appel |l ate court.” Ticcharelli,

171 F.3d at 31. InRowe 11, we vacated Rowe’ s sentence on Count Il and
remanded t he case for further proceedi ngs consi stent with that opi ni on.
The mandate fromRowe || was limted to resentenci ng Rowe on Count I1.
Therefore, the district court correctly rul ed that the mandate i n Rowe

Il did not permt consideration of Rowe’s notion to the extent he

8Si nce Rowe di d not nove for judgnment of acquittal on Count |1 at
t he cl ose of the governnent’s case agai nst him that i ssue was | ost
unl ess he coul d showon appeal that his convictionwas “clearly and
grossly unjust.” United States v. Neal, 36 F. 3d 1190, 1206-07 ( 1st
Cir. 1994). However, Rowe did not raise the sufficiency issuein
ei t her of his previous appeal s, | eavi ng t he unchal | enged gui Ity verdi ct
as thelawof the case. See, e.qg., Ticchiarelli, 171 F. 3d at 30- 31;
Bell, 988 F. 2d at 251. Rowe has not shown that his casefalls w thin
thelimtedflexibility inthe application of thelaw of-the-case rule.
See Ticcharelli, 171 F.3d at 29; see also United States v. Connell, 6
F.3d 27, 31 (1st Cir. 1993).
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chal | enged t he sufficiency of the evidence to convict hi mon Count 1|
based on either the evidence at trial or the ruling in Rowe I1.

Al t hough the district court raised the question of whet her
Rowe’ s noti on was i ntended as a notion for anewtrial, Judge Young di d
not ruleonthe notioninthat context. As aresult, theissue of a
nmotion for anewtrial was not resol ved by the district court andis
not before this court on appeal.

Affirned.
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