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SCHWARZER, Senior District Judge. José A. Lépez-Lobpez

pled guilty to two counts of delivering adulterated mlk into
interstate commerce in violation of the Federal Food, Drug and
Cosnetic Act, 21 U S. C 88 331(a), 333(a)2), and 18 U.S.C. § 2.
The district court sentenced himto ei ghteen nonths' inprisonnment
foll owed by two years supervised rel ease, and ordered himto pay a
$200 special assessnent. We have jurisdiction of his appeal
pursuant to 28 U.S.C. 8 1291 and 18 U S.C. 3742(a), and affirm

FACTUAL BACKGROUND

Def endant was a dairy farnmer in Arecibo, Puerto R co,
engaged in the commercial production of mlk. On at least five
occasions over a seven-nonth period, defendant, together wth
delivery truck drivers, participated in a schene to add water and
salt to the mlk produced at his farm The adulterated m |k was
then delivered to a processing plant. The water was added to
increase the amobunt of mlk sold and salt was added to mask the
addition of water and avoid detection of the adulterated m |k at
the processing plant. Defendant furnished the water and salt and
paid the truck drivers. Def endant and the truck drivers used
contam nated water and filthy hoses. The drivers transported the
mlk to the processing plant's silos, where it becane mxed with
other mlk delivered to the plant and where it was processed for
distribution in Puerto Rico and the continental United States. As
a result of the schene defendant was paid for the i ncreased anount
of mlk delivered. Had the adulteration been discovered, however,

it would have been considered worthl ess and been di scar ded. The
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addition of the adulterated mlk to the contents of the silos,
nor eover, created a clear health risk to consuners.

DISCUSSION
I. FAILURE TO CONTINUE THE SENTENCING HEARING

Def endant cont ends t hat he was deni ed due process because
the district court failed to continue the sentenci ng hearing, even
t hough the Presentence Report (PSR) and the addendum were not
tinmely delivered to counsel. Rule 32(b)(6)(A) of the Federal Rules
of Crimnal Procedure requires the probation officer to furnish the
PSR to defendant not Iless than thirty-five days before the
sentenci ng hearing, unless defendant waives this m nimum peri od;
there is no record of defendant having waived.! Here, the PSR was
delivered approximately fourteen days before the hearing. Rule
32(b)(6)(B) requires that the parties within fourteen days after
receiving the PSR conmunicate any objections to each other in
witing.? Here, the governnent subnitted its objections to the PSR
approxi mately one week before the hearing, and it failed to deliver

a copy to defendant wuntil the comencenent of the hearing.

"Not | ess than 35 days before the sentencing hearing--unless
def endant wai ves this mninmum period--the probation officer nust
furnish the presentence report to the defendant, the defendant's
counsel, and the attorney for the Governnent." Feb. R CrRM Pro
32(b) (6) (A) .

*Wthin 14 days after receiving the presentence report, the
parties shall communicate in witing to the probation officer, and
to each other, any objections to any material information,
sent enci ng cl assi fications, sentencing gui del i ne ranges, and policy
statenents contained in or omtted fromthe presentence report.”
FeEp. R Crim Pro. 32(b)(6)(B).

- 3-



Finally, Rule 32(b)(6)(C requires the probation officer to submt
the PSR with an addendum setting forth unresol ved objections not
| ater than seven days before the hearing.® Here, defendant did not
recei ve the addendumuntil four days before the hearing and appears
not to have received the governnent's objections to the PSR until
i medi ately before the hearing.

We ordinarily review the district court's failure to
continue the sentencing hearing for abuse of discretion. See

United States v. Marrero-Ortiz, 160 F. 3d 768, 777 (1st G r. 1998).

Def ense counsel, after conplaining about the |late receipt of the
governnment's objection, did not claim surprise and voiced no
objection to the court's going forward with sentencing, nuch | ess
nove for a continuance. See id. (stating that untinely receipt of
t he addendumto the PSR although in violation of Rule 32(b)(6)(C
is insufficient standing alone to establish undue surprise). To
the contrary, counsel acceded to the court's wish to proceed and
gave no indication of |ack of preparation.

Wil e we perceive no abuse of discretion in the court's
proceeding with the sentencing hearing in these circunstances, we
do not nmean to mnimze the i nportance of thetinme limts specified
in Rule 32 or turn a blind eye to the indifference to themshown by

t he governnment and the probation officer in this case. Those tine

" Not later than 7 days before the sentencing hearing, the
probation officer nust submt the presentence report to the court,

together with an addendum . . . At the sanme tine, the probation
of ficer must furnish [copies] to the defendant, the defendant's
counsel, and the attorney for the Governnent.” Fep. R CRM Pro

32(b) (6) (C).
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limts are no nere technicalities; they are integral to the fair
and orderly process of inposing sentence. They are nmandatory and
we expect conpliance with them

Def endant al so contends that the failure to continue the
hearing and afford him nore tine to respond to the addendum
viol ated his due-process rights. Absent plain error, an i ssue not
presented to the district court cannot be raised for the first tine

on appeal. United States v. Chaklader, 987 F.2d 75, 76 (1st Cr

1993). Even if there were error in the proceedings, the error
claimed by defendant certainly did not "seriously affect[ ] the
fairness, integrity or public reputation of judicial proceedings."

United States v. dano, 507 US. 725, 736 (1993)(internal

guotations omtted).

Def endant argues that had he tinmely received the
addendum he woul d have been prepared at sentencing to discuss the
di sagreenent between the government and the probation officer
regardi ng the appropriate enhancenent for his | eadership role. 1In
its objections, the governnent argued for a four-I|evel enhancenent
for hisroleinthe offense. Rejecting this argunent, the addendum
stated that a four-I|evel enhancenent woul d be i nappropri at e because
there were only four participants, not five as required by
Sentencing Guideline § 3Bl.1(a). U. S. SENTENCING (Ui DELI NES IVANUAL
§ 3B1.1(A). At sentencing, as discussed below, the court applied
a four-level enhancenent but it did so based not on the nunber of
participants but on defendant's "otherw se extensive" conduct, a

t heory not addressed by the government or the addendum Since the
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argunents in the addendum turned out to be irrelevant to the
court's application of the enhancenent, defendant's failure to
receive it earlier did not adversely affect counsel's ability to
pr epare. Hence, the delay did not affect the sentencing
proceeding's fairness, integrity or public reputation.

IT. ENHANCEMENT FOR MORE THAN MINIMAL PLANNING PURSUANT TO
SENTENCING GUIDELINES § 2F1.1 (b) (2) (a)

Def endant contends that the court erred in determning
that the of fense invol ved nore than m ninmal planning, resulting in

a two-Ievel enhancenent pursuant to Sentencing Quidelines

8§ 2F1.1(b)(2)(a). Wereviewfor clear error. See United States v.
Chapman, 241 F.3d 57, 62 (1st Cir. 2001). "More than m nimal
pl anni ng" exists "if significant affirnmative steps were taken to
conceal the offense"” or in "any case involving repeated acts over
a period of tinme, unless it is clear that each instance was purely
opportune.” U S. SeNnTENCING GuIDELINES ManuaL 8§ 1B1.1, cnt. 1(f)
(1998).

The court found that defendant engaged in nore than
m nimal planning based on his affirnmative steps to conceal the
of fense. As defendant adnmitted, the sole purpose of adding the
salt was to conceal the m |k adulteration. Moreover, defendant's
repeated acts, occurring over a period of seven nonths, cannot be
characterized as "purely opportune.” Defendant had the salt ready
and had prefilled the mlk vats with water in preparation for the

adul teration. See United States v. Rust, 976 F.2d 55, 57 (1st Cir.

1992) ("conduct is 'purely opportune' only if it is spur of the
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nmonment  conduct, intended to take advantage of a sudden
opportunity"). H's actions did not "occur unexpectedly" and
"W t hout previous notice." Chapman, 241 F.3d at 62. W find no
clear error.

III. ENHANCEMENT FOR BEING A LEADER/ORGANIZER PURSUANT TO
SENTENCING GUIDELINES § 3Bl.1(a)

Def endant contends that the court erred in inposing a
four-1evel enhancenment for being "an organizer or |eader of a
crimnal activity . . . that was otherw se extensive" pursuant to
GQuideline § 3Bl.1(a). W review a role in the offense

deternmination for clear error. See United States v. Cadavid, 192

F.3d 230, 237 (1st Cr. 1999).

A court making a four-|evel rol e-in-the-of fense
adj ust nent under Guideline 8§ 3B1.1(a) nust first determ ne whether
t he defendant acted as an organi zer/| eader of a specific crimna
activity. |If so, the court asks the separate question of whether
that crimnal activity involved five or nore participants or was

"otherw se extensive." United States v. D Andrea, 107 F.3d 949,

957 (1st Cir. 1997).
I n determ ni ng whet her a def endant acted as organi zer or

| eader, the court considers, inter alia:

t he exerci se of decision naking authority, the
nature of the participation in the conm ssion
of the offense, . . . the degree of
participation in planning or organizing the
offense, [and] the nature and scope of the
I1legal activity.

U. S. SeENTENcI NG Gui DELINES ManuaL 8 3B1.1, cnt. 4.
The district court's finding that defendant was "the owner of the
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farm and wi thout his participation there can be no adulterated
m | k" supports its determ nation that he was an organi zer/ | eader of
the crimnal activity.

In determ ning whether a crimnal activity is "otherw se
extensive," the court considers the totality of the circunstances,
"including not only the nunber of participants, but al so the w dth,
breadth, scope, conplexity and duration of the schene.” United
States v. Dietz, 950 F.2d 50, 53 (1st Cr. 1991). Partici pants
I ncl ude those who unknowi ngly participated in the activity. US.
SENTENCI NG GUI DELI NES MANUAL 8§ 3B1. 1, cwr. 3; D Andrea, 107 F.3d at 957.
The district court found that "the fraud . . . allowed [the]
unknowi ng services of nmany to be utilized in putting this mlk in
the chain of cormerce. . . . There were chem sts, the enpl oyees,
the mlk industry people, who relied on this and unknow ngly gave
their services in order to put this mlk in the chain of comrerce.”
The court did not clearly err in concluding that the activity was
"ot herw se extensive."

We find no clear error in the court's application of the
enhancenent .

IvVv. ALLOCUTION

Fi nal |y, defendant contends that the district court erred
when it announced its sentencing findings before giving him an
opportunity for allocution. Rule 32(c)(3)(C) requires the court,
bef ore i nposi ng sentence, to give the defendant an opportunity "to

make a statenent and to present any information in mtigation of
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the sentence.” Febp. R CRm P. 32(c)(3)(C). Here, after the court
announced its sentencing findings, governnent counsel advised the

court that it had not yet heard defendant's allocution. The court

i mmedi at el y responded: "You are absolutely correct. | never heard
him | have to backtrack here and ask hi mwhet her he has anyt hi ng
to say. And if he does, | will consider it, even if | have to
change the sentence that | inposed.” The defendant then made his

statenment expressing renorse and the court, after hearing it,
elimnated the fine it had previously announced. "Wen a judge
announces a sentence before hearing an allocution, it is fair to
assume that such a sentence is tentative and that the judge wll

consider the defendant's statenent before inposing a sentence.”

United States v. Burgos-Andujar, 275 F.3d 23, 30 (1st Cir. 2001).

Here, the facts validate that assunption. Were the record shows
that the sentencing judge has properly considered defendant's
al I ocuti on when i nposi ng sentence, even if the judge had previously
announced a tentative sentence, Rule 32(c)(3)(C) is satisfied. 1d.

Accordingly, we find no error.

Affirmed.



