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LYNCH, Circuit Judge. Inthe course of decidingonasite
for a newpostal facility, Joseph Leonti, the plant nmanager of the
Portl and, Maine, United States Postal Service center, made ill -
consi dered statenments about one of the sites that had been under
consi derati on. The owner of the site, the Davri c Mai ne Corporati on,
felt that it and the site had been defaned. Davric and t he man who
owns it, Joseph Ricci, filedsuit infederal court agai nst boththe
Post al Service and Leonti for defamati on and tortious interference
under statelaw, andin addition clainedthat aconstitutional tort had
been comm tted.

The district court di sm ssed the clai ns agai nst t he Post al
Servi ce onthe ground t hat t he Postal Service enjoys sovereigninmunity
fromsuit absent a waiver, and that its i munity had not been wai ved as
to defamation or tortious interference clains. The court also
di sm ssed the state lawtort cl ai ns agai nst the official on the ground
t hat the official had been acting withinthe scope of his enpl oynent,
and di sm ssed the constitutional tort claimfor failureto state a
claim Plaintiffs appeal. This case presents aninteresting question
of first i npression about therelationandinteraction betweenthe
Post al Reorgani zation Act, 39 U.S.C. 8§ 101let seq., and t he Federal
Tort Clainms Act, 28 U.S.C. 88 1346(b), 2671-2680. We affirmthe

district court's di sm ssal based on the concl usi on that t hese Acts,



t aken t oget her, do not wai ve t he Postal Service'simmunity for state
defamation or tortious interference clains. W also affirmthe
di sm ssal of the clains against Leonti.
l.
For t he purposes of a notionto dism ss, we accept as true

the facts allegedinthe conplaint. See Day v. Massachusetts Air Nat'l

Quard, 167 F. 3d 678, 680 (1st G r. 1999); Duckworth v. Pratt & Wi t ney,

Inc., 152 F.3d 1, 3 (1st Cir. 1998). The Postal Service in Mine
entered into a search for a new | ocation for its processing and
distributioncenter. One site under consideration was a parcel in
Scar bor ough Downs owned by Davric. The Postal Service enteredinto
initial negotiations to purchase the site, but soon focused on a
different site, one on Rand Road, asits preferred site. Joseph Ricci,
t he i ndi rect owner of Davric, and Tony Arnstrong, Davric's real estate
br oker, becane out spoken critics of the Rand Road site, chargi ng t hat
the site was environnental |y sensitive and al | egi ng ot her m schi ef
behi nd t he Postal Service's preference for the Rand Road site. The
Postal Service eventually rejected the Rand Road site.

After rejecting that site, the Postal Service agai n revi ened
several possible sites, including the Davric site, and ultinmately

announced a plan to nove the center to Lewi ston,!rather than settling

L The Postal Service thereafter disclainmed any firm
intention to nove to the Lew ston/Auburn area and reopened
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on the Davric site. Plaintiffs maintain that the Davric site was
preferable andthat thisrejectionof thesitewasinretaliationfor
t heir out spoken opposition to the Rand Road site.

It isinthe course of defending this decision that the
al | eged def amati on t ook pl ace. In aseries of nmeetings with Post al
Servi ce enpl oyees to explainthe site sel ection process, Joseph Leonti,
t he pl ant manger of the current distribution center, saidthat the
Davric site was environnental |y contam nated and that its devel opnent
posed seri ous wetl ands problens. I noneinstance, Leonti allegedly
i nked Ri cci and Davric to organi zed crinme, claimngthat there were
dead horses and bodi es buri ed on the site, and "mybe even Ji nmy Hof fa
could be buriedthere." Plaintiffs say that all of these descriptions
are untrue. These nmeetings also included presentation materials
prepared in part by the Postal Service, allegedly defamatory as well.

Plaintiffsthenfiledthis suit,?contendi ngthat these fal se
st atenment s have di m ni shed t he val ue of Davric's property and wi ||
continue to do so, and that they have al so caused substanti al damages

to Ricci's reputation.

consi deration of greater Portland area sites.

2 Plaintiffs also alleged violations of the National
Environmental Policy Act, 42 U S.C. 8§ 4321 et seq., and Maine's
Site Location of Devel opnent Act, 38 MR S. A 88 481-490. The
di sm ssal of these counts was not appeal ed.
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Sovereignimunity presents athresholdissue for Davric's
suit for damages agai nst the Postal Service. The Postal Service argues
t hat under 8 409(c) of Title 39, codi fyi ng the Postal Reorgani zati on
Act, all state-lawtort clainms against the Postal Service nust be
br ought under the Federal Tort O ains Act. However, the Postal Service
says, the FTCAexplicitly exenpts nost i ntentional torts, including
def amati on and tortious interference, fromits waiver of sovereign
immunity. See 28 U.S.C. § 2680(h). Therefore, the Postal Service
concl udes, the defamation and i nterference cl ai ns nust be di sm ssed.
Davri c responds t hat t he Postal Reorgani zati on Act's general "sue and
be sued" provision, see 39 U . S.C. §401(1), governs all suits agai nst
t he Post al Servi ce not cogni zabl e under the FTCA, and si nce def amati on
suits are not cogni zabl e under the FTCA, they fall under the PRA' s
general waiver of sovereign inmmunity.

These contendi ng constructions of the statutory schene
present a cl ose question. The text of the individual sections does not
present a clear answer, but the structure of the schene argues agai nst
Davric's position. Thelegislative history of these provisions affords
little guidance. Absent evi dence of Congressional intent to have the
Postal Service, aquasi-publicentity, heldliablefor intentional
torts under state law, the exclusion fromthe FTCA s waiver of

sovereign imunity controls.



Enacted i n 1970, the PRA establ i shed t he Postal Service as
a quasi -public entity that was to conpete on essentially | evel ground
with private enterprise. To that end, 8 401(1) provides that the
Post al Service can "sue and be sued, " generally wai ving the i nmunity
fromsuit it woul d otherwi se have as a publicentity.® See 39 U. S. C.

8§ 401(1). See also Loeffler v. Frank, 486 U. S. 549, 556 (1988) ("By

| aunchi ng 't he Postal Serviceintothe conmercial world' and i ncluding
a sue-and-be-sued clauseinits charter, Congress has cast off the

Service's 'cloak of sovereignty' and givenit the 'status of aprivate

comercial enterprise.'") (citingLibrary of Congress v. Shaw, 478 U. S.
310, 317 n.5 (1986)). However, 8 409 of the PRA provides that tort
sui ts brought agai nst t he Postal Service are governed by t he provi si ons
of the FTCA.4 See 39 U.S.C. 8§ 409(c); see also 28 U.S.C. § 2679(a)
(providing that clainms agai nst "sue and be sued" agenci es nust be

brought through t he FTCA wher e "cogni zabl " under the FTCA).> Finally,

8 39 US.C 8 401 reads in relevant part, "The Postal
Servi ce shall have the follow ng general powers: (1) to sue and
be sued in its official nane. "

4 39 US C 8 409, entitled "Suits by and agai nst the
Postal Service," provides in relevant part, "(c) The provisions
of chapter 171 and all other provisions of title 28 relating to
tort clains [the FTCA] shall apply to tort clains arising out of
activities of the Postal Service."

5 The full text of 28 U S. C 8§ 2679(a) provides that
“[t] he authority of any federal agency to sue and be suedinits own
nane shal |l not be construed to aut hori ze suits agai nst such f eder al
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§ 2680 i sts exceptions tothe FTCA' s wai ver of sovereigninmmunity,
i ncl udi ng t he exenpti on of nost stateintentional torts.® See 28 U. S.C
§ 2680(h).

The i ssue turns on howt hese provi sions are characteri zed,
that i s, whether stateintentional torts such as defamationfall within
t he scope of the FTCA but are excepted fromits wai ver of sovereign
i muni ty and so suit cannot be brought under t he PRA, or whet her t hey
sinmply fall outside of its scope as aresult of their exception and so
suit under the PRAis perm ssible. VWhile nmurky onthis point, the
structure of the statutory scheme, taken al together, suggests the
former interpretation.

By its ternms, 8 409(c) of the PRAlimts the scope of the
nor e general wai ver of sovereignimunity containedin §401(1). For
state tort clains arisingout of the activity of the Postal Service, 8
409(c) conpels the application of the FTCA and its attendant

provi sions. Read in context, then, 8 409(c) of the PRA is best

agency on cl ai ms whi ch are cogni zabl e under section 1346(b) of this
title, and the renmedi es provided by thistitleinsuch cases shall be
excl usive."

6 28 U S.C 8 2680 reads in relevant part, "The
provisions of this chapter and section 1346(b) of this title

shall not apply to -- * * * (h) Any claim arising out of
assault, battery, false inprisonnent, false arrest, nmalicious
prosecuti on, abuse of process, | i bel, sl ander,

m srepresentation, deceit, or interference wth contract
rights,” with limted exception for |aw enforcenent officials.
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understood to wai ve the immunity fromsuit that the Postal Service
woul d ot herwi se enjoy as afederal entity only insofar as that i nmunity
woul d have been wai ved under the FTCA. Such a readi ng accords with t he
| anguage in 28 U. S. C. § 2679(a) providingthat for clainms that fall
wi t hinthe purvi ewof the FTCA, cl ai ns agai nst sue- and- be- sued agenci es
aretobetreated|ike aclai magai nst any ot her federal agency. Two
di stinct avenues for interpreting 8 409(c) both arrive at this
concl usi on.

First, thereferenceinPRAS 409(c) to "chapter 171 and al |
ot her provisions of title28relatingtotort clains" canbereadto
incorporate the FTCAinits entirety as the exclusive vehicle for
bringing statetort clai ns agai nst t he Postal Service, includingthe
FTCA' s wai ver of immunity fromsuit in 8 1346(b), its attendant
procedural requirenents, the exclusiveness of its renmedy conpel |l ed by
8§ 2679(a), and its exceptions, as provided in §8 2680. On this
appr oach, the question becones si nply whet her the cl ai mpresentedis a
statetort claim"arising out of the activities of the Postal Service"
under 8§ 409(c). If so, thenthe claimis governed by the FTCA as a
whol e, includingits exception of defamati on and i nterference cl ai ns
fromits waiver of sovereign imunity.

Davri c argues that once the clai mfalls outsidethe scope of
t he FTCA' s wai ver of sovereigninmmunity, it then nmust fall back within

the anmbit of the PRA's nore general waiver. The best basis inthe

- 8-



statutory | anguage for this claimis theintroductiontothe exceptions
provi si on, which states that the provi sions of the FTCA "shall not
apply" to defamation suits. See 28 U.S.C. § 2680. If the FTCA shal l
not apply to defamation cl ai ns, Davric says, then defanation clains are
not cogni zabl e under t he FTCA and hence t he general wai ver of inmunity
inthe PRA applies. However, attention to the remai nder of 8§ 2680
makes cl ear that this readingis not tenable. Section 2680(b) excepts
any claim "arising out of the |oss, m scarriage, or negligent
transm ssion of | etters or postal matter" fromthe FTCA s wai ver of
sovereignimmnity. Follow ng Davric's proposed construction of the
statutory schene, this provision, 8§ 2680(b), woul d be rendered nere
sur pl usage, as suits agai nst the Postal Service for | oss of postal
matter coul d t hen si nply be brought under t he PRA' s wai ver of sovereign
imunity rather than under the FTCA. Since this outconme is not
concei vably within Congress' s intent, Davric's suggested construction
of the statutory schenme nust be rej ected, and t he best readi ng of t he
statutory schene affords the Postal Service with the protections
af f orded al | ot her federal agenci es by t he exceptions tothe FTCA' s
wai ver of immnity, includingthe exceptionfor stateintentional tort
cl ai nms.

Al ternatively, PRA S 409(c) can be read to i ncor porat e each
i ndividual provisionof Title28relatingtostatetort clains directly

i nto the PRA s general wai ver of sovereignimmunity. Onthis approach,
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8§ 409(c) conpel s the application of the exceptions provision, 28 U. S.C
§ 2680, to tort clains arising out of the activity of the Postal
Service. Section 409(c) limts the scope of the general wai ver of
sovereigninmmunity in 8 401(1), and by this reference i ncorporates the
exceptions providedinthe FTCA. Hence, plaintiffs' defamati on and
tortious interference clains nust be di sm ssed, as they fall within
t hese incorporated exceptions.

Davric argues that prior interpretations of sue-and-be-sued
wai vers by t he Suprene Court conpel a broader readi ng of the wai ver of
immunity inthe PRA. First, inLoeffler, the Suprene Court hel d t hat
sovereign inmunity did not bar recovery of prejudgenment interest
agai nst the Postal ServiceinaTitle VIl action. 486 U. S. at 565. In
reachi ng this concl usion, the Court noted that the PRA, includingthe
sue- and- be-sued provisionin 8§ 401(1), refl ected Congress's "general
design that the Postal Service 'berunnorelike abusinessthanits
predecessor.'" 1d. at 556 (citationomtted). G ven that the purpose
of such sue-and- be-sued cl auses i s t o enabl e such agenci es to engage i n
conmer ci al and busi ness transacti ons on equal footingw ththe private
sector, Davric argues that courts ought to construe such cl auses
| i berally and i npose exceptions ontheir waiver reluctantly, in order

to effectuate that purpose. See Loeffler, 486 U S. at 554, citing

Federal Housing Admin. v. Burr, 309 U S. 242, 245 (1940).
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InE.D.I.C v. Meyer, 510 U S. 471 (1994), the Suprene Court

hel d t hat t he predecessor of the FDI C, an agency aut hori zed to "sue and

be sued, " coul d be sued in aBivens constitutional tort action. Wile
recogni zi ng that 8 2679(a) of the FTCA sought to put sue-and-be-sued
agenci es on t he sane footi ng as ot her federal agencies with respect to
"cl ai nms whi ch are cogni zabl e" under the FTCA, id. at 476, the Court
concl uded that constitutional torts were not cogni zabl e under t he FTCA
and t herefore such an acti on agai nst the FDI Cwas not barred, id. at
477-78. Agai n the Court enphasi zed t hat sue- and- be- sued cl auses shoul d
be read broadly. 1d. at 481. Davric argues that under the reasoning
of Meyer, and in light of the direction in Meyer and Loeffler to
construe cl auses such as 8 401(1) broadly, the fact that defamati on
clai ms are excepted fromthe FTCA shoul d be interpreted to render t hem
not cogni zabl e under the FTCA and t herefore withinthe scope of the
general sue-and-be-sued waiver of the PRA

Wil e Davric is correct that both of these opi nions contain
| anguage suggesti ng t hat sue- and- be- sued cl auses shoul d be const rued
broadly to ef fectuate their purpose, acloser | ook at the reasoni ng of
t hese opi ni ons shows they do not aid Davric. |n each case where courts
have al |l owed tort cases t o proceed agai nst sue-and-be-sued agenci es
out si de of the procedures and limtations of the FTCA the plaintiffs

advanced federal clains -- either federal constitutional torts or
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federal statutory torts.” See Meyer, 510 U S. 471 (federal

constitutional tort); G obal Mail Ltd. v. United States Postal Serv.,

142 F. 3d 208 (4th G r. 1998) (clai munder LanhamAct); Federal Express

Corp. v. United States Postal Serv., 141 F. 3d 536 (6th Cir. 1998)

(sane); United States v. Qlnt'l Courier, Inc., 131 F.3d 770 (8th Cir.

1997) (sane).

Plaintiffs ask this court toextendthis reasoningtothose
state comon |l awtorts excepted by § 2680, such as t he def amati on and
i nterference cl ai ns they advance inthis case. However, the reasoning
of the Suprene Court inMeyer isexplicitly prem sed onthe fact that
t he Bi vens cl ai mpresented in that acti on arose under federal rather
than state |l aw. Meyer reasoned that the constitutional tort was not
cogni zabl e under the FTCA because it did not fall withinthe scope of
t he wai ver of sovereign immunity in 8 1346(b), as that wai ver was
limted to clains where "a private person” would be liable "in
accordance with the law of the place where the act or om ssion
occurred.” Meyer, 510 U. S. 477-78. The Court has consistently held
that this referenceto "the | awof the place"” nmeans the | aw of the

state, which provides the source of substantiveliability under the

l Anot her case interpreting the scope of the PRA' s sue-
and- be-sued cl ause, Franchise Tax Bd. v. United States Postal
Serv., 467 U.S. 512 (1984), did not involve a tort at all, but
rather a statutory wage garni shment procedure to assist the
state in collecting its tax revenues. As such it did not
i nvol ve the FTCA at all.

-12-



FTCA. 1d. at 478 (citing cases). Since by definition"federal | aw,
not state |law, provides the source of liability" for a federal
constitutional tort claim it is not cognizabl e under the FTCA and
therefore the claimcan fall w thinthe general sue-and-be-sued wai ver.
Id. at 477-78.

Davric's argunent fails. As the defamation and tortious
i nterference clains Davri c advances cl early ari se under the | awof the
pl ace -- i.e., Maine's substantivelawof tort liability -- they are
claims that are cogni zabl e under the FTCA. Since the clains are
cogni zabl e under the FTCA, all the requirenents and |limtations upon
whi ch t he FTCA' s wai ver of sovereigninmunity is conditioned apply.
| ndeed, many of the cases relied upon by Davric make cl ear that the
FTCA governs state tort cl ai ns agai nst t he Postal Service. See, e.q.,

Loeffler, 486 U.S. at 562; Federal Express, 151 F. 3d at 540-41; d obal

Mail, 142 F.3d at 214-15. Hence the defamation and tortious
interference clains nust be dism ssed.

Section 2680( h) of t he FTCA enbodi es an under st andabl e pol i cy
agai nst conpel ling the public fiscto bear the costs of intentional
torts commtted by public enpl oyees. The extent to which this policy
rati onal e extends to quasi-public agencies is not inmrediately evident.
More inportantly, however, that determ nation is properly one of

legislative policy judgnment. Cf. Westfall v. Erwin, 484 U S. 292, 300

(1988) (noting that Congress is "in the best position to provide
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gui dance" on conpl ex questi ons of sovereignimunity). Inthe absence
of any evi dence t hat Congress did not i ntend to af ford quasi - public,
sue- and- be- sued agenci es t he protection of the exenption fromsuit for
state intentional torts, and in light of the judicial policy of
construi ng wai vers of sovereigninmmnity narrowy, we cannot find that
t he statutory schene i ndi cates that the Postal Service has waivedits
immunity fromsuit for defamation or tortious interference cl ai ns.
Therefore, Davric's clai ns agai nst the Postal Service were properly
di sm ssed.
M.

Davri c al so appeal s t he di sm ssal of def endant Joseph Leonti .
Plaintiffs sued Leonti individually onall threeclains. The district
court di sm ssed the defamati on and tortious interference cl ai ns agai nst
Leonti, substituting the United States as party defendant for Leonti
under the Westfall Act, see 28 U.S.C. 8§ 2679(d), and di sm ssed t he
constitutional tort claimagainst Leonti for failureto state aclaim
Plaintiffs appeal.

A.

First, plaintiffs challengethe substitution of the United
States for Leonti onthe defamati on and tortious interference clains.
The def endants noved to substitute the United States for Leonti as a
def endant pursuant to 28 U.S.C. §8 2679(d) (1), which provides t hat

"[u] pon certification by the Attorney General that the defendant
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enpl oyee was acting withinthe scope of his of fi ce or enpl oynent at the
ti me of the incident out of which the clai marose,” the action "shall
be deened an action against the United States . . . and the United
St at es shal | be substituted as the party defendant."” 1d. The notion
was acconpani ed by a certificationfromthe United States Attorney®that
Leonti was actingwthinthe scope of enpl oynent at the ti me of the
al l eged incidents. The district court grantedthe notionastothe
tortious interference and defamation cl ai ms (though not as to the
al |l eged constitutional torts, as they fall outside the scope of the
FTCA), substituted the United States, and di sm ssed the clains.® Davric
appeal s, argui ng that whil e the court recogni zed that the certification
i's provisional and subject tojudicial review, theplaintiffs were
unabl e t o make t he requi site factual showi ng that Leonti was acting
out si de t he scope of his enpl oynent because t hey were not all owed to
pursue di scovery on the issue.

The | awof i mmunity strikes a bal ance between the public

i nterest in havinginjurious acts conpensated and t he conpeting public

8 The Attorney General has del egated her certification
authority under this statute to the United States attorneys. 28
CF.R 8 15.3(a).

° Because the Suprene Court has held that 28 U S. C §
2679(b) (1) immunizes federal enployees from suit even when an
FTCA exception precl udes recovery against the United States, the
substitution in this case effectively dismsses the claim See
United States v. Smith, 499 U S 160, 165 (1991); Nasuti V.
Scannel |, 906 F.2d 802, 810 n.14 (1st G r. 1990).
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interest in safeguarding the ability of responsi bl e gover nnent al

enpl oyees to "faithfully carry out their duties w thout fear of

protracted litigationin unfounded damages suits."” See Aversa v. United
States, 99 F. 3d 1200, 1203 (1st Cir. 1996). In 1988 Congress anended
the FTCAto rei nforce federal enpl oyees' individual i munity fromtort
actions with the Federal Enployees Liability Reform and Tort
Conpensati on Act of 1988. These amendnents -- conmonly known as t he

"Westfall Act" because they were aresponse toWstfall v. Erwin, 484

U.S. 292 (1988) -- afford federal enpl oyees who all egedly commt a
common | awtort absol ute i mmunity where they were actingw thinthe
scope of enploynent, see 28 U. S. C. 8§88 2679(b) (1) and 2679(d), but all ow
the suit to proceed against the federal governnment unless sone
exception to the FTCA applies, Aversa, 99 F.3d at 1203.

The mechani smt hr ough whi ch t he f ederal enpl oyee i s protected
inthesecircunstances is certification by the Attorney General under
28 U.S.C. 8 2679(d) that the enpl oyee was acting wi thinthe scope of
enpl oynent. Once such acertificationis nade, the court dismsses the
f ederal enpl oyee fromthe case, and substitutes the United States as
defendant. This certification, however, does not concl usively
establish that the United States shoul d be substituted, but rather is

provi si onal and subject tojudicial review See GQutierrez de Martinez

v. Lamagno, 515 U. S. 417, 434 (1995). Upon a show ng t hat t he enpl oyee

was acting outside the scope of enploynent, as determ ned by the
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appl i cabl e state | aw, that enpl oyee may be re-substituted. Aversa, 99
F.3d at 1208. Plaintiffs challenge the certificationherethat Leonti
was acting withinthe scope of his enpl oynent, and appeal the deni al of
their efforts to conduct discovery in order to uncover the facts
necessary to show that Leonti was not acting within the scope of
enpl oynent .

VWhere aplaintiff asserts that a def endant act ed out si de t he
scope of his or her enploynment despite the Attorney General's

certificationtothe contrary, the burden of proof isonthe plaintiff.

See Day v. Massachusetts Air Nat'l Guard, 167 F. 3d 678, 685 (1st Gr.

1999); Lyons v. Brown, 158 F. 3d 605, 610 (1st Cir. 1998). State |l aw

control s the determ nati on of whether a federal enpl oyee was acti ng
wi t hi n t he scope of enpl oynent. See Lyons, 158 F. 3d at 609; Aversa, 99
F.3d at 1208-009.

Inorder tostrikethe substitutionof the United States,
pl aintiffs here nust showthat, under Maine | aw, Leonti was acting
out si de t he scope of his enpl oynent at the tinme of the incident out of
whi ch t he cl ai ns arose. Maine courts apply 8 228 of t he Rest at enent

(Second) of Agency on the i ssue of scope of enpl oynent. See Bergeron

v. Henderson, 47 F. Supp. 2d 61, 65 (D. Me. 1999), citing McLain v.

Training and Dev. Corp., 572 A 2d 494, 497 (Me. 1990). Under Mai ne | aw

an enpl oyee' s actions are withinthe scope of enpl oynent i f they are of

the kind that heis enployedto perform they occur within authorized
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time and spacelimts, and they are actuated by a purpose to serve t he

enpl oyee's master. See Restatenent (Second) of Agency 8§ 228, at 504

(1958), citedin Bergeron, 47 F. Supp. 2d at 65. Under the Rest at enent
(Second), an action may be within the scope of enpl oynent al t hough
“f orbi dden, or done i n a forbi dden manner, " see Rest at emrent (Second) §
230, or even "consciously crimnal or tortious," see id. 8§ 231.
Actions "relatingtowork” and "done i n t he wor kpl ace duri ng wor ki ng
hours" are typically within the scope. See id. 88 229, 233, 234.
VWhet her the notivation of the enployee is to serve the master's
interest or his or her own private purposes is often an i nportant
element in this determ nation. See id. 88 228, 235-236; see also
Lyons, 158 F. 3d at 609. Were seem ngly work-rel ated acts taken by t he
f ederal enpl oyee are done with a private purpose on the enpl oyee' s part
toretaliate or discrim nate against the plaintiff, they may fall
out si de t he scope of enpl oynent under Mai ne | aw, where t he acts were
done in good faith to serve the enployer's interest, even if the
f ederal enpl oyee's judgnent was m st aken, then the conduct islikely
within the scope of enploynent. See Lyons, 158 F.3d at 610.
The district court refusedto re-substitute Leonti for the
United States as party defendant, affirm ng t he magi strate judge's
conclusionthat the plaintiffs had not produced any evi denceto find
t hat Leonti was acti ng outsi de t he scope of hi s enpl oynent under Mi ne

| aw. We affirm this determ nation. Di sputes over Westfall
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certifications ariseintwo distinct procedural contexts. First, the
Attorney General's certification m ght accept the plaintiff's
characterizationof theincidents at i ssue, but neverthel ess certify
t hat the rel evant i ncident occurred while the enpl oyee was acti ng
wi t hi n t he scope of enpl oynent. Onthe other hand, this court has al so
held that the Attorney General my dispute the plaintiff's
characterization of the incident and ot her subsidiary, i mmunity-rel ated
facts, though the certificate nust assune sonme harm causi ng i nci dent .

See Wod v. United States, 995 F. 2d 1122, 1126 (1st Cir. 1993) (en

banc). Where the novant contends that, even accepting the all egations
of the conplaint as true, the defendant acted within the scope of
enpl oynment, the notionto substitute may be deci ded on t he face of the
conplaint (akintoanotionto dismss); where the novant contests the
facts as pled, the noti on may be deci ded by reference to affidavits and
ot her evidence outside the pleadings (akin to a sunmary judgnent
notion); and where the plaintiff denonstrates that a genui ne i ssue of
mat eri al fact exists with respect to the scope of enpl oynent, the
district court may hol d an evidentiary hearing to resol ve the materi al

factual disputes about the imunity-related facts. See Taboas v.

M ynczak, 149 F. 3d 576, 581 (7th Cir. 1998); see al so Day, 167 F. 3d at

686; Lyons, 158 F.3d at 610.
Davric's conplaint alleges that Leonti nade defanmatory

st at enent s about the Davric property and Ricci at a series of neetings
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at the Postal facility with Postal Service enpl oyees during work hours.
The conpl ai nt presents a nunber of statenents, all egedly defanatory and
made i n an angry tone. The conpl ai nt al so al | eges that at one poi nt,
a Postal Service official informed Leonti that he was "on his own" with
regard to one of the defam ng statenents. For the purposes of this
noti on, the defendants do not contest any of these al |l eged facts, but
i nstead contend that Leonti's actions in these incidents, even as
characterizedinthe conplaint, arose whil e he was actingw thinthe
scope of his enpl oynent.

Wiileit istruethat whereplaintiff's proffer "sowarrants”
and the facts all eged "are i n controversy" adistrict court nay hold
evidentiary hearings to resol ve scope- of - enpl oynent i ssues, see Lyons,
158 F. 3d at 610, that is not this situation. Here, Davric's conpl ai nt
contains all egati ons about the content, tone, and | ocati on of the
defam ng statenents. Yet Davric has not advanced any vi abl e t heory
t hat Leonti was not acting withinthe scope of his enpl oynent under
Mai ne | aw when nmaki ng t hese statenents. Plaintiffs argueintheir
brief that Leonti "exceeded the scope of his enploynent in the
aval anche of derogatory comments he directed at Plaintiffs" and
in the "series of highly defamatory charges" he directed at

plaintiffs, "made in a very angry fashion." However, even if

true, the nere fact that Leonti nade statenents that were
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defamat ory does not render his actions outside the scope of
enpl oynent. Plaintiffs place particul ar enphasis on the all eged
statenment by a senior Postal Service official to Leonti in
regard to one of the defamatory statenents that he was "on his
own on that one." Again, even if true, the fact that the Postal
Service did not endorse all of Leonti's opinions as expressed

does not render the statenents outside the scope of enpl oynent. °

Cf. Aversa, 99 F.3d at 1211 (under New Hanpshire |aw and the
Rest at enent, statenments of governnment enployee were with scope
of enpl oynment even when they plainly were not authorized).

Rat her, under the Wstfall Act, the relevant anal ysis

must be nade under Miine |law, and under WMaine |law, even

10 Davric's brief makes a passing reference that Leonti
may have been notivated by "personal aninmus” in meking the
defamatory statenents. However, the brief does not adequately
argue that Leonti had a private purpose in defamng the
plaintiffs independent from his duties as an enpl oyee of the
Postal Service so as to render his actions outside the scope of
enpl oynent, nor does the brief or the conplaint suggest any
reason for Leonti to have such aninmus toward the plaintiffs
apart fromthose duties. Plaintiffs never allege Leonti had any
personal notive to malign them nor do they allege any
relationship or incident with Leonti that my have created
personal ani nus. Indeed, their theory that he retaliated
agai nst them because of their interference in the Postal
Service's site selection process belies any personal notive.
Since plaintiffs do not present such all egations or argunent, we
do not consider the issue.
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accepting the allegations of the conplaint as true, Leonti's

actions were within the scope of enploynent. Leonti was director

of the distributioncenter. He was at a nmeeting of Postal Service
enpl oyees cal |l ed during work hours and at work for the purpose of
expl ai ning t he Postal Service's site selection process. Wil e sone of
Leonti's statenents may have anount ed t o def amati on, Davric provi des no
reasonto believethat the statements did not further, and were not
intended to further, the Postal Service's purposesinjustifyingits
site selectionprocesstoits own enpl oyees. . Restatenent (Second)
§ 228(1)(c). Actions takeninthe workplace to serve the purposes of
t he enpl oyer are prototypical actions withinthe scope of enpl oynent
under the Restatenent principles outlined above.

Nor is Davric's argunent that discovery was necessary
availing. Davric does not say what facts, if discovered, would leadto
a viable theory that Leonti was acting outside of the scope of
enpl oynent. | ndeed, the only specific facts on whi ch Davric indicates
it sought di scovery were already all eged i nthe conpl aint, and do not
underm ne the determ nation that Leonti was acting within the scope of

hi s enpl oyment . ' In order for discovery of inmunity-related facts to

1 Davric's attorney offered a Rule 56(f) affidavit
i ndicating that plaintiffs believed di scovery woul d reveal that,
as alleged in the conplaint, Leonti was advised in front of non-
clients by a Postal Service attorney that he was "on his own"
with regard to one of the defamatory statenents, and al so that
di scovery m ght uncover vi deotapes of the neetings at which the
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be warranted, the plaintiff nust indicate what sort of facts he or she
hopes to di scover that would create a material factual di spute and
coul d support a vi abl e theory that the individual defendant was acti ng
out si de t he scope of enploynent. Davric fails to do so, and so we
affirmthe substitution of the United States for Leonti on the
defamation and tortious interference clains.
B.

Davric al so sued Leonti in his individual capacity for
danmages for aviolationof plaintiffs' constitutional rights, claimng
that Leonti's actions constitute a constitutional tort under Bivens v.

Si x_Unknown Federal Narcotics Agents, 403 U.S. 388 (1971).%2 The

di strict court dism ssed the cl ai magai nst Leonti on t he grounds t hat
aplaintiff may not recover for an all eged constitutional tort for

def amat i on unl ess hi s damages resul ted fromsone acti on t aken by t he

all eged defamatory statenents were nade. These facts are
already alleged in the conplaint, and were not disputed by the
defendants for the purposes of the notion to substitute.
Moreover, there is no suggestion that either the content of the
pur ported vi deot apes or the confirmation of the statenent by the
Postal Service attorney woul d show that Leonti was not acting at
his pl ace of enpl oynent performng his duties as director of the
di stribution center in furtherance of the purposes of the Postal
Service in the incidents out of which the claimarose.

12 Davric's conplaint also included the Postal Service in
this count, but the Postal Service was dism ssed fromthe count
by the district court because Bivens actions are not avail able
agai nst federal agencies. See Myer, 510 U S. at 486. Davric
does not appeal this dismssal.
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def endant apart fromthe all eged defamati on, and Davric failed to
al | ege any such addi ti onal steps undertaken by Leonti. On appeal,
Davric argues that Leonti deprived plaintiffs of due process i n maki ng
t he al | egedl y def amat ory statenents, both because it deprived t hemof
"anidentifiedinterest inlife, liberty or property protected by the
Fi ft h Amendnent” and because hi s conduct "shocks t he consci ence. "13

VWile the plaintiffs fail to identify expressly what
"identifiedinterest inlife, liberty or property” Leonti's actions

deprived themof, they goontocite several cases regardi ng harmto

"good nane" or "reputation." See, e.qg., Goss v. Lopez, 419 U. S. 565,

574 (1975); Wsconsin v. Constantineau, 400 U. S. 433, 437 (1971).

Therefore we assune the protected interest Davric asserts is in
plaintiffs' reputations.

Def amat i on al one does not constitute a constitutional tort
under Bivens. Inorder torecover in aBivens action, the plaintiff
has to suffer aloss that results fromsone further action by the

defendant inadditiontothe defamationitself. As the Suprene Court

13 Plaintiffs' brief al so nakes a passing reference that
"the all egations are sufficiently clear to assert that Defendant Leonti
violated the Plaintiff's First Arendnment rights by attenpting to punish
themfor their Whistle Blowing . . ." To the extent that this
suggests a Bivens claimfor an unconstitutional retaliation for
the exercise of First Amendnent rights, plaintiffs have fail ed
to adequately present this argunent either here or before the
district court, and so it is waived. Therefore we do not reach
t he question of whether such an allegation would state a claim
for a Bivens action.
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held inSiegert v. Glley, "solong as such damage fl ows frominjury

caused by the defendant to a plaintiff's reputation, it may be
recover abl e under statetort lawbut it i s not recoverabl e in aBivens

action." 500 U.S. 226, 234 (1991). Seealso Paul v. Davis, 424 U. S.

693, 701 (1976) ("stigm" toreputationaloneisaninjury to neither
l'iberty nor property sufficient toinvoke Due Process O ause); Aversa,
99 F. 3d at 1215-16. To hol d ot herwi se woul d effectively el evate state
common law torts to constitutional status.

Here, Davric identifies nodamges resultingtoeither its
properties or Ricci apart fromthe all eged reputati onal harnms, and
identifies noadditional actions undertaken by Leonti that m ght have
caused addi tional damages. Plaintiffs' suggestion that Leonti's
actions "shock the consci ence" al so nust fail -- Leonti's conduct
sinply fails even to approach the sort of "extreme or intrusive
physi cal conduct™ whichis the gravanen of this doctrine. See, e.q.

Brown v. Hot, Sexy and Safer Prod., Inc., 68 F.3d 525, 531 (1st Cir.

1995), cert. denied, 516 U S. 1159 (1996). Thus whil e Davric's cl ains

may adequately state a state tort claim they fail to state a
constitutional claimcogni zable in aBivens action. TheBivens claim
was properly di sm ssed.
V.
The deci sion of the district court dismssingtheactionis

af firmed.
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