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HOWARD, Circuit Judge. Pedro De Jesus Mateo appeals his
conviction for conspiring to possess narcotics with the intent to
distribute and the resulting sentence i nposed. W affirm the
j udgment .

I. Background

In the late 1980's, De Jesus befriended Olando Rosa
Rodriguez in Ponce, Puerto Rico. In the beginning of 1990, Rosa
began a drug trafficking organi zati on operating in the Bel gica Ward
of Ponce. During the fall of 1990, Rosa expanded the enterprise
and noved it to the Portugues Public Housing Project in Ponce. By
the end of 1990, De Jesus was working for Rosa, processing heroin
and cocai ne and hel pi ng procure additional drug supply. In early
1992, Rosa gave De Jesus control of a marijuana "drug point" in the
Por t ugues Housi ng Project.

In 1995, Rosa was incarcerated for drug offenses but
continued to operate the enterprise from prison. Rosa left two
associates in charge of the operation. These associates were
delinquent in collecting noney, so Rosa replaced them with his
sister and De Jesus. In this capacity, De Jesus collected
del i nquent debts, processed heroin, and operated the heroin "drug
point." For his services, Rosa paid De Jesus $200 per week. De
Jesus eventually withdrew from the organization in the fall of

1997.



On these facts, a jury convicted De Jesus of
participating in a conspiracy to possess cocaine and heroin with
the intent to distribute operating in Ponce from 1990 through the
fall of 1997. See 21 U.S.C. 88 841(a)(1l) & 846. The district
court sentenced De Jesus to life in prison because this was his
third conviction for a drug-related felony. See 21 U S C 8
841(b) (1) (A).

IT. Discussion

De Jesus raises two issues on appeal. First, he clains
that the district court erred by declining to order a mstrial
after Rosa provided testinony inplicating himin crimnal acts that
wer e beyond the scope of the conspiracy. Second, he contends that
the district court erroneously relied on his two prior drug
convictions to inpose an enhanced sentence under 21 U S. C 8§
841(b) (1) (A because the prior convictions conprised conduct that
was part of the instant conspiracy offense.

A. Mistrial

De Jesus identifies three points in Rosa s testinony
where Rosa inproperly inplicated himin crimnal conduct that was
out si de of the conspiracy. First, Rosa testified about his own
i nvol venent in a 1990 nurder. Defense counsel objected that Rosa
i nplicated De Jesus in the nurder by gesturing toward De Jesus when
di scussing the crinme. The district court responded by instructing

Rosa to confine his answers to his own crimnal conduct, but
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def ense counsel, not satisfied, noved for a mstrial. The court
denied the notion, noting that it "did not see a gesture as
dramatic as the one described,” and that it was not as "clear or
unanbi guous [as defense counsel] may have suggested."”

Second, Rosa testified that De Jesus worked packagi ng
drugs. Rosa then stated, "In 1991 he was in prison."! Defense
counsel objected, and the district court struck the coment.
Finally, Rosa testified about his last drug transaction with De
Jesus. Rosa stated that he had asked De Jesus to hel p himobtain
drugs while he (Rosa) was in prison. Defense counsel objected to
this testinony because this act was outside the scope of the
conspiracy and requested a mstrial. The court again struck the
testinony but declined to order a mstrial.?

De Jesus contends that, individually and conbi ned, the
effect of this inproper testinmony was so prejudicial that a

mstrial was warranted. W reviewthe district court's decisionto

'There i s some confusion in the record concerning whet her this
st at enent was nade by Rosa or the prosecutor. De Jesus clains that
the statenment was made by Rosa and there is substantial record
support for that view. W therefore have considered the claimin
this light. But even if the prosecutor had nade the statenent, our
concl usi on woul d remai n t he sane because, as di scussed in the text,
the district court's curative instructions sufficiently renedi ed
any prejudice. See infra at 6-7.

2 The court ruled that this testinmony concerned an act that
was within the scope of the conspiracy and would normally be
admi ssi bl e. But, because the government had filed a pretrial
notice representing that this evidence woul d not be introduced in
its case-in-chief, the court struck the testinony.
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deny a mstrial notion for an abuse of discretion. See United

States v. Bradshaw, 281 F.3d 278, 284 (1st Gr. 2002). A mstrial

is a last resort that is only ordered if the denonstrated harm

cannot be cured by less drastic neans. See United States v.

Rul | an-Ri vera, 60 F.3d 16, 18 (1st G r. 1995).

De Jesus focuses substantial attention on Rosa's
"gesture" supposedly inplicating himin a 1990 nurder. Testinony
clearly inplicating De Jesus in a nurder outside of the charged
conspiracy could be thought to have caused substantial prejudice.
The difficulty with this argunent, however, is that the district
court found that Rosa's gesture was neither as "dramatic" nor
"unanbi guous” as De Jesus suggests. "The trial court has a

superior point of vantage" and "it is only rarely--and in extrenely

conpel ling circunstances--that an appellate panel, infornmed by a
cold record, will venture to reverse a trial judge's on-the-spot
deci sion. ™ United States v. Freeman, 208 F.3d 332, 339 (1st Cir

2000) (internal citations and quotations omtted). Nei t her De
Jesus's brief nor our own review of the record provides a basis for
di sregarding the district court's viewof events and its concl usi on
that De Jesus was not substantially prejudiced by the incident.

See United States v. Pierro, 32 F.3d 611, 617 (1st Gr. 1994)

("[Blattles over the need for a mstrial nost often wll be won or

lost in the district court").



For Rosa's two i nadm ssi bl e comments, the district court

provi ded pronpt and forceful curative instructions. | mredi atel y
after Rosa's comment, "He was in prison in 1991," the court told
the jury "to disregard the answer." Simlarly, just after Rosa

described De Jesus arranging to bring him drugs in prison, the
court instructed, "Jurors, the witness's evidence fromthe | ast few
guestions concerni ng what he descri bed as a transacti on when he was
in prison, all that evidence is stricken, and you will disregard it
in your decision in this case." Also as part of its final
instructions, the district court rem nded the jurors to disregard
stricken testinony:

There was at | east one and naybe several

occasi ons on whi ch an answer or a portion

of an answer nmay have been given by a

witness, and it was excluded from the

evi dence. You may recall that | did

t hat . Evidence that | ordered to be

stricken, you are to disregard and put

out of your mnds. It is not part of

your consideration and nay not be the

subj ect of your discussion in the jury

room

Wthin wide margins, the prejudice caused by inproper
testinmony can be addressed by providing appropriate curative

instructions simlar to those supplied here. See United States v.

Sepul veda, 15 F.3d 1161, 1184 (1st Cr. 1993). This rule is a
corollary of the presunption that "juries follow instructions”
unl ess there is "a sufficient show ng that the offending testinony

reasonably could not have been ignored and that serious prejudice



likely resulted.” United States v. Gonzal ez-Vazquez, 219 F. 3d 37,

48 (1st Cir. 2000) (quotations omtted). De Jesus has not made this
showi ng. The statenment, "He was in prison,” provided the jury with
little detail, and it is not altogether clear that it referred to De
Jesus, as Rosa blurted out the statenment when there was no question
pendi ng.

Further, Rosa's testinony concerning the |ater transaction
i n which De Jesus brought drugs to Rosa in prison, also excluded by
the court wth a curative instruction, constituted additional
evi dence concerning De Jesus's work in furthering the conspiracy.

See Bradshaw, 281 F.3d at 285 (affirmng denial of notion for

m strial where inadm ssible evidence was |argely cumul ative).
Finally, the strong proof of De Jesus's guilt mlitates
agai nst disturbing the district court's decision against declaring

a mstrial. See United States v. Di Santo, 86 F.3d 1238, 1249 (1st

Cir. 1996) (affirmng denial of mstrial notion because evi dence was

strong); United States v. Bel ardo-Quiifones, 71 F.3d 941, 945 (1st

Cir. 1995) (simlar); United States v. Bello-Pérez, 977 F.2d 664,

672 (1st Cir. 1992) (simlar). The governnent presented testinony
from Rosa and his sister chronicling De Jesus's involvenent in the
conspiracy, an audio tape recording of De Jesus arranging a drug
transaction and di scussing a debt that one of the co-conspirators
owed Rosa, and another tape recording of two co-conspirators

di scussing that De Jesus was no |onger going to work for Rosa. De



Jesus's entire case consisted of calling Rosa to question his
credibility. In short, this was not a close case. For these
reasons, the district court's denial of De Jesus's notion for a
mstri al was not an abuse of di screti on.

B. Sentencing

The district court sentenced De Jesus to a |life sentence
pursuant to the sentencing enhancenent provisions of 21 US. C 8§
841(b) (1) (A). In relevant part, this section provides that if a
person i s convicted of conspiring to possess in excess of a certain
amount of controlled substance with the intent to distribute "after
two or nore prior convictions for felony drug of fenses have becone
final, such person shall be sentenced to a mandatory term of life
i mprisonment without release.” 21 U S.C. 8§ 841(b)(1)(A). De Jesus
was convicted in Puerto Ri co Superior Court of possessing cocaine in
January 1991 and of possessing marijuana with the intent to
di stribute in Novenmber 1991. Both crimes occurred in Ponce and
there is no dispute that they constitute fel onies under Puerto Rico
| aw.

De Jesus clains that these prior convictions should not
count for purposes of applying the sentenci ng enhancenent under 21
US.C 8§ 841(b)(1)(A. He argues that, because the prior
convictions occurred during the tine period and in the geographic
| ocation of the conspiracy charged in this case, the prior

convictions represent "the sanme crimnal conduct” as the conspiracy
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conviction and consequently "should not count toward the
enhancenent . "

De Jesus nmakes this argunent by asserting that, under the
Sentencing GQGuidelines, all three convictions (the two prior
convi ctions and the conspiracy conviction) woul d be grouped togther
as rel ated cases pursuant to U S.S.G 8 4A1.2 and therefore shoul d
not count as separate convictions for purposes of applying 21 U S. C
8 841(b)(1)(A. This argunment msconstrues the purpose of the
Sent enci ng Cui del i nes. The Guidelines focus on the |ength and
nature of the sentence, not the fact of conviction. Wether prior
convictions count for purposes of 21 US C 8§ 841(b)(1)(A is a
matter of statutory construction, not GCuideline application. See

United States v. Blackwood, 913 F.2d 139, 145 n.4 (4th G r. 1990);

see also United States v. Maxey, 989 F.2d 303, 307-08 (9th GCir.

1993) (rejecting simlar argunent). | ndeed, the GCuidelines
specifically provide that statutorily required mninmm sentences

must be applied in lieu of the Guideline range if the statutory

mnimmis longer. See U S S.G § 5GL. 1.

But that the Guidelines do not provide the analytical
vehicle for resolving De Jesus's argunment does not end the natter.
"Prior felony drug convictions wll be counted separately for

purposes of 21 U S.C. § 841(b) only when they represent distinct

crimnal episodes.” United States v. Martinez- Medi na, 279 F. 3d 105,

123 (1st Gr. 2002) (citing United States v. Gllies, 851 F.2d 492,
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497 (1st Cr. 1988)). De Jesus contends that his prior convictions
do not represent "distinct crimnal episodes" because they are part
and parcel of his participation in the conspiracy. Crcuit

precedent forecloses this argunent. See Martinez-Mdina, 279 F.3d

at 123.

In Marti nez- Medi na, we stated that:

An ongoi ng course of crimnal conduct such
as narcotics trafficking may involve many
such crimnal episodes, each a discrete
occurrence. The fact that all are
related, part of a series, or part of a
continuous course of crimnal dealing,
does not necessarily render them a
"single" crimnal episode, particularly
where the epi sodes occur over tine. To so
hold would insulate the very career
crimnals the statute is designed to
reach--those continuously engaged in
crimnal conduct.

Id. (quoting Maxey, 989 F.2d at 307). Consequently, we held that
the district court properly inposed a life sentence under 21 U S.C
8 841(b)(1)(A) because the defendant's prior convictions, although
part of one drug trafficking conspiracy, stemed from several
transactions, occurring several nmonths apart. See id. So too here.
De Jesus's prior convictions were for separate drug transactions

that occurred el even nonths apart. See id.; see also United States

v. Gay, 152 F.3d 816, 821-22 (8th Cr. 1998) (stating that drug
transactions occurring one-day apart which required separate
pl anni ng and execution constitute distinct crimnal episodes under

21 U.S.C. 8 841(b)(1)(A)); United States v. Giffin, 109 F.3d 706,

708 (11th Cr. 1997) ("Two drug transactions occurring on different
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days--al beit within the same week and i n the sane general |ocation--
constitute separate unrelated offenses for purposes of sentencing
under 21 U. S.C. § 841(b)(1)(A)."). Accordingly, the district court
correctly counted them as prior convictions for purposes of 21
U S C § 841(b)(1)(A.3

Affirmed.

’De Jesus attenpts to distinguish Martinez-Medi na on the basis
t hat the government presented evidence of marijuana trafficking in
the instant case which was the sanme conduct underlying De Jesus's
prior marijuana conviction. As explained in the text, Mrtinez-
Medi na hol ds that each conviction arising froma distinct crim nal
epi sode counts as a separate conviction for purposes of 21 U S.C
8§ 841(b)(1)(A) even though this sane conduct is within the scope of
the conspiracy. See supra at 10. The dispositive point here is
not that evidence of De Jesus distributing marijuana was presented
at his conspiracy trial but rather that his prior cocaine
conviction was a separate crimnal episode fromhis prior marijuana
conviction even though the conduct underlying both convictions was

arguably part of the sanme conspiracy. As for any claimthat the
conspiracy conprised the sane episode as either of the two prior
convictions, the short answer is that the conviction in this case
was for conspiring to distribute heroin and cocai ne, an episode
continuing well beyond either of the prior convictions for discrete
epi sodes of possession and distribution.
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