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TORRUELLA, Chief Judge. Appellants are five school -age

children who live in Boston, Massachusetts. In conbinationwthfive
ot her chil dren and an advocacy group, Boston's Children First, they
brought suit, claimngthat the Boston el enentary school assi gnnment
pr ogramdeni ed t hemt hei r preferred school assignnments based ontheir

race, inviolationof federal and state |l aw. Boston's Children First

v. City of Boston, 98 F. Supp. 2d 111, 112 (D. Mass. 2000). Each

pl ainti ff sought declaratory and injunctive relief, as well as
conpensat ory or nom nal damages. 1d. The district court heldthat
because the five appel |l ant children di d not apply to change school s
prior tothe 1999-2000 school year, they coul d not be saidto suffer
any injury requiringinjunctiverelief, and therefore | acked standi ng
tosue for suchrelief. 1d. at 114. Accordingly, the district court
grant ed def endants' motiontodismssasit relatedto appellants’
claims for injunctiverelief. |d. Appellants then appealedtothis
Court. Because we |lack jurisdictiontoentertainthisinterlocutory

appeal, we nust dism ss without addressing the nerits.!?

1 Sone time after the decision underlying this appeal had issued,
this Court granted awit of mandanmus to recuse the district judge,
based on an appearance of partiality stemm ng fromthat judge's public
comrents. Boston's Children First v. Gty of Boston, 239 F. 3d 59 (1st
Gr. 2001), amended on denial of reh'qg, -- F.3d --, 2001 W. 274467 ( 1st
Cir. Mar. 2, 2001). W asked both partiesto file supplenental briefs
addr essi ng whet her t hat grant of nmandanus required us to vacate the
deci sion underlying this appeal. Both parties arguedthat it did not,
because t he appeal ed-fromorder predated the events givingrisetothe
writ. W agree. Seeliljeberg v. Health Servs. Acquisition Corp., 486
U.S. 847, 864 (1988) (scope of recusal renedy is conpl ex and f act -
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A
Appel | ants argue first that this Court has jurisdiction
pursuant to 28 U.S.C. 8 1292(a)(1), which provides for appellate
jurisdictionof "[i]nterlocutory orders . . . granting, conti nuing,

nodi fyi ng, refusing or dissolvinginjunctions. They suggest

that the district court's dism ssal of their clainms for injunctive

relief, based onthe determ nationthat they | acked standi ng, anount ed

to a refusal of an injunction appeal abl e pursuant to 8§ 1292(a)(1).
O ders inwhichthe district court expressly deni es a request

for injunctiverelief areimedi ately appeal abl e as of ri ght under

§ 1292(a)(1). Casas Ofice Machs. v. Mta Copystar Am . Inc., 42 F. 3d

668, 673 (1st Cir. 1994) (quotingMrganstern v. Wlson, 29 F. 3d 1291,

1294 (8th Cir. 1994)). Wen the order only has the "practical effect”
of denyi ng an i njunction, however, the deni al nust have a "seri ous,
per haps i rreparabl e, consequence,"” and be "effectual | y chal | enged only

by i medi ate appeal ." |d.; see also Carson v. Aneri can Brands, Inc.,

450 U. S. 79, 84 (1981) (settingforththistest). This narrowscope
givento 8§ 1292(a) (1) stens fromthe "general congressi onal policy

agai nst pi eceneal review," as well as Congress'sintent to "carve out

dependent); Inre Allied-Signal Inc., 891 F. 2d 967, 973 (1st G r. 1989)
(lack of actual bias nade it unnecessary to vacate rulings nmade prior
to mandated recusal ); Inre Sch. Asbestos Lit., 977 F. 2d 764, 786 (3d
Cir. 1992) (proposing four approaches to vacating pre-recusal
deci si ons, none of which would require us to vacate this decision).
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only alimtedexceptiontothe final-judgnent rule.” Carson, 450 U S.
at 84.

Thi s Court has held that the di sm ssal of sone clains for
injunctive relief when ot her clai ns renmai n pendi ng does not "expressly"

deny an i njunction. Plynmouth County Nuclear Info. Comm, Inc. v.

Bost on Edi son Co., 655 F. 2d 15, 16-17 (1st Gr. 1981) (striking cl ai ns

for injunctive relief because they were preenpted by federal

| egi slation); see al so Hutchinson v. Pfeil, 105 F. 3d 566, 569 (10th

Cir. 1997) (partial summary judgnment agai nst plaintiff who sought

injunctive relief); Ganboa v. Chandler, 101 F. 3d 90, 91 (9th G r. 1996)

(same); Cuono v. Barr, 7 F.3d 17, 19 (2d Cir. 1993) (partial sumary

judgnment on clainms for injunctive relief); Wodard v. Sage Prods.,

Inc., 818 F. 2d 841, 845 (Fed. Cr. 1987) (partial sunmary judgnent in
favor of several defendants).

The district court's determ nationthat the five appellants
| acked standing to seek i njunctiverelief does have the "practi cal
effect" of denying aninjunction, because it has "erected a 'l egal
barrier' forecl osing any neani ngful future consideration of afornal
application"” for injunctiverelief by these particul ar appell ants.

Pl ynout h Nucl ear, 655 F.2d at 17. This Court may therefore only

prem seits jurisdictiononashow ngthat appellants face "seri ous,
per haps irreparable, harmi upon the denial of inmediate review.

Carson, 450 U.S. at 84. The procedural history of the instant
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litigation, specifically appellants' failureto pursue appellate (or
other) reviewof the district court's earlier denial of aprelimnary
i njunction, points against a finding of serious harm Pl ynouth
Nucl ear, 655 F. 2d at 17-18 (hol ding that the failure to appeal fromor
nove for reconsideration of a previous denial of a prelimnary
injunction nmakes interimrelief a"deadissue," andis indicative of a
| ack of serious harm. In this case, appellants' nmotion for a
prelimnary injunction was deni ed on August 10, 1999, ni ne nont hs

bef ore t he order appeal ed here i ssued. See Boston's Children First v.

City of Boston, 62 F. Supp. 2d 247, 248 (D. Mass. 1999); cf. Plynouth
Nucl ear, 655 F.2d at 17-18 (eighteen nonths between denial of
prelimnary injunction and di smssal of clains for pernmanent injunctive
relief). There was no appeal fromthe denial of interimrelief,?nor

was a notion for reconsiderationfiled. Plynputh Nuclear, 655 F. 2d at

17-18; Samayoa v. Chi cago Bd. of Educ., 783 F. 2d 102, 104 (7th Cir.

1986) (failureto appeal denial of prelimnary relief indicative of
| ack of urgency). Appellants also failedto seek other avenues of
interlocutory appeal, such as a separate final judgnent on the
di sm ssed cl ai ns pursuant to Federal Rul e of G vil Procedure 54(b) or

certificationfor aninterlocutory appeal under 28 U. S. C. § 1292(Db).

2 Interlocutory orders denying prelimnary injunctiverelief may al nost
al ways be i mredi at el y appeal ed pursuant to § 1292(a)(1). E.g., CwW
Cabl e Rep., Inc. v. Ccean Coast Props., Inc., 48 F. 3d 618, 620-21 (1st
Cir. 1995).
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Barr, 7 F.3d at 20 (failure to pursue all avail able courses of
i nterl ocutory appeal supports an inference that serious har mdoes not
exi st).

Appel | ants seek to di stingui shPl ynouth Nucl ear by ar gui ng

that their failureto presstheir clains for tenporary relief resulted
fromdel ays attri butabl e to appellees or the district court: nanely,
the al | eged fail ure of appel | ees to cooperate with di scovery orders and
the court's suggestion that a renewed notion for a prelimnary
i njunction wouldfail unl ess additional evi dence was uneart hed duri ng
di scovery. Evenif these discovery-related conplaints arejustified,
however, their tim ng nakes appel |l ants' argument neritless. The
original notionfor aprelimnary injunction was deni ed on August 10,
1999. Appellants didnot attenpt torenewthat notionuntil over nine
nont hs | ater, on May 19, 2000, ® whi ch was coi nci dental | y t he sane day
that the district court partially granted defendants' notion to
dismss. It was not until anonthlater, at a June 20, 2000 schedul i ng
conference, that the district court indicatedthat the renewed notion
woul d probably fail because i nsufficient newevi dence had energed (vi a
di scovery) inthe precedi ng ten nonths. The reasons why appel |l ants
withdrewtheir May 19 renewed notion for prelimnary injunction and

del ayed its resubm ssionareirrelevant: it istheir failureto press

3 The renewed notion for aprelimnary injunctionwas |ater wthdrawn.
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their original notionfor aprelimnary injunctionthat isindicative
of the lack of serious harm

Even if we were to ascri be m ni mal wei ght to appel |l ants’
failuretopresstheir request for interimrelief, appell ants have nade
no showi ng that this order is of the type that can be "effectually
chal | enged only by i medi at e appeal ." Casas, 42 F. 3d at 672. The
order sinply dism sses certain clains while other clains remain
pendi ng. Once the district court has di sposed of all clains, this
Court can address themas a whol e, i f appell ants choose to appeal at
t hat poi nt. Appellants have sinply made no conpel I ing argunent as to
why t he order is "insusceptibl e of effective vindicationfoll ow ng

final judgnent." Inre Unanue Casal, 998 F. 2d 28, 32 (1st Gr. 1993);

see al so Wwodard, 818 F. 2d at 851-52 (conparingthe ability to review

deni al s of pernmanent i njunctions upon final appeal withtheinability
to review denials of prelimnary injunctions at that stage).
Appel I ants al so argue that the di sm ssal of their clains for
per manent injunctiverelief "effectively denied" their renewed notion
for aprelimnary injunction, which had not yet beenfiledwhenthis
order issued.* In other words, because the district court found that
these five plaintiffs|acked standingto seek injunctiverelief, they

coul d not beincludedinarenewed petitionfor prelimnaryrelief.

4 The renewed notion was actual ly fil ed the sane day t hat t he order
i ssued (May 19, 2000), but as we have noted, was |ater w thdrawn.
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Even if we assume that this is so, and even if we were to read
§ 1291(a) (1) as applicable to the "effective denial"” of an as yet
unrequested prelimnary injunction, we have previously denied
interlocutory reviewof the refusal of a permanent injunction despite
t he assunption that such refusal woul d "forecl ose any neani ngful future

consi deration” of clains for injunctiverelief. See Plynouth Nuclear,

655 F.2d at 17. W do so again here. To hold otherw se coul d
unaccept abl y broaden t he scope of § 1292(a) (1), as any plaintiff denied
a permanent i njunction woul d cl ai mjurisdictionbasedontheir plansto
seek future prelimnary relief.
B
Appellants would alternatively premse this Court's
jurisdictiononthe "collateral order doctrine,” which provides a

narrowexceptionto the final judgnment rule. Mdl and Asphalt Co. v.

United States, 489 U. S. 794, 798 (1989). This doctrine all ows appeal

fromdeci sions "which finally determ ne cl ains of right separate from
and col l ateral to, rights assertedinthe action, tooinportant to be
deni ed revi ewand t oo i ndependent of the causeitself torequire that
appellate jurisdiction be deferred until the whole case is

adj udi cated." |d. (quotingCohen v. Beneficial Indus. Loan Corp., 337

U. S. 541, 546 (1949)) (internal quotation marks omtted). This Court
applies afour-part test to determ ne whet her a deci sion qualifies as

a "collateral order." The order nust involve:
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(1) anissue essentially unrelatedtothenerits
of the mai n di spute, capabl e of revi eww t hout
di srupting the main trial; (2) a conplete
resolution of the issue, not one that is
"“unfinished or "inconclusive'; (3) a right
i ncapabl e of vindication on appeal fromfinal
judgnment; and (4) an inportant and unsettl ed
guestion of controlling law, not nerely a
guestion of the proper exercise of the trial
court's discretion.

United States v. Sorren, 605 F. 2d 1211, 1213 (1st G r. 1979). In other

wor ds, the order nust be separable, final, urgent, andinportant. In

re Cont'l Inv. Corp., 637 F.2d 1, 7 (1st Cir. 1980).

W need not determ ne whether this order is final, urgent,
and i nportant, because it is clearly not separable in the manner
contenpl ated by the coll ateral order doctrine. For an order to be
collateral, it must not be "ennmeshed inthe factual and | egal issues

conprising the plaintiff's cause of action." Coopers &Lybrandv.

Li vesay, 437 U.S. 468-69 (1978) (quoting Mercantile Nat'l Bank v.

Langdeau, 371 U. S. 555, 558 (1963)) (internal quotation marks omtted).
Here, the district court order dismi ssingtheclains for injunctive
relief was dependent on the court's eval uation of the factual basis for
a cl ai mof unconstitutional discrimnation, as well as the application
of standing jurisprudencetothose facts. Mreover, apartial grant of
anmtiontodismsssinplyisnot the sort of order that fallswthin
the collateral order bailiwi ck -- a category whose usual nmenbers

include orders denying security in derivative suits, bail
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determ nations, ordersrequiringplaintiffstoidentify thenselves, and
orders granting disqualificationof thetrial judge -- decisions which

innoway gotothe nerits of the underlyingclaim See generally 15A

Charl es Alan Wight, Arthur R MIler & Edward H Cooper, Eederal

Practice and Procedure 8§ 3911. 2 (3d ed. 1992) (di scussi ng scope of the

coll ateral order doctrine). Inshort, this order is a decisiononthe
merits, not on an issue collateral to them
C
Appel | ants al so suggest that this Court has jurisdiction
pursuant tothe "pragmatic finality" doctrine, which they understand as
allowingthis Court topremseits jurisdictiononan ad hoc bal anci ng
of "the i nconveni ence and costs of pi eceneal revi ewand t he danger t hat

delay will createaninjustice.” Gllespiev. U S. Steel Corp., 379

U S. 148, 152 (1964). However, the Supreme Court has since
substantially limted the reach of G 11 espi e and condemmed a br oad

bal anci ng approach to questions of finality. See Johnson v. Jones, 515

U.S. 304, 315 (1995) ("[We do not nowin each individual case engage
i n ad hoc bal anci ng to deci de i ssues of appeal ability"). Numerous
courts have agreed that Gllespie, in itself, does not provide
appel | at e revi ewunl ess anot her exceptiontothe final judgnent ruleis

avai l able. See, e.qg., Kmart Corp. v. Aronds, 123 F. 3d 297, 300 (5th

Cir. 1997) (no |l onger recogni zing the exception); Green v. Dep't of

Commerce, 618 F. 2d 836, 841 (D.C. Cir. 1980) ("No federal appellate
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court, to our know edge, has ever followed theG || espie dictumina
case i n whi ch t he appeal coul d not be justifiedonthe basis of sone
ot her, narrower, policy demandi ng deviationfromthefinality rule.").
Apart fromestablished exceptions, this Court has indicated that
appel l ate jurisdiction does not exist inthe absence of finality, and
that casesinthe "tw light zone" of finality, suchasdllespie, are
only addressabl e vi a mandanus upon a showi ng of pal pabl e error and

irreparable harm Petralia v. AT&T G obal Info. Solutions Co., 114

F.3d 352, 354 (1st Cir. 1997). W have already noted the | ack of
serious harmor mani fest injustice in delaying appeal here until a
final judgment has i ssued; the pragmatic finality doctrine, if it still
survives, does not apply.
D
Because we have no jurisdiction pursuant to 8§ 1292(a) (1), and
no exceptionto the final judgnent rule applies, wedi sm ss the appeal

for lack of jurisdiction.
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