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SELYA, Circuit Judge. Smarting from the sting of a
failed business relationship, plaintiff-appellant Donal B.
Barrett sued his erstwhile co-venturer, Victor J. Lonbardi, Jr.,
and one of Lonbardi's conpanies, Veritas O fshore, Ltd.
(Veritas). Acting on the defendants' joint dispositive notion,
the district court determned (1) that it |acked in personam
jurisdiction over Veritas, and (2) that, for jurisdictional and
ot her reasons, the conplaint stated no claim against Lonbard
upon which relief could be granted. Barrett appeals fromthe
order of dismnm ssal. We affirmin part and reverse in part.
| . BACKGROUND

In order to place these appeals into perspective, we
recount the facts as alleged by the appellant in the operative
pl eading (the first amended conplaint), as supplenented by his
affidavit in opposition to the joint notion to dism ss.

In Novenber 1995, the appellant and Edward Dynman
organi zed Net Fax, Inc., a Del aware corporation, for the purpose
of devel oping and comrercially exploiting new technol ogi es for
I nternet facsimle transm ssion conceived by Frederick Mirphy
(Dyman's brother-in-Iaw). Mur phy hinmself soon joined the
enterprise. The conpany established a base of operations in
Canbri dge, Massachusetts, and installed the appellant as its

chai r man. All the "founder's stock"” stood in Dyman's nane
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(al though the appellant maintains that Dyman held the shares as
hi s nom nee).

In short order, Lonbardi tried to insinuate hinself
into the business, touting his expertise and connections.
Gul | ed by Lonbardi's rodonont ade and eager to bring himinto the
fold, the appellant directed Dyman to transfer a substantia
nunber of Net Fax shares to Veritas. These transfers occurred in
March 1996 and periodically thereafter, involving an aggregate
of 4,046,666 shares (about 30% of the founder's stock). 1In the
sanme general tinme frame, Dyman also transferred substanti al
ampunts of stock to the appellant and to Murphy, retaining only
a token amount for hinself.

The marriage did not go well. In tine, disputes over
how to manage the affairs of the fledgling conpany led to the
appellant's ouster as NetFax's chairman. Lombardi took his
pl ace. That change in command cul m nated in the execution of a
separation agreenent (the Agreenent), dated July 31, 1998. In
t he Agreenent, Lonbardi prom sed, anong other things, to grant
the appellant a warrant, expiring July 31, 2000, for the
purchase of 1,000,000 shares of NetFax stock at a price of
$0. 001 per share. The appellant never received the warrant.

Lombardi's ascension to the throne failed to inprove

Net Fax's fortunes and the conpany suspended operations in
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Septenber 1998. Six nonths |ater, the appellant went to court.
I nvoki ng diversity jurisdiction, 28 U S.C. 8 1332(a), he filed
suit against Lonbardi and Veritas in the United States District
Court for the District of Massachusetts.

The appellant's first anended conpl aint contains five
statenments of claim The first four charge federal securities
fraud, deceptive trade practices, conmon | aw deceit, and common
| aw m srepresentation, respectively. All of these counts derive
fromfal sehoods attributed to Lonbardi, including exaggerations
about his supposed expertise and his failure to disclose his
checkered financial past (a history that, as the appellant
bel atedly | earned, involved a nunber of questionable stock deals
and a personal bankruptcy). The fifth statement of claim
soundi ng in contract, concerns Lonbardi's refusal to deliver the
war r ant .

The defendants denied the material averments of the
conplaint and, in due course, filed a nmotion to dismss. The
district court determ ned that it | acked in personam
jurisdiction over Veritas; that, in all events, the appellant's
first four counts were vul nerable because he was not the rea
party in interest (Dyman, after all, had transferred the
shares); and that those counts also failed because of an

i nsufficient showi ng of damages. These determinations |eft
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standing only the breach of contract claim (count five). As to
t hat cause of action, the court focused on the price to be paid
for the underlying stock —1, 000,000 shares at $0.001 per share
—and, by a process of sinple multiplication, ascertained that
the dispute involved only $1,000. Starting fromthat prem se,
the court ruled that it |acked subject-matter jurisdiction by
reason of an inadequate anmount in controversy.

Havi ng disposed of all the appellant's clains, the
court granted the notion to dism ss and entered judgnent in the
def endants' favor. The appellant then noved unsuccessfully for
relief fromthe judgnment. The district court denied that notion
out of hand. These appeals —one taken upon the initial entry
of judgment and the second upon the denial of reconsideration —
fol | owed.

1. CLAIMS AGAI NST VERI TAS

I n our view, efficient resolution of the clains agai nst
Veritas does not require us to go beyond the district court's
determ nation that it |acked in personamjurisdiction over that
def endant. We confine our discussion accordingly.

A. The Motion to Di sm Ss.

Veritas is a foreign corporation headquartered in the
Cayman |slands. Since there is no evidence that it regularly

conduct s business in Massachusetts, the appellant nust establish
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a basis for the exercise of specific jurisdiction. See

Donatelli v. Nat'l Hockey League, 893 F.2d 459, 462-63 (1st Cir.

1990) (el ucidating concepts of "general"” and "specific" personal
jurisdiction, and di stinguishing between them. To achieve this
goal , the appell ant nust present sufficient facts to satisfy two
cornerstone conditions: "first, that the forum in which the
federal district court sits has a long-armstatute that purports
to grant jurisdiction over the defendant; and second, that the
exerci se of jurisdiction pursuant to that statute conmports with
the strictures of the Constitution.” Pritzker v. Yari, 42 F.3d
53, 60 (1st Cir. 1994). In this case, then, the appellant
cannot hale Veritas into the district court unless he can
satisfy the rigors of both the Massachusetts |ong-arm statute
and the United States Constitution.

Compliance with the state standard for personal
jurisdiction necessitates a showing that the cause of action
arises from the defendant's "transacting any business" in
Massachusetts, Mass. GCGen. Laws ch. 223A, 8§ 3(a), or from a

tortious in-state "act or omssion," id. 8§ 3(c). Conpl i ance
with the federal constitutional standard involves a sonmewhat
nore extensive showi ng. That show ng has three aspects:

First, the claim underlying the litigation

must directly arise out of, or relate to,

the defendant's forumstate activities.

Second, the defendant's in-state contacts
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must represent a purposeful avail ment of the
privilege of conducting activities in the
forum state, thereby invoking the benefits
and protections of that state's l|laws and
maki ng the defendant's involuntary presence
before the state's courts foreseeable.
Third, the exercise of jurisdiction nmust, in
i ght of the Gestalt factors, be reasonabl e.

United Elec., Radio & Mach. Workers v. 163 Pleasant St. Corp.,

960 F.2d 1080, 1089 (1st Cir. 1992).

We have devel oped a taxonony that provides a variable
set of guidelines, each corresponding to a particular |evel of
analysis, for use when a trial court adjudicates a notion to

di sm ss for want of personal jurisdiction. See Foster-Mller

Inc. v. Babcock & Wlcox Can., 46 F.3d 138, 145-47 (1st Cir

1995); Boit v. Gar-Tec Prods., Inc., 967 F.2d 671, 674-78 (1st

Cir. 1992). The most conventional of these nethods —and the
one that applies here — authorizes the district court to
restrict its inquiry to whether the plaintiff has proffered
evidence which, if credited, suffices to support a finding of

personal jurisdiction. Rodriguez v. Fullerton Tires Corp., 115

F.3d 81, 83-84 (1st Cir. 1997); Foster-Mller, 46 F.3d at 145.

To make this prim facie showi ng, the plaintiff cannot
rest upon nmere avernments, but nust adduce conpetent evi dence of

specific facts. Foster-Mller, 46 F.3d at 145; Boit, 967 F.2d

at 675. When he does so, the court nust accept the proffer at

face val ue. Foster-MIler, 46 F.3d at 145. Determ ni ng the
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adequacy of this prima facie jurisdictional showing is a
qui ntessentially | egal determ nati on —a determ nati on which, on
appeal, engenders de novo review. Rodriguez, 115 F.3d at 84.
In the circunstances at bar, the district court
correctly found the appellant's proffer wanting. The appell ant
failed even to allege —Ilet alone offer conpetent proof —that
Veritas had conducted any business in Massachusetts or that it
had any significant ties to the state. |Indeed, the appellant's
only nmention of Veritas in either his amended conplaint or in
his affidavit in opposition to the notion to dism ss indicated
that Veritas was the transferee and hol der of the Net Fax shares,
and that he believed it to be owned and managed by Lonbardi
The mere acceptance of shares transferred fromw thin the forum
state, w thout nore, does not constitute a mninmm contact
sufficient to subject a foreign corporation to jurisdiction in

that state's courts. E.q., Shaffer v. Heitner, 433 U S. 186

216 (1977). Nor will the fact that the transferee is
beneficially owned or controlled by a person or entity who does
business in the forum state suffice to tip the jurisdictiona

bal ance. See Keeton v. Hustler Migazine, lnc., 465 U.S. 770,

781 n.13 (1984) ("[Nor does jurisdiction over a parent

corporation automatically establish jurisdiction over a wholly

owned subsidiary."); Cent. States, S.E. & S.W Areas Pension
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Fund v. Reiner Express World Corp., 230 F.3d 934, 944 (7th Cir.
2000) (simlar).

Inthe face of these powerful precedents, the appell ant
attenpts to bolster his position by noting that his opposition
to the notion to dism ss portrayed Lonbardi as an agent of
Veritas (so that busi ness transacted by Lonbardi in
Massachusetts could be attributed to Veritas). This attenpt
fizzles. In order to defeat a notion to dismss for want of in
personam jurisdiction, a plaintiff nmust do nmore than sinply
surm se the existence of a favorable factual scenario; he nust
verify the facts alleged through materials of evidentiary

quality. See Foster-Mller, 46 F.3d at 145; Boit, 967 F.2d at

675. Thus, allegations in a |lawer's brief or |egal menorandum
are insufficient, even under the relatively relaxed prim facie

standard, to establish jurisdictional facts. Cf. Fragoso v.

Lopez, 991 F.2d 878, 887 (1st Cir. 1993) (explaining that
statements in a brief are not adequate to forestall summary

judgnment); Kelly v. United States, 924 F.2d 355, 357 (1st Cir.

1991) (simlar).
That ends this aspect of the matter. Because the
appel l ant placed i nsufficient facts before the district court to

satisfy the m ninmum requirenents for the exercise of persona
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jurisdiction, the court appropriately granted Veritas's notion
to dism ss.

B. The Mdtion for Relief from Judgnment.

Foll owi ng the district court's order of dism ssal, the
appel l ant noved for relief fromjudgnment.! He submtted with the
notion a new affidavit asserting that Veritas was subject to in
personam jurisdiction in Massachusetts because it functioned as
Lombardi's "alter ego."” The appellant posits that this neoteric
subm ssion bridged the jurisdictional gap, and that the district
court therefore should have vacated its order of dism ssal. He
i's wrong.

A notion for relief fromjudgnment cannot be used nerely

to reargue a point already decided. See Cody, Inc. v. Town of

Wbodbury, 179 F.3d 52, 56 (2d Cir. 1999); Cashner v. Freedom

Stores, Inc., 98 F. 3d 572, 577 (10th Cir. 1996). G ven the | ack

of exceptional circunstances justifying extraordinary relief

under subsection (6) of Rule 60(b), Ahmed v. Rosenblatt, 118

1To be precise, the appellant filed a notion seeking (1)
"reconsideration of the [district] court's judgnent dated
February 23, 2000," or (2) "to alter or anend [that] judgnent,"
or (3) "reconsideration under Rule 60(b)."™ W do not spend any
time on the first two options. After all, new matters cannot be
asserted as of right on a notion for reconsideration, Appeal of
Sun Pipe Line Co., 831 F.2d 22, 25 (1st Cir. 1987), and the ten-
day wi ndow for filing notions to alter or anend, Fed. R Civ. P
59(e), had closed by the time that the appellant filed his
moti on. Accordingly, we treat the appellant's notion, favorably
to him as one filed under Rule 60(Db).
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F.3d 886, 891 (1st Cir. 1997), the appellant's cryptic notion in
this case necessarily invoked subsection (1) of Rule 60(b).
That subsection pernmits a court to relieve a party froma fina
j udgnment on the ground of "m stake, inadvertence, surprise, or
excusabl e neglect."” Fed. R. Civ. P. 60(b)(1). The second
affidavit, however, includes nothing that indicates why the
information that it contains was omtted from the appellant's
first affidavit. This brings the appellant's case within the

anbit of our holding in Mas Marques v. Digital Equi pnent Corp.,

637 F.2d 24 (1st Cir. 1980).

In Mas Marques, as here, the plaintiff filed a notion

and affidavit after the entry of judgnent. 1d. at 28. There,
as here, the late affidavit contained no explanation for the
plaintiff's failure to submt the critical information to the
court at an earlier date. Id. at 29. There, as here, the
plaintiff made no assertion that further facts became known to
him only after judgnent had been entered. Id. Gven those
om ssions, the district court concluded that the tardy affidavit
did not warrant relief under Rule 60(b). W agreed, stating:

In these circunstances, particularly where

[the plaintiff] should have been aware of

the deficiencies in his case before the
entry of judgnment, relief under Rule 60(Db)

woul d not have been justified. . . . A
defeated Ilitigant cannot  set aside a
judgment . . . because he failed to present

on a notion for summry judgnment all of the

-12-



facts known to him that m ght have been
useful to the court.

ld. at 29-30 (citations, internal quotation marks, and enphasis
omtted).

Mas Marques controls here. Because the appellant has

given no acceptable reason for the delay in presenting the
second affidavit to the district court, we cannot say that the
court abused its discretion in refusing to reopen the
jurisdictional question. See 12 Janes Wn Moore et al., Muore's

Federal Practice T 60.41[1][c][ii] (3d ed. 1999) ("Courts

repeatedly deny relief when they find that the facts and
circunstances denonstrate a |l ack of diligence in pursuing .
l[itigation.").

The appell ant strives to avoid this result in tw ways.
First, he asks for leniency on the basis that he originally
filed suit pro se. This request seens disingenuous. While pro
se litigants sonetines are accorded a measure of latitude in

procedural matters, e.qg., Instituto de Educaci on Universal Corp.

v. United States Dep't of Educ., 209 F.3d 18, 23 (1st Cir.

2000), no such latitude is warranted where, as here, the

unrepresented party is hinmself a |lawer.? Godlove v. Banberger,

°The appellant is a Harvard-trai ned attorney admtted to the
bars of New York, Mssachusetts, and the District of Col unbia.
He has practiced securities law for some thirty-five years.
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Foreman, Oswald & Hahn, 903 F.2d 1145, 1148 (7th Cir. 1990).
And at any rate, by the tinme the notion to dism ss was argued,
t he appellant had retained counsel who appeared on his behal f.
Under the circunstances, the appellant is not entitled to any
speci al solicitude.

The appellant's second initiative consists of a plea,
made in his Rule 60(b) notion, that the district court ought not
to have dism ssed the conplaint w thout affording him the
opportunity to conduct di scovery about Veritas and its business
activities. This plea lacks nerit. If a party needs
jurisdictional discovery, that party has an obligation to
request it in a tinmely nmanner. Rodri guez, 115 F.3d at 86;

VWhittaker Corp. v. United Aircraft Corp., 482 F.2d 1079, 1086

(1st Cir. 1973). The appellant failed to fulfill this
obl i gati on: to the contrary, he did not seek additional
di scovery at any tine prior to the entry of an adverse judgnment.

This was plainly too late.® See Rodriguez, 115 F.3d at 86.

SThe appellant's dilatoriness is all the nore striking
because anple opportunity for discovery existed prior to the
| ower court's ruling. The original conplaint was filed by the
plaintiff on March 29, 1999; the defendants' joint notion was
filed on Septenmber 9, 1999; and the district court rendered its
deci sion on February 23, 2000.
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Consequently, we cannot fault the district court for denying the
notion for relief fromjudgnment.?

I11. THE CLAI MS AGAI NST LOVBARD

Qur conclusion that the district court |acked
jurisdiction over Veritas, see supra Part 11, inpacts the
appellant's other clains as well. That hol ding | eaves Lonbar di

as the sole defendant. Personal jurisdiction over himis not a
problem The district court found, prelimnarily, that it had
such jurisdiction, and Lonbardi does not now contest that
finding. W return, then, to the clains |imed in the anmended
conpl ai nt.

A. The First Four Counts.

As to the first four counts of the anended conpl aint,
the appellant has thus far sought rescission — and only
resci ssion —as a renmedy. The district court highlighted this
narrow focus, observing that these counts "contain[] no explicit
statement of harm or loss.” The appellant's brief on appeal
i kew se enphasi zes this focus, and his counsel tw ce reaffirnmed

at oral argunent in this court that rescission was the goal of

‘G ven this holding, we need not evaluate whether the
additional facts contained in the second affidavit, if
seasonably placed before the <court, would have nmde a
di spositive difference on the jurisdictional question. W do
note, however, that the contents of that affidavit appear nore
concl usory than factual
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the first four counts. Finally, the appellant presented no
devel oped argunmentation in support of a claimfor noney damages
in either the district court or this court.® Thus, no claimfor
noney damages is properly in the case at this juncture. See

Gooley v. Mbil O1 Corp., 851 F.2d 513, 515 (1st Cir. 1988)

(di scussing pleader's obligation to allege "each material
el ement necessary to sustain recovery").

Nor are the first four counts viable in respect to the
prayer for rescission. Wen a party seeks to rescind a contract
for the transfer of property, a court ordinarily can enforce
rescission only as between the party who surrendered the
property (or persons claimng by, through, or under that party)
and the party who holds the property. Here, Dyman (who
delivered the di sputed stock) is not a party, and Veritas (which
now hol ds the stock) is not properly before the court. To cinch
matters, none of the counts in question either state facts
sufficient to place the appellant in Dyman's shoes or delineate

any theory under which rescission mght be ordered in the

SAl t hough the prayer for relief inscribed at the tail end of
t he amended conpl ai nt made a passing reference to noney danages
regardi ng one of the four counts, the appellant did not pursue
this vague allusion either here or below. Consequently, the
averment | acks the capacity to transform the character of the
first four counts. See Aulson v. Blanchard, 83 F.3d 1, 7 (1st
Cir. 1996) (deem ng waived an allegation made by the plaintiff
in the trial court but not thereafter pressed).
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absence of both the transferor and the transferee.®
Consequently, the district court's decision to dismss the first
four counts of the amended conplaint in their entirety passes
must er.

Before leaving this topic, we hasten to add an
acknow edgnment that, even without Dyman and Veritas in the case,
sone claim theoretically mght lie on the appellant's behalf
within the framework of the first four counts of the anended
conplaint. Thus, we do not foreclose the possibility that, on
remand, the district court, inits discretion, mght yet permt
the conplaint to be further anmended. We do not pursue the point
for we nust deal with matters as they were when the trial court
ruled, not with matters as they m ght becone.

B. Count Fi ve.

Count five is a different kettle of fish. That count
enbodies a claim for specific performance of the warrant
provi sion of the Agreenent executed in connection with the
appellant's renoval as NetFax's guiding light. The pertinent
provi sion states that Lonmbardi "shall grant to M. Barrett a

warrant to acquire One MIIlion (1,000,000) shares of [ NetFax's]

6l ndeed, t he appel | ant apparently recogni zes this
short com ng. See Appellant's Brief at 32 (indicating that
"Veritas has to be before the Court"” in order to effectuate

resci ssion).
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conmmon stock . . . at an exercise price of $.001 per share.
The appellant alleges that Lonbardi never delivered the warrant
and seeks specific performance of this covenant.

The district court ruled that it did not have subject-
matter jurisdiction over this count because "the total contract
price is $1,000," and "that amount . . . clearly falls short of
the $75,000 mnimum anmount in controversy required" as a
precondition for federal diversity jurisdiction under 28 U S.C.

§ 1332(a). We reviewthis determ nation de novo. Bull HN Info.

Sys., Inc. v. Hutson, 229 F.3d 321, 328 (1st Cir. 2000); Allen

v. R&HOI| & Gas Co., 63 F.3d 1326, 1336 (5th Cir. 1995). W

conclude that the district court erred by focusing on the
exercise price for the shares rather than the value of the
warrant itself.

The Suprene Court erected the framework for determ ning
whet her a cause of action satisfies the jurisdictional m ninmm

in St. Paul Mercury Indemity Co. v. Red Cab Co., 303 U.S. 283

(1938). The Court laid down a general rule to the effect that
t he amount specified by the plaintiff controls, as |long as that
ampunt is asserted in good faith. [d. at 288. Hence, a court
can dismss an action for insufficiency of the amunt in
controversy only when, "fromthe face of the pleadings, it is

apparent, to a legal certainty, . . . that the plaintiff never
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was entitled to recover” a sum equal to, or in excess of, the
jurisdictional mnimm [d. at 289. On this record, we do not
bel i eve that the district court supportably could say to a | egal
certainty that the appellant was not entitled to recover nore
than $75,000 (or property worth nore than that anount) under
count five. We explain briefly.

As said, count five involves a warrant to acquire
1, 000, 000 shares of stock at an exercise price of $.001 per
shar e. The value of a warrant is typically the difference
bet ween the market value (during the currency of the warrant
period) of the shares to which the warrant pertains and the

exercise price payable for those shares. See, e.9., N agara

Hudson Power Corp. v. Leventritt, 340 U S. 336, 343-44 (1951);

Custom Chronme, Inc. v. Commr, 217 F.3d 1117, 1125 (9th Cir.

2000); SEC v. Warde, 151 F.3d 42, 46 n.1 (2d Cir. 1998); Sw ss

Bank Corp. v. Dresser Indus., Inc., 141 F.3d 689, 691 (7th Cir.

1998) . In his first affidavit, dated October 11, 1999, the
appel l ant estimated the val ue of Net Fax's patented technol ogy at
sonmewher e between $10, 000, 000 and $100, 000, 000, and the narket
val ue of NetFax stock at somewhere between $0.34 and $2. 26 per
share. Even taking the | owend valuation, the shares to which
the warrant pertained theoretically were worth $340, 000 at that

poi nt . On this set of assunptions, the value of the warrant
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(the spread between nmarket val ue and exercise price) would have
been $339, 000. This is a sum well above the requisite
jurisdictional mnimm

We recognize, of course, that the party invoking
jurisdiction has the burden to show that it is proper. E.Q.

Viqueira v. First Bank, 140 F.3d 12, 16 (1st Cir. 1998). 1In an

anmount -i n-controversy case, however, all the plaintiff nust do
to carry this burden in the face of a motion to dismss is to

set forth facts which, if true, would prevent the trier from

concluding to a legal certainty that the potential recovery is
capped at a figure below the jurisdictional mninum See Dep't

of Recreation & Sports v. Wirld Boxing Ass'n, 942 F.2d 84, 88

(1st Cir. 1991). Here, the appellant did supply sonme
informati on bearing on the value of the warrant, and Lonbardi
proffered nothing to contradict these figures or otherw se
establish that the appellant, even if successful in recovering
the property (the warrant), would wind up with a prize worth
| ess than $75,000. We do not think that the district court, on
this bareboned record and w thout conducting an evidentiary
hearing, could sinply brush aside the appellant's estimtes as
"based entirely on specul ati on” and declare to a | egal certainty

t hat the warrant was worth | ess than the required jurisdictional
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anount. For this reason, we hold that the district court erred
in dismssing count five of the anmended conplaint.’
| V.  CONCLUSI ON

We need go no further. For the reasons stated, we
sustain the determ nation that Veritas was not properly before
the court and, accordingly, we affirm so nuch of the |ower
court's order as dism ssed, wthout prejudice, the clains
agai nst Veritas. W also affirmthe district court's di sm ssal
of the first four counts of the anended conplaint as to
Lombardi. We hold, however, that the court erred in concluding
on this nmeager record that it | acked subject-matter jurisdiction
over the fifth count of the anmended conpl aint. We therefore
reverse so much of the order of dism ssal as pertains to that
count and remand for further proceedings consistent with this

opi ni on.

Affirned in part, reversed in part, and renmanded. No costs.

There is a winkle here. According to the terns of the
Agreenment, the warrant expired during the pendency of this
appeal. We leave the legal significance (if any) of this new
devel opnent to the parties and the district court.
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