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Sept enber 13, 2001

CAMPBELL, Senior Circuit Judge. This appeal from

adverse rulings in the district court concerns the sale of
eighty acres of undevel oped waterfront land in Lubec, Maine.
Omed by plaintiff-appellant Merrill Kearney, the | and was sold
at auction on his behalf by defendant-appellee J.P. King Auction
Conpany (“King Auction”) on May 14, 1997.

The auction did not go well. Only two bidders were
present and one withdrew when the price per acre rose to $100.
The remai ni ng bi dder of fered $8, 000, a hugely underval ued price
by both parties’ estimates. (Kearney, hinself, had only several
nont hs earlier purchased the land for $90,000.) Forced by the
Mai ne Superior Court to convey the land for $8,000 to the bidder
at the auction, Kearney sued King Auction alleging breach of
contract, negligence, breach of fiduciary duty, negligent
m srepresentation, f raudul ent m srepresentation, punitive
damages, negligent infliction of enotional distress, intentional
infliction of enotional distress, and unfair trade practices.?

The district court entered summary judgnent in favor of King

1 Suit was brought in United States District Court in the
District of Maine under diversity jurisdiction as King Auction
is an Al abama corporation and Kearney a citizen of Mine.
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Auction on all counts but breach of fiduciary duty, negligent
infliction of enotional distress and unfair trade practices.
Plaintiff now appeals fromthat ruling, but only with respect to
his clainms of fraudulent and negligent msrepresentation and
punitive damages. The breach of fiduciary duty claimwas tried
to the jury, which found for King Auction.? Plaintiff appeals
fromthat result, alleging error in the trial court’s exclusion
of certain evidence.

We consider, first, the district court’s disn ssal of
clai ms upon summary judgnment, and second, the correctness of the
district court’s ruling excluding evidence at trial. Discerning

no error, we affirmin all respects.?3

| . Factual Background*

2 Before trial, Kearney had voluntarily dism ssed his claim
of unfair trade practices. At trial, the district court granted
King Auction’s notion for judgnent as a nmatter of |aw on
Kearney’'s claimfor negligent infliction of enotional distress,
a determ nation from which no appeal has been taken.

3 Defendants filed a cross-appeal conditioned on this court
reversing in sone part the judgnment of the district court. As
we affirm that judgnent in all respects, defendants’ cross-
appeal is noot.

4 The facts descri bed bel ow are taken fromthe record before
the district court at summary judgnent, which contained
extensive deposition testinony and docunentary evidence. I n
Part 111 of this opinion, when we di scuss the evidentiary ruling
at trial, we do so in the context of further evidence adnmtted
during trial, which, in order to keep separate fromthe anal ysis
of the evidence at summary judgnent, we do not describe unti
Part 111.

- 3-



I n February 1997, Kearney purchased eighty acres of
undevel oped waterfront land in Lubec, Mine, for $90,000. By
his own account, he had spent considerable tinme surveying the
| and before negotiating from $300,000, the original asking
price, to the final sale price of $90,000. He thereupon
attenpted to sell the land himself for a profit, placing
advertisenments in various national and international newspapers
such as the Wall Street Journal and the Hong Kong Daily.
Shortly thereafter, Donald Long, a Canadian businessman and
acquai ntance of Kearney's, offered to buy the eighty acres for
$1.8 mllion. The two nmen entered into an informal witten
agreenent at the end of February 1997.°

Before formalization of the deal between Long and
Kear ney, M chael Keracher fromKing Auction called Kearney with
an offer to evaluate the | and. Keracher had seen Kearney’s
advertisement and t hought King Auction could sell Kearney' s | and
for himat a conpetitive price. During that first conversati on,
Kearney told Keracher that he had an offer from Long for $1.8
mllion, which hadn’t been “conpletely finalized.” Kear ney

testified that Keracher told him that “the property was just

5> The deal between Long and Kearney was that Long woul d pay
Kear ney $200, 000 Canadi an as a down paynent and woul d pay off
t he bal ance overtinme at seven percent interest. The date of the
agreenent was February 28, 1997 and was to be finalized on March
8, 1997.
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worth a | ot nore noney that what [Kearney] was getting out of
it . . . . Hewsaid, | will fly up right now. . . and |ook at
it and | can give you an evaluation of what | think
[I]t would be worth your while, because it isn’'t going to cost
you anything for me to check it out . . . .” Kearney testified
that he was inclined to show Keracher the |and, but not before
speaking with Long.

Long did not insist that the agreenent between hi mand
Kearney was binding to the extent of precluding Kearney from
show ng Keracher the |and. Long did express his skepticism
however, with regard to Keracher’s offer to sell the |land for
nore than the $1.8 nmillion Long had offered. Kearney testified
that Long “wanted to know how anybody else could get so rnuch
nmoney out of it, and he wanted to neet with him[Keracher].” So
Keracher flew up to Maine fromAl abanma a few days later to visit
with Kearney and Long and to see the eighty acres in Lubec.

Keracher spent no nore than one hour on the property,
whi ch was covered with nore than twenty inches of snow at the
time. Keracher testified that he did not speak with | ocal real
estate agents or visit any other parcels of |[|and nearby.
Kearney testified that Keracher “mentioned nunbers, three to ten
mllion dollars for the property” and that “[Keracher] felt it

would bring a mninmum of three mllion dollars.” Al t hough
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Kearney fell short of testifying that he understood Keracher to
be guaranteeing an auction price of at least three mllion
dol | ars, Kearney did say that Keracher “just said many, nmany
times . . . I'"'msure it would bring in three mllion dollars.”

VWhen Kearney was asked “did you believe that you were being

guaranteed that he would get a price like that?”, Kearney
responded, “I believed that he was going to get three mllion
dollars or more out of it . . . . I felt that, sure enough,
they [King Auction] were going to get me over -- if they were
going to get ne over 1.8 mllion that it would be nmy interest to
go with them” Long testified to essentially the sanme
st at ement . Long explained that although Keracher “would not
guarantee it, . . . he said he would get a mnimm of 3.5
[mIlion dollars], and he thought up to ten mllion dollars.”

After viewing the property, Kearney drove Keracher
further north to Fredericton, in New Brunsw ck, Canada, to visit
Long who was waiting for them in a Sheraton Hotel. Kear ney
descri bed the meeting in the hotel roomduring which Long asked
Keracher how King Auction “could get so nuch noney out of th[e]
property.” Both Kearney and Long describe Keracher’s
expl anation as being that King Auction drew “heavy hitters,”
peopl e both Keracher and Long described as “Hollywood people”

and “big nmovie stars . . . [who] like places |like that that’'s
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isolated.” The inplication was that those “heavy hitters” woul d
bid up the price of the | and. Long reiterated, however, that
even t hough “[ Keracher] was quite sure that he could get [$3-%$10
mllion] out of it . . . it was an auction, so — you know."~
Asked if Long neant that he wunderstood there to be no
guarantees, Long replied “Well, that was . . . ny opinion.”
Keracher deni ed speaking to Kearney or to Long about
t he dol | ar anpunt the | and could bring at auction. He explai ned
that “[w] e never do that,” speaking to the King Auction policy
that forbids agents fromeval uating the object to be auctioned.
“That is one thing that we are told by King [Auction], by our
conpany, you never nention value. You can’t.” Keracher did say
that he recalls telling both Long and Kearney that the | and was
uni que because of its size and its location on the ocean. He
said that he had “looked at materials, advertisenents, other
advertisenents for land for sale in Miine, and had only been
able to conme across smmller parcels, five acres, three acres,
two acres, ten acres. And [Kearney’'s |land] was unique in that
respect, that it was a |arger parcel. It was eighty acres of
what they said was ocean front property.” Keracher al so
testified that he told Kearney that King Auction had been
successful in selling “premer properties” such as his --

prem er properties being defined by King Auction as worth over
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amlliondollars -- and that King Auction sells such properties
on a regul ar basis. Keracher gave Kearney a |list of people who
had sold their property through King Auction in the past as
references, encouraging Kearney to call them

At the end of the neeting between Long, Kearney and
Keracher, Long agreed to |let Kearney out of their informal
contract. Kearney and Keracher then drove to the Bangor, Mine
airport to return Keracher to Al abama. During that drive,
Kearney and Keracher discussed the details of the auction, in
particul ar, what kind of auction it would be and who woul d pay
the up-front costs. Keracher estimated the cost of the auction
and advertising would run around $40, 000. Kearney did not want
to pay it all, and the two nmen discussed the possibility of
splitting the cost. The two nmen al so di scussed the possibility
of the auction being an absolute auction, an auction with a
reserve, or an auction with a published reserve. Ker acher
described an auction with reserve as less risky because the
sell er “can either accept or reject the highest bid.” Likew se,
an auction with a published reserve announces in advance that
the seller is not going to sell the property for less than a
certain amount of dollars. The absol ute auction as descri bed by
Keracher to Kearney “attracts the nost interest because people

read that its going to sell without reserve . . . and you can
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expect to bring in nore bidders, and because of nore bidders
you' || have nore conpetition, and hopefully you' Il get . . . the
mar ket value of the property.” The risks of the absolute
auction described by Keracher to Kearney were that the seller
“take[s] what it brings . . . no matter what [King Auction]
do[es], no matter how beautiful a brochure [King Auction]
print[s], no matter how many ads [King Auction] place[s], at
sone point in tinme [the] property nust stand on its own. It
will bring what it’s worth.”

By plaintiff’'s own account, the drive to Bangor airport
did not resolve the details of the auction. Bot h Kearney and
Keracher testified that no final agreenment had been reached.
Not until further tel ephone calls and di scussions regarding the
above nmentioned decisions, did Kearney and Keracher agree that
they would split the cost of the auction and that the auction
woul d proceed as an absolute auction rather than one with a
reserve. Kearney did say that Keracher expressed his preference
to proceed with an absolute auction, feeling that it would
attract nore bidders. To the same end, Keracher testified that
Kearney “may have said . . . [that he was] not afraid of an

absol ute auction.”®

6 Apparently, Kearney had described to Keracher two ot her
property auctions he had attended, one that was cancel |l ed before
it started and another that did not result in a sale. It was at
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After a nmonth and a half of sending various copies of
t he auction contract to each other, on April 17, 1997, Kearney
signed King Auction’s agreenment, initialing every page. Kearney
said he did not read the contract “word for word, but | | ooked
through it.” Kearney explains that he did not read the contract
t horoughly because he had confidence in Keracher — *“I had a
hundred percent trust in him. . . [he] was a professional, and
he was an expert in what he was doing.”

The contract specifies the duties of King Auction, such
as to “prepare and distribute advertising and sales literature
in a manner reasonably cal cul ated to advi se persons who m ght be
interested in the PROPERTY and the sale thereof” and to “prepare
a full-color, descriptive sales brochure with photographs of the
property.” The contract also contains a disclainmer that the
sel |l er, Kearney,

acknow edges and understands that neither

KING nor any of its agents, enployees, or

representatives have guaranteed or prom sed

that the PROPERTY, in whole or in part,

shall produce a specific price or that a

certain mnimum price will be bid at the

AUCTI ON. SELLER is not relying on KING for

advice on the follow ng: |egal; accounting;

taxes; or the laws, rules or regulations of

any government. This AGREEMENT contains the

entire understanding of the parties, and all

prior understandi ngs and negotiations have
been merged herein. SELLER is not relying

the latter auction where he | earned of the property at issue.
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upon any statenents or representations nade

by or on behalf of KING that are not

specifically set forth in this AGREEMENT.

In fulfillment of its duties, King Auction then
advertised the auction in nation-w de newspapers and magazi nes,
prepared full-color brochures, and miled several thousand
brochures to people on their mailing 1|ist. Keracher’s
undi sputed deposition testinmny was that approximately 130
peopl e responded to the adverti senents requesting brochures and
fifty people responded after receiving those brochures. Oof
t hose, between eight and twel ve people paid twenty-five dollars
each to receive full property information packages. None,
however, showed up at the auction.

Only two people attended the auction to bid on the
property. At this point, Keracher alleges that he asked Kearney
if he wanted to continue with the auction and Kearney said yes.
Kearney contends to the contrary, testifying that it was he who
wanted to stop the auction but Keracher would not |isten and
proceeded anyway. Kearney clains that at that point he felt
that King Auction failed to successfully advertise to attract
bi dders. He said that he also felt that King Auction failed to
honor his wi shes as his agent to stop the auction when only two

bi dders showed up. When the auction started and one bidder

dropped out after the price per acre rose to $100, the
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auctioneer attenpted to change the auction from absolute to
reserve. This attenpt failed. The first bidder, successfully
bi ddi ng $8, 000 for the property, sued Kearney in Miine Superior
Court winning a judgnent that ordered Kearney to convey the
| and.

This | awsuit by Kearney agai nst King Auction foll owed.
Al'l other clains being disposed of prior to trial, the jury
deci ded only Kearney’s cl ai magainst King Auction for breach of
fiduciary duty. It found no such breach, apparently believing
that King Auction, despite holding the auction when only two
bi dders were present, nevertheless fulfilled its fiduciary duty
to Kearney. Judgnent was entered for King Auction.
1. Mtion for Summary Judgment

A M srepresentation Clains

Kearney’ s m srepresentation claim were prem sed on
Keracher’s statenments to him that (1) at auction Kearney’'s
eighty acres in Lubec would sell for between $3 and $10 million,

and (2) the auction would attract “heavy hitters.”’ The

7 Al t hough Keracher di sputes that he ever nade these precise
statenments, for purposes of summary judgnent, we take the record
in the light most favorable to the Kearney, the non-noving
party. New York State Dairy Foods, Inc. v. Northeast Dairy
Conpact Commin, 198 F.3d 1,3 (1st Cir. 1999). Kear ney’ s
testinmony, along with Long’s, allow us to confortably concl ude
for summary judgment purposes that a fact finder could find that
these statenments were made as both of these nmen say they were.
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def endants contend that these statenents, assum ng they were
made, are not actionabl e under Mii ne conmon | aw as they are not
statenments of present fact but expressions about belief about
and hope for the future. Defendants further contend that the
record at sunmary judgnent fails to create a jury question as to
Kearney’s justifiable reliance on these statenents to support
ei ther cause of action.® Determ ning, as we do, that defendants
are correct with regard to their first contention — that, as a
matter of Maine law, neither statenents are of present fact,
hence, not actionabl e under Maine | aw as m srepresentati ons — we

affirmthe district court’s judgnent.?®

8 Clainms for fraudulent and negligent m srepresentation,
al though obviously distinct, both require that the defendant
have nade a false representation of present fact and that the
plaintiff justifiably relied on the representation as true. As
claims for fraudulent and negligent msrepresentation share
these two el enments, we do not distinguish the two for purposes
of this appeal. W note, too, that the plaintiff in his brief
col |l apsed his analysis of the two nisrepresentation clainms for
the sane reason. For the elenents of f raudul ent
m srepresentation, see, e.g. Gynn v. Atlantic Seaboard Corp.
728 A.2d 117, 119 (Me. 1999)(citing Letellier v. Small, 400 A. 2d
371, 376 (Me. 1979)). For the elements of negligent
m srepresentation, see, e.qg., Bowers v. Allied Inv. Corp., 822
F. Supp. 835, 839 (D. Me. 1993) (citing Diversified Foods, Inc.
v. First Nat'l Bank of Boston, 605 A 2d 609, 615 (Me. 1992)).

 Plaintiff contends that we are barred from deciding this
appeal on this ground because King failed to raise this argunent
below. The record at the district court shows, however, that
this argunent was before the trial court and that it was at
| east one basis of its ruling granting King’ s notion for summary
j udgnment .

Wth respect to the fraud claim the district court ruled
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Last year, in Vielleux v. Nat'l Broadcasting Co., 206

F.3d 92 (1st Cir. 2000), this court considered the evolving
Mai ne common | aw of m srepresentation when the basis of the
claimis a statenment that m ght be construed as an opinion or
prom se of future performance.

Traditionally, an action for deceit could be

brought under Maine law only iif the

chal | enged m srepresentati on was of past or

exi sting fact, not just of opinion or of
prom ses for future performance. See W des

that Kearney failed to proffer sufficient evidence fromwhich a
reasonable jury could find that King Auction recklessly
di sregarded the truth of the above statenents. The district
court said that although King Auction was wrong, “being wong
does not make its statements i ntentional m srepresentations. ...
Additionally, it is dubious whether Kearney could justifiably
rely on King’s representations. See generally Eaton v. Sontag,
387 A.2d 33, 37-9 (Me. 1978)(“dealer’s talk”).” Kearney v. J.P.
King Auction Co., Inc., No. 99-137-B, 2000 W. 761793, at *3 (D.
Me. 2000, March 2, 2000)(sone citations omtted). Wth respect
to the negligence claim the district court concluded that there
was no evidence from which a reasonable jury could find that
“the information supplied was false or that Kearney could
reasonably rely upon it.” |1d. Both of these rulings were in
response to substantially the same argunents rai sed on appeal by
King: that (1) the statenents are nonactionable statenents of
opinion and (2) Kearney could not justifiably rely on either
st at enment .

Mor eover, an appellate court is not constrained to affirm
on the grounds relied upon below. See Mesnick v. General
Electric Co., 950 F.2d 816, 822 (1st Cir. 1991) (“Since
appel late review of a grant of summary judgnent is plenary, the

court of appeals, like the district court, nmust view the entire
record in the light nost hospitable to the party opposing
sunmary judgnent, indulging all reasonable inferences in that
party's favor . . . . An appellate panel is not restricted to
the district court's reasoning but can affirma summry judgment
on any independently sufficient ground.”) (citations and

guotation marks omtted).
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v. Pens Unlimted Co., 389 A 2d 837, 840

(Me. 1978). Even "a preconceived intention
not to perforni was said to be incapabl e of
turning a breach of a promse . . . to do

sonething in the future into an action for
deceit. Shine v. Dodge, 130 Me. 440, 157 A
318, 319 (Me. 1931).

In the WIdes case, however, the Miine
Suprenme Judicial Court pointed to a sentence
in Shine, supra, as broadening the blanket
rule. Allowing a finding of deceit to be
based on a disingenuous prom se of
enpl oynment, the WIdes court quoted Shine:
“The relationship of the parties or the
opportunity afforded for investigation and
the reliance . . . may transform into an
averment of fact that which under ordinary
circunstances would be nmerely an expression
of opinion.” 389 A.2d at 840 (quoting
Shi ne, 157 A. at 318).

Viell eux, 206 F.3d at 119-20. This court’s conclusion in
Vielleux was that “in appropriate circunstances, pron ses
concerning future performance my be sufficiently akin to
avernments  of fact as to be actionable under Mai ne
m srepresentation law.” |d. As the two statenents at issue are
both statements about the hoped-for outcome of the auction,

i.e., a future event at which Keracher arguably prom sed *“heavy

hitters” would be present and that the |land would sell for
bet ween $3 and $10 million, the question is whether this case
presents the “appropriate circunstance[]” in which Keracher’s

“prom ses concerning [the outcone of the auction] may be
sufficiently akin to avernents of fact as to be acti onabl e under
Mai ne |aw,” id. In other words, we nust decide whether the
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interaction between Kearney and Keracher was such that Kearney
“justifiably understood [Keracher’s prom ses of future
performance] as being of fact and not mere opinion.” W/ des,
389 A 2d at 840.

The Maine cases in which statements of opinion “have
been justifiably understood as being of fact” have arisen under
circumstances in which the plaintiff is “at the mercy of the
def endant,” such as in enploynment situations where an enpl oyer,
with full know edge of i mm nent corporate downsi zing,
nevert hel ess prom ses a position to a new sal esperson. [d. at

840-41. See also Boivin v. Jones & Vining, Inc., 578 A. 2d 187,

188-89 (Me. 1990) (upholding a jury verdict in favor of
plaintiff-enployee for msrepresentation claim the basis of
whi ch was def endant-enployer’s prom se of continued enpl oynent
made with know edge that such continued enploynent was |ikely
unfeasi ble). W drew upon this reasoning in Veill eux as support
for upholding (in relevant part) a jury verdict in favor of
plaintiffs’ claimfor a m srepresentation where the plaintiffs
wer e not enpl oyees suing their enployer over prom ses of further
enpl oynment, but, when the statenents were nmde, were in a
simlarly vul nerabl e position.

In Veilleux, the defendants were truck drivers who were

bei ng featured in a tel evision news programand were proni sed by
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the defendant news station that, anong other things, an
organi zation antagonistic to their profession (Parents Against
Tired Truckers (PATT)), would not be included in the program
One factor influencing this court’s conclusion that the jury
coul d reasonably construe that prom se as an avernent of present
fact was that the news station's statenments concerned “aspects
of the programwithin [its] exclusive control [and] upon which
[plaintiff] reasonably could have relied.” Veilleux, 206 F.3d
at 120. We went on to explain that “[the plaintiff] was not in
a position to know about, investigate or influence defendant’s
inclusion of PATT in the program he was 'at the nmercy of the
defendant[s]’ wth regard to their representations.” | d.
(citing Wldes, 389 A 2d at 840) (citations omtted). Equally
i nportant, however, to this court’s conclusion in Veilleux that
the rel evant statenent was an actionable m srepresentati on nore
closely akin to an avernent of present fact than of future
performance was that at the time the statement was nmade,

a jury could reasonably find . . . that the

def endants deliberately concealed from|[one

plaintiff], at the time they told himthat

PATT would not be included, the fact that

they had already filnmed and recorded taped

comments highly critical of truckers from

PATT's co-founders . . . in preparation for

use in the projected program . . . . The

program was therefore already a work in

progress when the m srepresentation was

made. A pronise not to include PATT and the

conceal ment of prior PATT filmng can be
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regarded under the rational of WIdes and
Boivin as pertaining to existing “facts”
rather than mere opinions or projections.
Accordingly, we do not think the fact that

def endant s’ al | eged representation to
exclude PATT al so pertained to a tinme in the
future (i.e., when the conpleted program

would be aired) prevents it from being

actionable as a nisrepresentation of fact

under recent M ne | aw.

Veilleux, 206 F.3d at 120-21.

None of the factors present in Meilleux -- a
def endant’ s excl usi ve control over and deli berate conceal nent of
critical information -- which factors track those consi dered and
relied upon by Miine courts, are present in this case. Wth
regard to the first statenent about the market value of land to
be garnered at auction, the relationship between Kearney and
Ki ng Auction was not vul nerable or one-sided such that Kearney
coul d not undertake his own investigation into the market val ue
of his property or the range of values of |and sold by King at
aucti on. On the contrary, the evidence was undi sputed that
Keracher encouraged Kearney to inquire into King Auction’s
ref erences, those presumably being individuals on behalf of whom
King Auction sold premer properties and individuals who
purchased such properties at auctions organi zed by Ki ng Aucti on.
Mor eover, Kearney had been to a couple of auctions hinself and
had experience with evaluating, buying and selling land in
Mai ne. He, as nmuch as King Auction, should have been able to
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i nvestigate whether or not the $3 to $10 mllion figure was a
reasonabl e one for the price of waterfront |land in Lubec, Mi ne.
Nor was there any evidence that Keracher was deliberately
conceal ing sonmething from Kearney that would nake Keracher’s
estimate of $3 to $10 mlIlion nore like an averment of present
fact than of future aspirations. This statenment is in stark
contrast to the one at issue in Veilleux where the prom se not
to include the PATT footage was made after that footage had
al ready been fil med.

As for the second statenent about “heavy hitters”,
thereis little evidence in the record tending to establish that
Keracher was |ying when he said that King Auction’s auctions
attract “heavy hitters.” Whereas plaintiff provided no evidence
that those “heavy hitters” did not exist or did not attend ot her
King Auction auctions, it is undisputed that King Auction
provided plaintiff a list of references of former clients and
attendees, the relative wealth of which plaintiff could have
investigated to assure hinself of the truth of Keracher’s “heavy
hitters” statenent. For ought that appears, King Auction’s
ot her auctions had attracted *“heavy hitters” however
unsuccessful the later situation in Kearney’'s case. To be sure,
the fact that Kearney’'s own auction played to a total absence of

the so-called “heavy hitters” may be sone evidence of the
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falsity of King Auction’s statenent that its auctions drew
“heavy hitters.” Standing al one, however, it is not enough to
create a jury question on the issue of mi srepresentation.
Moreover, it is inportant to note that in stating that
King Auction’s auctions attract “heavy hitters,” Keracher did
not guarantee Kearney that those “heavy hitters” would show up
at his auction. A reasonable interpretation of the statenent,
especially in light of the auction contract both parties signed
(e.qg., defining King Auction’s duty, in part, to “prepare and
distribute advertising and sales Iliterature in a manner
reasonably cal cul ated to advi se persons who ni ght be interested
in the PROPERTY and the sale thereof”), is that King Auction’s
client list and reputation was such that its auctions could
attract weal thy bidders who are prepared to pay a high price for
prem er properties. It should have been obvi ous, however, from
the signed auction contract negotiated by both parties and the
nature of voluntary auctions thenmselves, that King Auction had
no real control over who chose to attend any of its auctions,
aside fromdoing its best to publicize the event and nmarket the
property, duties which Kearney failed to show that King Auction
did not fulfill. On the contrary, the undisputed evidence
denonstrated that King Auction prepared and placed nation-w de

advertisenments, printed and sent to individuals on its mailing
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i st brochures describing the property, followed up with those
i ndividuals requesting further information wth full-color
brochures. 10 Plaintiff’s only counter-evidence was his own
deposition testinmony in which he states, w thout foundation
that he felt that King Auction failed to successfully attract
bi dders. This self-serving and conclusory statenment of opinion
has no probative value as to the truth of Keracher’s statenent
that King Auction’s auctions attract “heavy hitters”, the
guestion a jury was to have decided had the m srepresentation
clai m survived.

In any event, both statenments at issue here are akin

to those in this court’s decision in Schott Mdtorcycle Supply,

Inc. v. Anerican Honda Motor Co., 976 F.2d 58 (1st Cir. 1992) -

statements found to be nonactionable m srepresentations under
Maine law. In Schott, plaintiff, a nmotorcycle deal ership, was
allegedly prom sed by the defendant, American Honda Motor
Conpany, that Honda Mot or Conpany would remain just as conm tted
to the notorcycle industry as it had in the past and that new
Honda products and prograns would cause an increase in Honda
sales. Allegedly relying on these assurances, plaintiff split

into two busi nesses, one exclusively selling Honda notorcycl es,

10 That King Auction would retain a percentage of the price
of the sale also suggested that it would have been against its
interest not to try to market the auction as best it coul d.
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and the other selling Harley Davidsons and golf carts. Wthin
three years, the business that was solely devoted to Honda
not orcycles went under, due in whole part, contended the
plaintiff, to the defendant’s false assurances of continued
product devel opment and commtnment. This court, citing Boivin

and Shine, supra, affirmed the district court’s dism ssal of

plaintiff’s fraud claimthat was based on the above statenents
because the “alleged m srepresentations consisted only of
opinions as to future events . . . . These general statenents
in the context of the franchisor-franchisee comunications
constitute nothing nore than ’'puffing” or ’trade talk,’ upon
whi ch no reasonabl e person would rely.” Schott, 976 F.2d at 65
(citations omtted).

Li ke the statements in Schott, the statenents at issue
here are no nore than avernents of the defendants’ high
expectations for the auction King Auction was to oversee.
| ndeed, the district court, inruling for the defendants on this
issue, cited to Sontag v. Eaton, 387 A 2d 33 (Me. 1978), a case
that merely reaffirns what is black letter law in Miine: that
a statement made by a seller of land regarding its estimted
value is “dealer’s talk” and cannot be actionable fraud shoul d
the market price of the land be in actuality nuch [ower. See

id. at 37 (“[Misrepresentations as to value and quality of |and

-22-



made by the vendor, even though made with fraudul ent intent, are
not actionable . . . . Such representations are ’'dealer’s
talk.””). Although King Auction was not the owner of the |and
to be sold, King Auction was “selling” the benefits of its
services on the basis of the perceived quality of Kearney’'s | and
and its expertise in the auction process. As a businessman who
sells land at auction, Keracher’s statenments regarding the
potential “heavy hitters” at auction and the |land’'s hoped-for
sale price of $3 to $10 mllion

shoul d have been understood [by Kearney] to
be[] but the use of extravagant | anguage of
the class known to every man of ordinary
experience as “dealer’s talk,” i.e., “that
pi cturesque and | audatory style affected by
nearly every trader in setting forth the
attractive qualities of the goods he offers
for sale,” and this even anong friends. But
such is not actionable. The |aw recognizes
the fact t hat sellers may naturally
overstate the value and quality of the
articles of property which they have to
sell. Everybody knows this, and a buyer has
no right to rely on such statenents.

ld. at 37-38 (citations omtted). See also id. at 38 (stating

that “[s]ince an express statenent by the Eatons that their
property was worth eighty thousand ($80,000) dollars, the
selling price, . . . would not be actionable fraud, but nerely
an opinion of the sellers which the buyers nust expect to be
likely inflated as puffing or dealer’s talk, their failure to
di scl ose the alleged fact, if true, that the actual investnents
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in the property did not reflect the true value of the property
woul d al so not be actionable fraud”).

We concl ude, t herefore, t hat no action for
m srepresentation l'ies under Mai ne law  under t hese
circumstances. Summary judgment for the defendants on counts
four (negligent m srepresentation) and five (fraudul ent
nm srepresentation) was properly granted.

B. Puni tive Damages

As plaintiff had no viable nisrepresentation claim
supra, his <claim for punitive damages for those alleged
nm srepresentations also fails. !
L1 Evidentiary Ruling at Trial

During trial on plaintiff’s remaining claimfor breach
of fiduciary duty, plaintiff asked to introduce evidence of the
two statenments that were the basis of his previously disnm ssed
m srepresentation clains. The trial court, questioning the

rel evance of the statenments to the claimthe jury had to decide

1 I n any case, the evidence before the district court at
the time of its summry judgnment ruling fails to neet Maine's
mal i ce standard for punitive damages. “Maine law requires a
plaintiff to prove by clear and convincing evidence that the
def endant was notived by 'ill will’ toward the plaintiff, or
acted so ’'outrageously’ that mlice could be inferred.”
Veilleux, 206 F.3d at 135 (citing Tuttle v. Raynond, 494 A 2d
1353, 1361 (Me. 1985)). See also Boivin (reversing a jury
verdict for punitive damages despite upholding the jury finding
for fraud based on fal se assurances of future enploynent).
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(breach of fiduciary duty), ordered argunents and proffers on
the relevance issue for the follow ng nmorning before the jury
was to be brought in.

Plaintiff's position was that the statenments were
rel evant to the breach of fiduciary duty clai mbecause they were
made during the scope of the agency relationship and, as he
contended they were fal se or m sl eading, they bore on the issue
of whether Keracher breached his fiduciary duty to Kearney.!?
Def endants’ position was that the statements were not rel evant
because they could not have been mde during the agency
relationship as they were undisputably nmade on the first day
Kear ney and Keracher nmet and therefore before any fiduciary duty
arose.® \When the court pressed the plaintiff to substantiate

his position that the agency rel ationship between Kearney and

2 Presumably, plaintiff relies here on a fiduciary' s duty
of good faith and, in some instances, material disclosure. See,
e.g., dynn v. Atlantic Seaboard Corp., 728 A.2d 117 (Me.
1999) (in case alleging, anong other things, corporate fraud
anong officers, stating that “[w] here a fiduciary relationship
exi sts between the parties, om ssion by silence nmay constitute
the supplying of false information”)(quotation marks omtted);
Estate of Whitlock, 615 A . 2d 1173, 1178 (Me. 1992)(in a case
alleging fraud on the part of a trustee of an estate, stating
“"[t]h[e] duty to make full disclosure and otherwi se to exhibit
extrenme good faith runs through the whole |aw of fiduciary and
confidential relations ...")(citing George G Bogert, Trusts and
Trustees 8§ 544, at 407-08 (2d ed. 1978)).

3 This position was in addition to defendants’ assertion
t hat the statenents, assum ng they were nade, were not fal se or
m sl eadi ng.
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Ki ng Auction began on the very first day Kearney net Keracher
plaintiff explained “that [a] fiduciary relationship is not a
i ghtning bolt. It’s nore analogous to a web that’'s being
woven. And the web began when these gentl emen nmet and conti nued
and was reenforced and devel oped until it matured on May 14 [t he
date of the auction]. That is our position.”

The court continued to be perplexed by plaintiff’s
position regarding the statenents’ relevancy, and asked the
plaintiff directly: “when is the first manifestation of
agreenent between King [Auction] and Kearney that there will be
an auction and a relationship?” To this, plaintiff’s counsel
responded: “1 would represent to you that in . . . the car as
M. Kearney drives back from Fredericton to Bangor to drop M.
Keracher off at the airport, he will indicate to you that at
that time he had decided that it was —the property was going to
be auctioned and he and M. Keracher discussed the nethodol ogy
of the auction . . . . That’'s why the conversations progressed
that far, because there had been an agreenment in the course of

that car ride Havi ng heard this apparent concession
from plaintiff’s counsel that the earliest the agency
rel ationship began was on the way from Canada to the Maine

airport, the court then asked counsel when the statenments were

made, to which he responded “A very precise question, and | have
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to give you a precise answer. W’'re at the other end of the car
ride. They' re before you get to Bangor. They are part of what
| eads up to com ng down to Bangor.”

Having received this apparent concession that the
statements at issue were nmde before an agency relationship
bet ween Kearney and Ki ng Auction had formed, the district court
ruled the statements irrelevant and inadm ssible, stating that
“the fiduciary obligation flows from the agency relationship.
That is not established until there is an agreenent, whether it
be witten or oral. | understand what [plaintiff’s counsel] is
proposing. But these are matters that go to the i nducenent, the
entering into the [agency] agreenent. They have already been
ruled upon in the summary judgnent context. The questions
before the jury will be breach of the fiduciary obligations that
flow from the auction agency relationship.” In essence, the
court concluded that w thout an agency relationship to create a
fiduciary duty at the time the statements were nade, the
statements were not relevant to any breach of that duty.
Because we can find no error, let alone reversible error, in
this reasoning, we affirm the district court’s exclusionary
ruling.

Implicit in the district court’s exclusionary ruling

was the court’s acceptance of the factual predicate that the
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agency relationship between the parties had not comrenced until
after the statenments were nmade.* This factual predicate is not
only supported by plaintiff’s counsel’s concession at trial, it
is independently supported el sewhere in the record. Viewed as
a factual finding, it was not clearly erroneous. ! Kearney’s and
Long’s deposition testinony indicated that the statements
regardi ng the estimated val ue of |and and Ki ng Auction’s “heavy
hitters” were made just after Keracher had viewed the property
and once again during the meeting with M. Long. This coincides
with plaintiff’s concession at trial that the statements were
made before Keracher returned to Bangor to fly hone, before, as
plaintiff also concedes, any fiduciary relationship was
mani f est ed between the parties. It was, therefore, manifestly

reasonable for the district court to find that the statenents

4 The parties devoted considerable time in the district
court arguing about when precisely the fiduciary duty between
Kearney and King Auction arose. King Auction argued that the
fiduciary relationship began only with the signing of the agency
contract. Plaintiff argued that the fiduciary relationship
began nmuch earlier, sonetinme in the car ride back to Bangor
The district court did not resolve the dispute, and neither do
we, because even if the relationship began during the ride back
to Bangor, the statenments sought to be admtted into evidence
were made before that relationship arose.

1 W review prelimnary findings of fact that form the
basis of evidentiary rulings for clear error. Baker v. Dalkon
Sheild Caimants Trust, 156 F.3d 248, 252 (1st Cir. 1998)
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were made prior to the beginning of the parties’ fiduciary
rel ationship.

This being so, the only remaining question is whether
these statenments were nonetheless relevant to the breach of
fiduciary duty claim even though nade before the fiduciary
rel ationship began. In ruling they were not relevant, the
district court said: “[T]hese are matters that go to the
i nducenent . . . [and] [t]hey have already been ruled upon in
the summary judgnent context.” In effect, the district court
concluded that plaintiff was i nperm ssibly seeking to revive his
nm srepresentation clains, <claims that the district court
previously (and, as we have already concluded, correctly)
dism ssed. Plaintiff nade no argunent in the district court to
refute the court’s conclusion along these lines, e.g., that
t hese statements were relevant, if at all, only to the dism ssed
m srepresentation clainms and not to the fiduciary duty claim
We di scern no abuse of discretion in this ruling. lacobucci v.

Boulter, 193 F.3d 14, 20 (1st Cir. 1999) (standard of review). 16

1 In any case, an erroneous evidentiary ruling requires
vacation of a jury verdict (the remedy sought here) only if the
ruling excludes evidence and “the exclusion results in actua
prej udi ce because it had a substantial and injurious effect or

influence in determning the jury's verdict.” United States v.
Shay, 57 F.3d 126, 134 (1st Cir. 1995) (internal quotation marks
omtted). Neither party has argued, one way or the other, that

the ruling had such a “substantial or injurious effect” on the
jury verdict. We eschew any such argunent on their behal f.
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Plaintiff raises for the first time on appeal a | egal
theory as to why the statenments could be relevant to the
fiduciary duty claim He contends that even if the statenents
were not actionable m srepresentations when nade, once a
fiduciary duty was established and King Auction had reason to
know t hat Kearney was | aboring under the m sconception that his
| and would fetch $3 to $10 mllion at auction, King Auction had
a duty as Kearney’'s agent to correct Kearney’'s mslaid high-
hopes. Plaintiff bases this argument on the proposition that,
as his fiduciary, King Auction (via Keracher) is obligated to

fully disclose “all facts within [its] know edge which bear

materially upon [Kearney’'s] interests.” (Goldberg Realty G oup

v. Weinstein, 669 A 2d 187, 190 (Me. 1996) (citing Jensen V.
Snow, 131 A. 415, 418 (1933)). This rule comonly arises in

Maine law with regard to the sale of land by a seller’s agent.

The rule is prem sed on the fact that a real
estate agent is not hired sinply to | ocate a
buyer, but to so do as the seller’s
fiduciary. . . . There is no requirenment
that the principal prove fraud or nmalice on
the part of the agent or that the principal
show actual harm caused by breach of the
agent’s  duty. In a case alleging
nondi scl osure, . . . the only questions are
whet her the information was material and
whet her it was withheld by the fiduciary.
The rule encourages fiduciaries to avoid
tenptation altogether by forcing full and
frank disclosures.
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Id. (quotation marks omtted).?

Plaintiff can secure no benefit fromthis Maine common
| aw rul e. Because the appellant never raised this theory of
rel evance in the district court, he is precluded frompresenting

it for the first tine on appeal. See McCoy v. Massachusetts

Institute of Technol ogy, 950 F.2d 13, 22 (1st Cir. 1991). See

al so Paterson-Leitch Co. v. Massachusetts Min. Whol esal e El ec.

Co., 840 F.2d 985, 990 (1st Cir. 1988) (stating that a party has

a duty “to spel | out its argunent s squarely and
distinctly . . . [rather than being] allowed to defeat ths
system by seedi ng t he record with myst erious
references . . . hoping to set the stage for an anmbush should
the ensuing ruling fail to suit”). This sound rule of waiver

protects district courts from having to second-guess and read
between the lines of the briefing presented to it by opposing

parties. As we have said, “[o]verburdened trial judges cannot

7 Al'though we affirmthe jury verdict for King Auction, we
note that under Maine | aw the only apparent renedy for breach of
fiduciary duty in this context woul d appear to be the return of
the broker’s comm ssion, here sonme small percentage of the
$8, 000 for which the | and sold. See Goldberg Realty G oup, 669
A.2d at 190 (reaffirmng previous holding “that the broker
forfeits any right to a comm ssion if he breaches [fi duciary]
duty” of material disclosure).
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be expected to be mind readers.” 1d.'® Plaintiff’'s waiver ends

the matter.1°

8 Plaintiff confuses this waiver principle with the rule
allowing the court of appeals to affirm a district court’s
granting of summary judgnent on a different basis than that
relied on below The fornmer prevents an appellant from
overturning the district court on the basis of an argunment never
presented to the district court, furthering considerations of
judicial econony and basic fairness; the latter furthers the
same goals and reaffirnms the |ong-standing Suprenme Court
precedent that “[w] here the decision belowis correct[,] it nust
be affirmed by the appellate court though the |ower tribunal
gave a wwong reason for its action.” Riley Co. v. Conm ssioner,
311 U. S. 55, 59 (1940)(citing Helvering v. Gowan, 302 U S. 238,
245 (1937)(“In the review of judicial proceedings the rule is
settled that, if the decision below is correct, it must be
affirmed, although the | ower court relied upon a wong ground or
gave a wrong reason.”)). See also Mesnick, 950 F.2d at 822 (“An
appellate panel is not restricted to the district court’s
reasoni ng but can affirma summary judgnment on any i ndependently
sufficient ground.”); Chongris v. Board of Appeals, 811 F. 2d 36,
37 n. 1 (1st Cir. 1987)(citing “anple precedent [in this
circuit] for this sort of fluctuation”).

19 W& note, however, wi thout deciding the issue, that even
if there was no waiver here, it is by no nmeans certain that
plaintiff would prevail were we to reach the nerits of his
rel evancy argunent. For one thing, it is not clear that the
Mai ne common | aw rule on which plaintiff relies applies equally
in the present context as it does in the seller-real estate
agent context. For another thing, the statenents’ relevance
depends upon a strained interpretation of Keracher’s deposition
testimony in which he says “I told M. Kearney, and would tell
hi m again, especially as we got nearer to the auction, if he
wanted to sell this property to anyone for $1.8 million, | would
say do it, because ... our conpany would be paid a comm ssion.”

Far from suggesting (as plaintiff urges it does) that Keracher
had failed to accurately apprise Kearney of material information
regardi ng the potential sale price of his land, this statenent

tends to suggest that Keracher, in performng his fiduciary
duty, strove to counsel Kearney in such as way as to conport
with Kearney’'s w shes and interests. Finally, as we stated,

supra note 16, even assumng the district court erred in
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Finding no error in the district court’s exclusionary

ruling, the verdict is therefore affirned. Def endant s’

conditional cross-appeal is dism ssed as npot.

excluding the statenents as irrelevant, plaintiff is faced with
the further hurdle of showng that excluding the evidence
resulted in “actual prejudice because it had a substantial and

injurious effect or influence in determning the jury’s
verdict.” Shay, 57 F.3d at 134 (internal quotation marks

omtted). Plaintiff has failed to argue for, let alone make, a
show ng of actual prejudice.
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