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TORRUELLA, Chi ef Judge. Appellant George Sacko pled guilty

in 1997 to possession of firearns and sil encer by a convicted felon, in
violationof 18 U S.C. 8§ 922(g) and 26 U.S.C. § 5861(d). Hi s sentence
was enhanced pursuant to the Armed Career Crim nal Act ("ACCA"), 18
U S.C. §924(e), basedin part ona prior convictionfor statutory
rape.! Sacko appeal ed, and this Court remanded so that the district
court "coul d take evi dence on the i ssue whet her the cri me of sexual
penetration of afourteen-year-old by soneone over t he age of ei ght een

i nvol ves conduct presenting a serious potential risk of physical injury

totheformer." United States v. Sacko, 178 F.3d 1, 6 (1st Gr. 1999)
[hereinafter Sacko |l ]. The district court, after taking such evi dence,
concl uded t hat "Sacko' s sexual penetration of a 14-year-oldgirl in
violationof R1. Gen. Laws § 11-37-6 was a ' viol ent fel ony’ under ACCA
and t hat Sacko properly was sentenced as an "arned career crimnal.""

Sacko Il, 103 F. Supp. 2d at 91. This renewed appeal foll owed.

1 Sacko had been previously convicted in Rhode | sland of "carnal

know edge of a girl under the age of consent." Both parties agreed
t hat the of fense i n questi on was nowcovered by R 1. Gen. Laws 8§ 11-37-
6, which crimnalizes "third degree sexual assault.” United Statesv.

Sacko, 103 F. Supp. 2d 85, 87 n.1 (D.R 1. 2000) [hereinafter Sacko I1].
The statute in question provides that "[a] 'person’ isqguilty of third
degree sexual assault if he or sheis over the age of ei ghteen years
and i s engaged i n sexual penetration w th another person over the age
of fourteen years and under t he age of consent, sixteen years.” |d. at
87 (citing 8 11-37-6).
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BACKGROUND AND PROCEDURAL HI STORY
| n Sacko | , we began by summari zi ng the "fornmal categori cal
approach"?2 used to det erm ne whet her predi cate of fenses qualify as
"violent felonies" under 18 U.S.C. § 924(e)(2)(B).® 178 F. 3d at 2-4.
We not ed t hat when the rel evant cri m nal statute enconpasses both
vi ol ent fel oni es and non-vi ol ent fel oni es, a sentenci ng court may go
beyond t he st atut ory | anguage and eval uat e char gi ng docurents or jury
instructions. |d. at 3. Because statutory rape is one such of fense,
we expl ained that it was permi ssible for thedistrict court to exam ne
the i ndi ct ment to determ ne t he ages of the def endant and the victim
Id. at 4-5. We held that the district court had erred, however, in
addressing the facts and circunst ances of the predi cate of fense, as

gl eaned fromthe pre-sentence report. 1d. at 4.
W t hen eval uat ed whet her, based on the statutory | anguage
of the predicate offense andthelimtedinformation of theindictnent,

we coul d concl ude t hat Sacko's convictionwas for a "violent felony."

2 The "formal categorical approach” allows a sentencing court to
exam ne only the statute of conviction, rather than the underlying
facts and ci rcunst ances of the predicate offense. Sacko |, 178 F. 3d at
3 (citing Taylor v. United States, 495 U. S. 575, 597-602 (1990)).

3 Section 924(e)(2)(B) defines a "violent felony" as "any crine
puni shabl e by i npri sonnment for atermexceedi ng one year . . . that (i)
has as an el ement t he use, attenpted use, or threatened use of physi cal
force agai nst the person of another; or (ii) is burglary, arson, or
extortion, invol ves use of expl osives, or otherw se i nvol ves conduct
t hat presents a serious potential risk of physical injury to another.”
We are only concerned here with the scope of the "ot herw se" clausein
8§ 924(e)(2)(B)(ii). Sacko I, 178 F.3d at 4.
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Thi s Court has hel d that the convictionof athirty-six-year-old nman
for statutory rape of agirl under the age of fourteen did so qualify,
based on the age of the girl, the | arge chronol ogi cal gap between t he
victimand the defendant, and nedical |iterature evaluating the
physi cal injuries that may result fromsexual intercourse under such

circunstances. United States v. Meader, 118 F. 3d 876, 884 (1st Gr.

1997). The Seventh Circuit has hel d that sexual intercourse between a
seventeen-year-old boy and thirteen-year-old girl is a crinme of

violence. See United States v. Shannon, 110 F. 3d 382, 387-88 (7th Cir.

1998) (en banc). However, the Seventh CGrcuit has indicated that sone

statutory rapes are not crines of violence. United States v. Thomas,

159 F. 3d 296, 299 (7th Cir. 1998) (not extendi ngShannonto a statute
prohibiting sex with a girl under the age of sevent een where t he age of
the victimwas not specified in the charging docunent).

Rel yi ng on Meader, Shannon, and Thormas, we wer e "unprepar ed

tosayapriori that sex is not physically dangerous for a 14-year-old
girl." Sackol, 178 F.3d at 6. But we al so | acked any | egal basis for
t he opposi te concl usi on, as no studi es or nedi cal journals had been
entered intotherecord. 1d. Thus we remanded, noting that, upon
remand, the district court could"findtherisks of physical injury
during penetrationto be sufficient toneet therequisite'serious
potential risk of physical injury.'"1d. (quoting 8 924(e)(2)(B)(ii)).

| f such risks proved insufficient, we suggested that the district court
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shoul d determine, inthe first i nstance, whet her the ri sk of physi cal
injury referred to in the statute nust be confined to the act of
i ntercourse or coul dinclude possi bl e consequences of that act, such as

pregnancy or disease. 1d.; conpare Shannon, 110 F.3d at 387-88

(i ncl udi ng such secondary consequences intheinjury calculus), with
id. at 390 (Manion, J., concurring) (confiningrisk of physical injury
to that directly accruing fromthe act of intercourse).

On remand, the district court conducted an evidentiary
hearing. It found that until an adol escent girl has reached Tanner
St age 4, 4 she "may or may not experience physical injury fromthe act
of intercourse." Sackoll, 103 F. Supp. 2d at 88. It al so foundthat
12-33%of fourteen-year-oldgirls had not reached Tanner Stage 4. 1d.
Based on these two facts, the district court concluded that, "giventhe
magni t ude of i mredi ate tissueinjury andthe likelihoodthat it will
occur . . . the unadorned crine of third degree sexual assault
i nvol vi ng penetration of a 14 year-old-girl by a man over t he age of 18
"presents aserious risk of physical injury' tothegirl."” |d. at 91.

The district court also held that a statutory rapist is
account abl e under 8§ 924(e)(2)(B) for "the consequences of future

di seases attributableto penetration.” [d. (citingUnited States v.

4 "I Under the] Tanner systemfor nmeasuring physi cal devel opnent, a
f emal e passes through five steps in progressing froma pre-pubert al
childto a fully devel oped adult woman. The stages are nmarked by
changes i n breast and genital devel opnment." Sackoll, 103 F. Supp. 2d
at 88.
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Marler, 756 F.2d 206, 216 (1st Cir. 1985), for the "fundanental
principleof crimnal |aw' that "a personis heldresponsiblefor all
consequences proxi mat el y caused by his crim nal conduct”). G ven that
the court had found that sexual |y active adol escent girls face an
i ncreased ri sk (conpared to mature worren) of contracting chl anydi a,
genital tract infections, AIDS, and cervical cancer, id. at 88-89, the
court concl uded that "t he consequences [of future di sease attri butabl e
to statutory rape] are so severe that therisk of their occurrence
presents an addi ti onal 'serious potential risk of physical injury,'"
id. at 91.°
DI SCUSSI ON

For the nost part, Sacko makes no chall enge to the fact ual

findings of the district court, which we reviewfor clear error, or to

the district court's | egal concl usions, which we revi ewde novo. New

Enal and d eani ng Servs., Inc. v. Services Enpl oyees I nt'l Union, Local

254, AFL-A O 199 F. 3d 537, 539 (1st Cir. 1999). It iswell-settled

t hat argunents not raisedinanappellant'sinitial brief are wai ved.

Puerto Rico Tel. Co. v. Tel ecomm Requl atory Bd. of P.R., 189 F. 3d 1,

17 n.14 (1st Cir. 1999).

5 Qur deci sion does not require us to determ ne whether it the district
court was correct in considering these secondary consequences of
statutory rape in its calculus of the potential risk of physical
injury.
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Appel | ant does suggest two ways i n whi ch the district court
erred. First, he notes that Rhode | sl and does not i ncl ude third degree
sexual assault initslist of violent crines. R 1. Gen. Laws 8§ 11-47-
2(2). Although he had every incentive to do so, Sacko failed to
present this argunment in his first appeal. He cannot raiseit here for

the first tine.

A def endant shoul d not be hel d t o have wai ved an
issueif hedidnot have areasontoraiseit at
hi s origi nal sentencing; but neither should a
def endant be able toraise anissue for the first
ti me uponresentencingif he did have reason but
fail ed nonetheless toraise it inthe earlier
proceedi ng. Under our approach a def endant may
argue at resentencing that the court of appeal s’
deci sion has breathed life into a previously
dormant issue, but he may not revive in the
second round an i ssue he allowed to die inthe
first.

United States v. Tichiarelli, 171 F. 3d 24, 32 (1st Gr. 1999). Sacko

has not suggested that our remand "breathed | ife" intothe rel evance of
Rhode I sl and' s cat egori zati on of third degree sexual assault; it has
t herefore been waived in this second appeal.

At any rate, this Court has never hel dthat the anal ysi s of

what constitutes a "violent fel ony” for purposes of the ACCAturns on

statelaw. Cf. United States v. Di Pina, 230 F. 3d 477, 484 (1st Cir.
2000) (del i nquency nmay be consi dered convi cti on under federal | aw, even

though it is not a conviction under state law); United States v.

Cuevas, 75 F.3d 778, 780 ( nol o cont endere pl ea consi dered convi ction




under federal |aw, eventhoughit is not one under state | aw).® Because
astate'sclassificationof acrinegenerallyreflects different policy
consi derations than the federal classification, it is sinply not
rel evant to the determ nation of whether acrineis a"violent felony,"
whi ch, under federal |aw, is based on an assessnment of the risk of
physi cal injury associated with the typi cal conduct underlying t hat
crime.

Second, appel |l ant argues that the district court failedto
det er m ne what percentage of fourteen- and fifteen-year-oldgirls would
not face an enhanced ri sk of serious physical injury fromintercourse
with a person over the age of eighteen. We first note that for
pur poses of this case, only the percentage of fourteen-year-oldgirls

who woul d face suchariskisrelevant. See Sackol, 178 F. 3d at 4-6

(determ ning age of victimfromthe indictnment, and expl ai ni ng t he
rel evance of that nodified age for the categorical test). The district
court determ ned that 12-33%of fourteen-year-oldgirls had not reached
Tanner Stage 4, and that girls who had not reached Stage 4 faced either
avirtual certainty of physical damage or injury fromintercourse (if

at Stage 1 or 2), or at least areal possibility of injury (if at Stage

6 InUnited States v. Sherwood, 156 F. 3d 219, 222 n. 3 (1st Cr. 1998),
our di scussi on of whether a particul ar fel ony was a "cri nme of vi ol ence”
not ed t hat t he state had desi gnated it as such. However, our anal ysis
i n Sherwood was whol |y predi cated on federal |aw, rather thanthe state
classification. 1d. at 221-22.
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3). Sacko ll, 103 F. Supp. 2d at 88. 1In our view, these findings,
whi ch ar e supported by t he evi dence, neet the required | egal standard.

Inapersonal letter tothis Court, which we have chosen to
treat as a suppl enental brief, appellant makes two addi ti onal cl ai ns.
First, he argues that the district court's refusal to all owhis expert
totestify was prejudicial. This claimis w thout nmerit. Sacko's
counsel presented a witten statenment fromthe expert, which the
Governnment accepted w thout objection or a request for cross-
exam nati on. Under such ci rcunstances, the decisionnot tosolicit in-
court testinony fromthe expert was well withinthe discretionof the

district court. United States v. Rodriguez, 162 F. 3d 135, 149-50 ( 1st

CGr. 1998). Second, appel |l ant argues that the court's refusal to all ow
hi mto appear pro se was prejudicial. It is not clear that Sacko's
request to appear pro se was actually denied; the district court
of fered hi m"a chance to speak” on the specific issue beforethe court
(whet her statutory rapeis acrinme of violence), but indicated that his
attorney would al so be asked to respond because Sacko appeared
i ncapabl e of addressing the i ssue. Moreover, Sacko's statenents at the
heari ng devol ved i nto groundl ess attacks on his attorney. The district

court exercised appropriate discretiononthe matter. United States v.

Proctor, 166 F.3d 396, 401-02 (1st Cir. 1999).

For the reasons herein, we affirm
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