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*Of the Eleventh Circuit, sitting by designation.

Per Curiam Luis Santana-Mendozais a dairy farmer who,
acting inconcert with others, adulterated m | k by addi ng salt and
water. The m | k he adul terated was dunped i nto tanker trucks which
deliveredthemlk to processing plants. Wienit reached the plants,
the m| k was then addedto large silos; all of themlkinthe silos
was adulterated as a result. The mlk fromthe silos was then
distributedintointerstate conmerce for purchase and consunpti on.
Sant ana- Mendoza pl eaded guilty to conspiracy to deliver adulterated
food for introductionintointerstate conmerce, inviolationof 21
U S C. 88 331(a), 333(a)(2), and 18 U.S.C. § 371.

Incalculatingtheloss caused by t he def endant’ s schene f or
a sent enci ng enhancenent under U.S.S. G 8 2F1.1(b) (1), the district
court adopted as the rel evant vol unme of contam nated m |k t he t ot al
anmount of mlk inthetanker trucks that collected mlk fromSant ana-
Mendoza’ s farm I n doing so, the court rejected the governnment’s
contention that theloss shoul d be measured on the basis of all the
mlk contained in the silos, and also rejected the defendant’s
assertion that the |l oss shoul d be cal cul ated on t he basi s of the anmount
of water addedtothemlk. Thisresultedinafinal offenselevel of
13, for which the district court inposed a sentence of 12 nont hs’

i mprisonment, a fine of $3, 000, and a supervi sed rel ease termof 3



years. Santana- Mendoza here appeal s the district court’s cal cul ation
of loss, reasserting his contention that the relevant volunme in
figuring loss under 8 2F1.1(b) (1) was t he anount of water which he
caused to be added to the silos.

Qur recent decisioninUnited States v. Gonzal ez- Al varez, No.

00- 2180, is dispositive of thisissue. Therelevant volune of mlk for
t he purpose of cal cul ati ng | oss under the CGui delines was the entire
supply of contam nated mlkinthe silos. Because the governnent did
not cross-appeal in this case, however, we decline to remand for
resent enci ng.

AFF| RVED.



