United States Court of Appeals
For the First Circuit

No. 00-1963

DOUGLAS A. KI NAN,
Plaintiff, Appellant,
V.
WLLIAM S. COHEN, SECRETARY OF DEFENSE, ET AL.,

Def endant s, Appell ees.

APPEAL FROM THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF MASSACHUSETTS

[Hon. WIlliam G Young, U.S. District Judge]

Bef or e

Boudi n, Chi ef Judge,
Coffin, Senior Circuit Judage,
and Lynch, Circuit Judge.

Sarah L. Levitt for appellant.
Barbara Healy Smth, Assistant United States Attorney, w th whom
Donald K. Stern, United States Attorney, was on brief for appellees.

Oct ober 18, 2001






LYNCH, Circuit Judge. This is another case in which a

pl aintiff has sued hi s enpl oyer, counsel appear to have resol ved t he

matter, and plaintiff deniesthereis asettlenent. Cf. Quint v. A E

Staley Mg. Co, 246 F. 3d 11 (1st Cir. 2001). Dougl as Ki nan appeal s

fromdistrict court orders di sm ssingthe action, refusingto reopen,
and enforcing a purported settl enent agreenent with his former federal
enpl oyer, the Def ense Logi stics Agency. The district court di sm ssed
Kinan's Title VII retaliation claimand tort clains against the
def endant s after the defendants notifiedthe court that the parties had
reached an agreenent. Kinan, proceedi ng pro se after parting conpany
with his attorney, tinely sought to have his case reopened, argui ng
that he did not authorize his attorney to agree to defendants’
proffered agreenent, which he said | acked key provisions. The
defendants, inturn, novedto enforce the settlement. The district
court, without an evidentiary hearing, grantedthe def endants' noti on
inpart, findingthat there was, i ndeed, an enforceabl e settl enent
agreenent, and that the only remai ni ng di spute was over ot her terns of
t hat agreenent.
l.

W sunmari ze those facts i n the record whi ch are uncont est ed,
except where noted; thedistrict court did not make any findi ngs of
fact.

Ki nan was an Equal Enpl oynent Special i st withinthe Equal

- 3-



Enpl oynent O fice of the Def ense Logi stics Agency, a conponent of the
U. S. Departnent of Defense, and worked on cl ai ms of di scrim nation
agai nst the Agency. In 1998, Kinan filed an internal conpl aint
al | egi ng t hat t he Agency had t aken adver se enpl oynent acti ons agai nst
Kinan in retaliation for Kinan's advocacy on behalf of certain
enpl oyees who felt that they were victins of discrimnation. After the
Agency rej ected Ki nan's cl aim Ki nan brought suit indistrict court.
Wi | e t hat action was pendi ng, in 1999 Kinan fil ed suit agai nst one of
hi s supervi sors chargi ng harassment.?

Ki nan and hi s attorney, Scott Lathrop, began neeting with the
def endants in | ate Decenmber 1999, to di scuss a possi bl e settl enment.
Negoti ati ons went wel | enough t hat on January 10, 2000, the parties
agreed to a joint request to extend the deadline for defendants'
response to Kinan's anended conplaint. The material terns of the
cont enpl at ed agreenent, according to the defendants, providedthat: 1)
t he Agency woul d el i m nate fromKi nan' s personnel file all evidence of
Ki nan' s renoval fromservice; 2) the def endants woul d pay $32, 500 i n
satisfaction of all of Kinan's clainms; 3) Kinan would sign a
resignationletter; and 4) Ki nan woul d wi t hdraww t h prejudice all

pendi ng acti ons agai nst the defendants, including his actions in

1 After the governnent substituted the United States for the
i ndi vi dual supervisor, the district court consolidated Ki nan's acti ons
agai nst the Agency and the United States. We refer tothose parties
collectively as "defendants."
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district court and his adm ni strative acti ons pendi ng before the Merit
Systens Protection Board.

Lat hrop revi ewed t he proposed agreenent wi th Ki nan. Ki nan
sought to i nclude a provision preserving his pendi ng Federal Enpl oynent
Conpensation Act ("FECA") clains, and al so enphasi zed the need to
change his status from"termnated" to "resigned” intinmetoallowhim
t o meet application deadlines for ot her governnment jobs. The parties
continued to negotiatetheterns over the foll ow ng weeks. After a
| engt hy meeting involving all parties on February 11, the parties
appeared to be cl osetoreaching an agreenent. Kinanreiterated his
demand for a provision requiring the Agency to withdraw its
controversion of Kinan's FECA claim Jerome Brennan, one of the
def endant s’ attorneys, advi sed Ki nan t hat he was wi t hout authority to
agreetothat term but that he woul d seek to have it incorporatedinto
t he agreenent. According to Brennan, Ki nan "gave his word" that he
woul d sign the agreenent if it contained that provision. The
def endant s were aware t hat Ki nan wi shed to do a "final read" of the
settl ement agreenment before signing it.

Later that day, Lathrop forwarded t o Brennan addi ti onal
changes Ki nan wanted to nake to the proposed FECA cl ai m| anguage.
Three days | ater, on February 14, Ki nan sent nore revi sions to Lat hrop,
whi ch Lat hrop agai n forwarded t o Brennan. Lathrop then sent what he

referredto as Kinan's "final changes" by e-mail| to Brennan so t hat
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Brennan coul d incorporate theminto the February 11 draft agreenent.

Al so on February 14, the date on which the defendants’
response to Ki nan' s conpl ai nt was due, the defendants notifiedthe
court that the parties had reached an agreenent in principle andthat
t he defendants anticipated that the parties would file a joint
statenment of dismssal shortly. The defendants' attorneys assert that
Lat hrop agreed with that action; thereis nothingintherecordfrom
Lat hrop on this point.

The district court entered an order on February 15 t hat
Ki nan's case was "dismssed. . . wthout prejudicetothe right of any
party, upon good cause shown, to reopenthe actionwithinthirty (30)
days if settlenent is not consunmated. "2 No joint stipulation of
di sm ssal was ever fil ed, and Ki nan now cl ai ns he never aut hori zed hi s
attorney to join the defendants' report of settlenent.

Ki nan asserts that he di d not consider the matter settl ed.
On February 16, Ki nan again contacted Lathrop by e-mail i n which he
rai sed several concerns regardi ng t he agreenent, and obj ected t hat t he
changes to the FECA provisions which (Kinan felt) defendants had
prom sed in the February 11 neeting had not been nade. Lathrop
f orwar ded Ki nan's comment s to Brennan, prefaced by a nessage whi ch

stated, "[Kinan] has . . . afewnore changes." Brennan respondedto

2 The court issued asimlar order on February 18 conditionally
dism ssing Kinan's Title VIl claim whichthe court | ater consol i dat ed
with Kinan's tort claim
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Lathrop by | etter on February 17, stating that the Agency consi der ed
the "final changes" that Lathrop had sent to t he def endants on February
14 to be an of fer, whi ch t he def endants accept ed by i ncorporating t hose
changes i nto t he agreenent, signingit, and forwardi ng t he agreenent to
Lat hrop and Ki nan for their signatures. Thus, as of February 17, there
appeared to be an agreenent, the Agency having agreed to the "fi nal
changes" Kinan request ed.

I n response, Kinaninsistedthat he di d not consi der anyt hi ng
final until he was satisfiedw ththe |language of the agreenent, and
Lat hrop sent a nessage to Brennan, stating that "[Ki nan] w || not sign
anythinguntil heis certainthat heis confortablewithit. Anduntil
then there is no "deal.'" Lathrop sent a copy of that nmessage to
Ki nan, advi sing Kinan that "you shoul d be satisfied that you are
confortablewththe | anguage before you consi der si gni ng anyt hi ng.
You should not feel pressured into signing any settlenent agreenent.”

On February 25, 2000, well withinthethirty day peri od set
by thedistrict court inits February 15 order, Ki nan, through Lat hrop,
filed anotiontoreopenonthe groundthat a settl enment "has not been
consummted."® Shortly thereafter, Lathrop withdrew as Kinan's
attorney. Inthereplyto Kinan's notiontoreopen, the defendants

stated that the parti es had reached an agreenent and request ed a st at us

s Al so on February 25, Lathrop notified the Merit Systens
Prot ecti on Board, before which Ki nan's adm ni strative acti ons were
pendi ng, that Kinan's clainms were not settl ed.
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conference. Kinan, proceeding prose, filed a second notion to reopen,
denyi ng that settl enent had been reached and cl ai m ng: "The agency i s
nowattenpting. . . toforce neto accept an agreenent that, in no
way, resenbl es what was communi cated t o bot h ny attorney and t he agency
attorney."

At the status conference on April 26, 2000, Kinan (still
proceedi ng pro se) told the court that "there was no settl enment
agreenent” and that his attorney had so notifiedthe court on February
25. The court adnoni shed Ki nan t hat t here are "consequences" when a
party notifies the court that it does not have to go forward with
trial, and stated: "lInsofar as |'mconcernedthisinitial caseis
over. Except that you have every right to make sure that the
settlenment is enforced.” Kinan protestedthat the parties "never cane
to an agreenent on all of the ternms and conditions” and that the
defendants failed to conply wi th Ki nan' s denmand t hat t he Agency change
his status to showthat he had resi gned rat her than beentermnatedin
time for Kinanto apply for ot her gover nnent j obs, whi ch Ki nan ar gued
was a key condition of settlenment.

The def endant s argued t hat t hey consi dered t he February 17
settl ement agreenent to be binding, and stated that they stood ready to
honor that agreenment. The court advised the defendants to file a
notionto enforcethe settlenment agreenent, and tol d Ki nan t hat Ki nan

could file an oppositionto the defendant's notion, al ong w th anyt hi ng
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el se Kinan wished to file. On May 2, 2000, the defendants filed a
notionto enforcethe settl enment agreenent and di sm ss Ki nan' s case.
Acconpanyi ng t he noti on were af fi davits by def endants' attorneys giving
their version of the events surroundi ng the purported settl ement
agreenent .

I n his oppositiontothe defendants' notionto enforcethe
agreenment, Kinan clainmed that Lathrop did not have authority to
unilaterally settle Kinan's case; that Kinan's acceptance of the
February 11 agreenment was contingent on his right to have a "fi nal
read" of the agreenent to ensure that his changes were i ncor por at ed,;
and that material terns remai ned unresol ved at t he concl usi on of the
February 11 neeting. Kinan al so argued t hat def endants had del ayed and
caused himto m ss the opportunity to apply for ot her government jobs
because hi s status was not changed from"term nated” to "resigned."
Kinan's filing didnot include affidavits, either his own or Lathrop's,
but didinclude copi es of e-nai|l nessages bet ween Ki nan, hi s attorney,
and the defendants during the relevant period in support of his
argunments. Kinan urgedthe court to order Lat hrop and def endants’
attorneys to "appear to be exam ned under oath with respect tothe set
of facts . . . regarding settlenment discussions."”

The di strict court's ruling onthe defendants' notionto
enforce the settl enent agreenment stated in full:

Motion allowed inpart and deniedinpart. It is
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undi sput ed that the parties reached a settl enment
and reported that settlenent tothe Court. They
are judicially estoppedto clai motherwi se. The
case i s not reopened to exam ne t he underlying
contentions.

Further, while it is undisputed that the

government i s bound to pay Ki nan $35, 000. 00,

ot her terns of the settl enent agreenment arein

di spute. This contractual dispute with the

governnment is beyond the subject mtter

jurisdiction of this Court. Under the Tucker

Act, jurisdictionliesinthe Court of Federal

Cl ai ns. The present di spute between the parties

is dismssed for want of jurisdiction.
The court al so entered an order nooti ng the parties' renai ning noti ons,
including Kinan's notion to reopen. Kinan filed a motion for
reconsi deration of the district court's order, which was deni ed. The
court entered judgnent of di smssal onJuly 28, 2000, statingthat the
cases "wi ||l not be reopened to exam ne the underlying contentions
concerning settlenment.”

1.

Because Kinan's clainms are based on federal law --

retaliationunder Title VIl and tort clains agai nst the United States

-- federal |aw governs Kinan's appeal fromthe district court's

enf orcenent order. Ml ave v. Carney Hosp., 170 F. 3d 217, 220 (1st Cir.

1999). The determ nati on of whet her there is an enf orceabl e agr eenent

isa"mxedquestion[] of fact and law," to which this court applies "a

4 As the defendants point out, this appears to be a
t ypographical error; all versions of the draft settl ement agreenent, as
wel | as e-mai | nessages, call for the defendants to pay Ki nan $32, 500.
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sliding scal e standard of review under the | abel of clear error

review." Quint v. ALE. Staley Mg. Co., 246 F.3d 11, 14 (1st Cir.
2001). Inthis context, the district court's factual concl usions
engender reviewfor clear error, whileits rulings of | awreceive nore

i ndependent review. 1d.

The Conditional Dism ssal Order

Inenteringthe conditional dism ssal order, the district
court was entitledtorely onthe representati ons of counsel that an
agreenent i n principle had been reached. Kinan's attorney was cl oaked
wi t h apparent authority to agree that defense counsel coul d so report

tothecourt. See lnterstate Commerce Commin v. Hol nes Transp.. Inc.,

983 F.2d 1122, 1129 (1st Cir. 1993).

Denial of Motion to Reopen

The district court deniedthe notiontoreopen by referring

tothe doctrine of judicial estoppel. That doctrineis problemtic,?

5 Judi ci al estoppel protectstheintegrity of the courts by
preventing alitigant who has obtai ned a benefit in one forumfrom
i nvoki ng the authority of anot her court to escape t he burdens of t hat
bargain. See United States v. Levasseur, 846 F. 2d 786, 792-93 (1st
Cir. 1988). But where partiesreport that they are near settl enent,
whichisintendedto benefit boththe parties andthe court, "[0]ne
party shoul d not be judicially estopped when it turns out that such a
joint representationwas incorrect."” Wang Labs. v. Applied Conput er
Sci., Inc., 958 F. 2d 355, 359 (Fed. Gr. 1992) (applying First Grcuit
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and t he def endants do not defend its use. The abuse of di scretion
standard i s the standard by whi ch we revi ewdeci sions on notionsto

reopen. Dankese v. Defense Logi stics Agency, 693 F. 2d 13, 15 (1st Cir.

1982) .

Ki nan deni es he hadaut hori zed his attorney to settle. In

general, an attorney, wi thout requisite authority, may not settle
clains on hisclient's behalf nerely by virtue of his enpl oynent. See

Mal ave, 170 F. 3d at 221; M chaud v. M chaud, 932 F. 2d 77, 81 (1st Gr.

1991). Conversely, "an attorney nay make a bi ndi ng conprom se on
behal f of his client if the client has authorized himto do so."

M chaud, 932 F. 3d at 80 (citingGrabedian v. Al l states Eng' g Co., 811

F.2d 802, 803 (3d Cir. 1987)). Werethereis anmaterial dispute about
the giving of authority, an evidentiary hearingis generally required.
Id. at 81. InMchaud, plaintiff's attorney advi sed the court that the
plaintiff had agreed to settle his case, andthe district court entered
an order exactly like the one enteredinthis case, except that the
parti es had si xty days to nove to reopen. The plaintiff sent aletter
to the court within the sixty-day period in which he expressed
di ssatisfactionwththe settlenent and request ed reopeni ng, and | ater
cl ai med t hat he had never authorized his attorney to settle. This Court

heldthat it was error for thedistrict court toconfirmthe settl enent

I aw) . I nvoking estoppel inthis type of case m ght work agai nst t he
sal utary policy encouraging settlenment. Cf. Pratt v. Philbrook, 109
F.3d 18, 21 n.4 (1st Cir. 1997).
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Wi thout givingthe plaintiff afair opportunity to have his say in an
evidentiary hearing. [|d. at 81.

Here the court did give Ki nan an opportunity to be heard at
the pretrial conference. Kinan nmade objections that there were
material ternms still unagreed on, but the objections were either
epheneral or unsupported. The nmajor i ssue in contention concerned FECA
provi sions. The earlier i ssue as to other jobs Kinan wi shed to apply
for had, as his counsel conceded at oral argunment, becone noot. On
February 14, the | anguage Ki nan want ed on FECA and a f ew ot her points
was sent to defendants’ counsel and t hese were characterized by Ki nan’ s
counsel as “final changes.” On February 17, the def endants accepted
Ki nan’ s | anguage, incorporatedit into the agreenent, executedit and
sent it to Kinan.

Ki nan’ s obj ections made to the district court anounted to an
assertion he had to approve the preci se | anguage of the agreenent,
t hough the material terns were resol ved. But we have rejected the
argunent that "there can be no agreenent until a docunent i s executed."
Quint, 246 F. 3d at 15. Kinan’ s reasons al so do not constitute good

cause to reopen the litigation.?®

6 A condi tional dism ssal order i s not an appeal abl e fi nal
j udgment, but rather, a nechani smwhereby the court all ows parties on
the brink of settlenent to avoid needless litigation but retains
jurisdictiontoreinstate the action or enforce t he agreenent, where
appropriate. See Pratt, 109 F.3d at 21 n. 5. Because it i s not afinal
judgnment, the strictures of Rul e 60(b) do not apply. It appears that
t he good cause requirenent inthis context isless stringent thanthe
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Enf orcenment of the Settl enent Agreenment

The district court’ s descriptionof its enforcenment order
againis correct inessence. The agreenent consi sted of nore than the
government paying a sum and in fact the other material terns were
fixed.

As we have just held, there were no material terns in dispute
as of the February 17 docunent.’ Wrethere material terns in dispute,
t he outcome of the nmotion to reopen nost |ikely would have been
different. The district court enforcenent order, which we read and
interpret as enforcing the February 17 docunment, is affirmed.

This means that we reject the governnent’s argunent,
unfortunately made to us, that while Ki nanis bound by his agreenent to
di sm ss the action, the governnment i s not bound by its undertakingsin
t he agreenent. The governnent i s bound and nust pay the sumit agreed
to and honor the other terns.

We hope this ends the matter. But if one side or the ot her

showi ng required in the Rule 60(b) context. Cf. id. at 21-22.

! Because t here was no di spute over the material terns, we do
not reach whether the district court was correct in holdingit had no
jurisdictionover any di sputes over terns and that jurisdictionwas in
t he Court of O ai ns under the Tucker Act. Thereis contrary authority,
tothe effect that thereisjurisdictioninthedistrict courts, where
what is at issuearetheterns of aTitle VIl case settlenent. SeelLee
v. United States, 33 Fed. Cl. 374, 379-80 (1995); Fausto v. United
States, 16 CI. C. 750, 753 (1989).
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fails tolive up to the agreenment, the aggrieved side nmay sue for

breach of contract. Kokkonen v. QuardianLifelns. Co., 511 U. S. 375,

381-82 (1994).
On the terns descri bed, the district court's orders are
af firmed.

So ordered.
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