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TORRUELLA, Chief Judge. The Sm thsoni an Astrophysi cal

Cbservatory ("SAO') was established as part of the Sm thsonian
I nstitution ("Smthsonian") to conduct research in astrophysics and
rel at ed space sci ences. Sm thsoni an enpl oyees are pai d fromone of two
sour ces: federal funds or funds controll ed by the Sm t hsoni an Trust, a
private entity. Bijoy Msra, aconputer scientist of Indianorigin,
wor ked as a "trust fund" enpl oyee of the SAOuntil he was laid off in
1992. Al though M sra understood that he was to be rehired shortly, he
was subsequent |y turned down for ei ght different positions for which he
was qualified. Msrathen brought this Title VIl claimallegingthat
t he SAO had di scri m nat ed agai nst himin violationof the CGvil R ghts
Act of 1964, as anended, 42 U. S. C. 88 2000eet seq. The district court
grant ed sunmary j udgnent for the SAQ, concl uding that the court | acked
subj ect matter jurisdictionover theclaimduetoMsra' s failureto

exhaust his admnistrative renedies. Msra v. Smthsoni an

Astrophysi cal Gbservatory, No. 98-11998 (D. Mass. Apr. 11, 2000). W

agree and affirmthe decision of the district court.
DI SCUSSI ON

Under t he principl e of sovereignimunity, individuals my

not sue the United States without its consent. United States v.

Mtchell, 463 U. S. 206, 212 (1983) (citingUnited States v. Sherwood,

312 U. S. 584, 586 (1941)). This immunity extended to suits brought

under the Civil Rights Act of 1964 (the "Act"). See Brown v. Gen.
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Servs. Admin., 425 U. S. 820, 825 (1976) (indicatingthat § 2000e(b),

whi ch covers "enpl oyers, " does not include the federal governnent). In
1972, Congress anmended the Act to waive the federal governnment's
sovereign imunity for enpl oyment discrimnation actions agai nst
various federal agencies andinstitutions andto permt federal court
jurisdiction over such violations. 42 U S.C. 8§ 2000e-16(a); see Brown,
425 U.S. at 829. Congress also outlined, as a condition of this
wai ver, a series of adm nistrative renmedi es which a cl ai mant nust

exhaust before filing suit in federal court. lrwin v. Dep't of

Veterans Affairs, 498 U. S. 89, 94 (1990); Brown, 425 U. S. at 833-34.
Under the amended Act, § 2000e-16(a) "provi des t he excl usi ve j udi ci al
remedy for clains of discrimnationinfederal enploynent." Brown, 425
U.S. at 835.

The Sm thsonian i s a federal agency whi ch enj oys soverei gn

inmmunity fromsuit. Cf. Expeditions Unlimted Aquatic Enters. v.

Smthsonianlnst., 566 F. 2d 289, 296-97 (D.C. Gr. 1977) (findi ng t hat

t he Federal Tort O ains Act, which wai ves sovereigninmunity for tort
actions agai nst the federal governnment, applies tothe Smthsonian);

accord Johnson v. Smthsonianlnst., 189 F. 3d 180, 189 (2d G r. 1999);

Censon v. Rpley, 681 F. 2d 1240, 1241-42 (9th Cir. 1982); see al so 20

U S. C. 8841-47 (establishing Smthsonian charter). Wthrespect to
enpl oynment di scrimnation, courts inthe past have grappledw ththe

guestion of whether Title VIl offered a renmedy for Sm thsonian
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enpl oyees. See, e.9., Rivera v. Heyman, 157 F. 3d 101, 102 (2d Cir.

1998) (reviewingadistrict court's decisionthat the Rehabilitation
Act, which adopts the renmedi es of the Gvil R ghts Act, did not provide
relief for enployees of the Sm thsoni an because it was not an
"executive agency").! Thi s anbi guity was resol ved when Congr ess passed
t he Wor kf orce I nvest nent Act of 1998, Pub. L. No. 105-220, 112 Stat.
936 Sec. 341(a) (1998), whi ch anended 8§ 2000e-16(a) to i nclude t he

Sm t hsoni an. 2 I n doi ng so, Congress explicitly waivedthe Smthsonian's

1" The original |anguage of 8 2000e-16(a) read as foll ows:

Al personnel actions affecting enpl oyees or
appl i cants for enpl oynment (except withregardto
al i ens enpl oyed outsidethelimts of the United
States) inmlitary departnents as definedin
section 102 of Title 5, in executive agenci es as
defined in section 105 of Title 5 (including
enpl oyees and appl i cants for enpl oynent who are
pai d fromnonappropriated funds), inthe United
States Postal Service and the Postal Rate
Comm ssi on, inthose units of the Governnent of
the District of Col unbi a havi ng positionsinthe
conpetitive service, andinthose units of the
| egi sl ative and j udi ci al branches of the Federal
Gover nnent having positions inthe conpetitive
service, andinthe Library of Congress shall be
made free fromany di scri m nati on based on race,
color, religion, sex, or national origin.

42 U. S.C. 8§ 2000e-16(a) (1972). Since the Sm thsonian was not
identified in the statute, the district court in Ri vera analyzed
whet her it fit any of the other naned categories. See Riverav.
Heyman, 982 F. Supp. 932, 937-39 (S.D.N. Y. 1997). The i ssue was noot
on appeal as the Wrkforce I nvestment Act had been by t hen passed. See
Ri vera, 157 F.3d at 103-04.

2 The Wor kforce I nvest nent Act al so anended t he Age Di scrimnationin
Enpl oynment Act of 1967, 29 U. S. C. § 633a(a), and the Rehabilitati on Act
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sovereignimunity withrespect toTitle VII clains. Likeall other
entitieslistedinthat provision, the Smthsoni an nmay only be suedin
federal court if the aggrieved enpl oyee or applicant for enpl oynent has
exhausted all avail able adm nistrative renedies.

M sra contends that he i s not subject to the exhaustion
requi renment because he i s paidout of the Smithsonian Trust, not from
federal funds. Ineffect, Msrareasons that because heis paidfrom
private nonies, the Smthsonian should be treated as a private
institutionwithrespect tohisclaim Thisis sinply not so. The
doctrine of sovereigninmmunity focuses onthe nature of the entity
bei ng sued, not onthe clainmant. As such, Msra's enpl oynent status
does not have any effect on the sovereign immunity enjoyed by the
Sm t hsoni an or the conditions that nust be nmet in order for that
immunity to be waived. In fact, the only question with regard to
M sra's enpl oynent i s whether heisincludedinthe class of personsto
whomCongr ess has gi ven perm ssionto sue the Smthsonianfor Title VI
violations. See 42 U S.C. § 2000e-16(a) (allow ng "enpl oyees or
applicants for enploynent” to bringsuit). Since 8 2000e-16(a) is the
exclusive remedy for such individuals, Brown, 425 U S. at 835,
accepting Msra's argunent that heis not a"federal enpl oyee" (and

hence not subject to that provision) wouldonly | ead to t he concl usi on

of 1973, 29 U.S.C. § 791. Workforce I nvest nent Act Sec. 341(b)-(c)
(1998). The anendnents apply retroactively to any cl ai ms brought
before their passage. [d. at Sec. 341(d).
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that he has norenedy at all. Cf. Rivera, 157 F. 3d at 102 (noti ng t hat

t o have an acti on anywhere, an enpl oyee of t he Sm t hsoni an nust have a
remedy under the provision waiving sovereign immunity).

We hold that to bring his Title VII claimagainst the
Sm thsonianinfederal district court, Msrawas requiredto exhaust
hi s adm ni strative renedi es. Since he concedes that he did not do so,
the district court | acked subject matter jurisdictionover his action.

We affirm



